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Response of the Office of Chief Counsel SEP 092013
Division of Corporation Finance
Washington. DC 20549

Re: Blue Cross and Blue Shield of Florida, Inc.
Incoming letter dated August 26, 2013

Based on the facts presented, the Division will not recommend enforcement action to
the Commission if, in reliance on your opinion of counsel that membership interests in
Holdings are not securities within the meaning of the Securities Act or the Exchange Act,
Florida Blue causes its current and future policyholders to become members of Holdings in
connection with and after the Reorganization without registration under the Securities Act or
the Exchange Act. Capitalized terms have the same meanings as defined in your letter.

In reaching this position, we particularly note that:

e the Reorganization will be effected under Florida law permitting the formation of
mutual insurance holding companies by mutual insurance companies;

e with the Reorganization, Florida Blue’s policyholders will autoinatically become
members of Holdings;

. membership interests in Holdings will be substantially the same as membership
interests in Florida Blue, will not be transferable and will be extmgulshed once a
member is no longer a policyholder;

e Holdings will not pay dividends or make other distributions or payments of income or
profits to members, except in the event of a dissolution or liquidation or as otherwise
approved by the OIR; »

e the Reorganization was subject to approval by the OIR after notice to policyholders
and a public hearing where policyholders were entitled to appear;

e the OIR approved the Reorganization after ﬁndfng that it was fair and equitable to
_ Florida Blue’s policyholders; and
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e Holdings will be subject to regulation by the OIR at a level substantially equivalent to
that applicable to Florida Blue before the Reorganization.

This position is based on the representations made to the Division in your letter. Any
different facts or conditions might require the Division to reach a different conclusion.
Further, this response expresses the Division’s position on enforcement action only and does
not express any legal conclusion on the question presented.

Sincerely,

Mark F. Vilardo
Special Counsel



UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549-4561

DIVISION OF
CORPORATION FINANCE

September 9, 2013

Mail Stop 4561

David S. Stone

Attorney at Law

Neal Gerber Eisenberg LLP
Two North LaSalle Street
Chicago, Illinois 60602-3801

Re: Blue Cross and Blue Shield of Florida, Inc.

Dear Mr. Stone:

In regard to your letter of August 26, 2013, our response thereto is
attached to the enclosed photocopy of your correspondence. By doing this, we
avoid having to recite or summarize the facts set forth in your letter.

Sincerely,

o?._ a /&,

nathan A. Ingram -
Acting Chief Counsel
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Office of the Chief Counsel -

Division of Corporation Finance
Securities and Exchange Commission

Mail Stop4561
Wanﬁngton, D.C.

Becurities Act of 1933 §2(a)(l)
Re:

Dear Sir and Madam:

We are counsel to Blue Cross and Blue Shield of Florida, Inc., (“Florida Blue”), a
Flotida not-for-profit mutual insurance company, in connection with Florida Blue's proposed
reorganization (the “Reorganization™) into a stock insurance eompany which will be controlled
by GuideWell Mutual Holding Company (“Holdings), a newly-formed Florida mutual
insurance holding company. The Reorganization, described in detail below, will be effected
pursuant to Florida’s mutual insurance holding company statutes, Chapter 628 of the Florida
Statutes §§628.701 through 628.733, as amended, (the “Florida MHC Act”).!

L Request

We respectfully request that the staff of the Division of Corporation Finance (the “Staff””)
advise us that no enforcement action will be recommended by the Staff to the Securities and
Exchange Commiission (the “Commission™) if (i) in connection with the Reorganization, the
membership interests of the policyhelders in Florida Blue become membershxp interests of
Holdings on the Bffoetive Date (as defined below) and (ii) after the Effective Date, persons who
purchase insurance policies from Florida Blue will receive membershtp interests. in Holdings
automaticslly pursuant to Holdings” articles of incorporation, in each case, without registration
of the membership intetests of Holdings under the Securities Act of 1933, as amended (the
“Act”), or the Securities Exchange Act of 1934, as amended (the “Exchange Act”).

1Fearr ffie convenierioe of thic Staff a wopy of the Fiorida MHC Act permitting the reorganization of a
Florida mutual insurance company into-a stock insurance company controlled by a mutual insurance
holding comipany is attaohed hereto as Exhibit A. Unless otherwise indicated, references to section
numbers are-to sections of the Flotida Statutes.

Neal, Gerber & Eisenberg LLP » Two North LaSalle Strest « Chicago, llinois 60602-3801 « 312.269.8000 + www.ngelaw.com
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Il Facts
A, Florida Blue

Florida Blue is a Florida not-for-ptofit mutual insurance company in the state of Florida,
providing health insurance coverage to Florida individuals and businesses. Florida Blug is
subject to regulation by the Florida Office of Insurance Regulation (the “OIR™). In.addition to
its insurance operations, Florida Blue has a number of subsidiaries which provide a variety of
services that are ancillary to the provision of health insurance benefits.

Since Florida Blue is a mutual insurance company, every holder of an insurance policy
issued by Flotida Blue (a “Policyholder”) has rights as both an insured and as a member of
Florida Blue, Upon purchase of an insurance policy from Florida Blue (a “Policy”), under the
terms of Florida Blue’s articles of incorporation, each Policyholder aufomancalty becomes a
member of Florida Blue. As a Policyholder, the insured is entitled to insurance coverage as set
forth in the Policy and membership rights in Florida Blue arising under the laws of the State of
Florida and the articles of incorporation and bylaws of Florida Blue, including the right to vote
for the election of Florida Blue's Board of Directors, which is currently comprised of 10
directors. Under Florida law, Florida Blue may not make any distributions or payments of
income, dividends or profits directly to Members, except in the event of its dissolution or
liquidation, pursuant to a demutualization, or as expressly approved by the OIR.

B. Florida MHC Act

The Florida MHC Act, enacted in May 1997, enables a domestic mutual  insurer to
reorganize into a mutual insurance holdmg company structure, Reorganization under the Florida
MHC Act is accomplished by: (1) reofganizing a mutual insurer into two separate enfities: a
mutual insurance holding company and a stock insurance company and (2) separating the
membership interests and contractual rights of the Pohcyhaldzrs of the former mutual company.
The Policyholders® membership interests in the mutual insurer hecome membership interests in
the mutual insurance helding company, while their contractual rights remain with the insurance
company into which the former mutual insurer converts by restatement of its articles of
incotporation (the “Reorganized Company”). See Fla. Stat. § 628.709. Holders of insurance
policies of the Reorganized Company, through their status as Policyholders, automatically
become members of the mutual insurance holding company in aceordance with the Florida MHC
Act and the holding company’s articles of i mcorpbraﬁon and bylaws. See Fla. Stat. §628.709(2),
628,727. Membership interests in a mutual insurance ho!dmg company ate ‘not cansardered
seciirities under Flofida law. See Fla. Stat. § 628.727(5).

Pursuant to the Florida MHC Act, all of the Reorganized Company’s initial shares of
capital stock must be issued either to the mutual insurance holding campany or to an
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intermediate holding company that is ewned by the mutual insurance holding company. See Fla.
Stat. § 628.709(2). Moreover, the mutual insurance holding company must at all fimes own,
directly or indirectly through one or more intermediate holding companies, 8. majority of the
voting shares of the capital stock of the Reorganized Company, see Fla. Stat. § 628.703(2),
628.705, and any transfets of stock which would cause a violation of that requirement are void.
The OIR must review each issuance of voting shares of the capital stock of any corporate
member of the mutual insurance holding company system to any officer, director, or employee
that would result in either all of the officers and directors as a group or all of the employees as a
group owning more than five percent (5%) of the issued and outstanding voting shares of capital
stock of such corporate member. See Fla. Stat. § 628.705(2). The OIR may approve such
transfers if it is satisfied that the long-term interests ‘of the shareholders and policyholders are
adequately protected. See id. Additionally, existing statutes enstre that no persen may acquire
five percent (5%) or more of the outstanding voting securities of the Reorganized Company or
any company controlling the Reorganized Company unless the OIR approves such acquisition,
or is deemed to have approved sugh transaction by not disapproving such acquisition within 90
days after such transaction was reported to the OIR by the acquiter. See Fla. Stat. § 628.461.

Any reorganization undertaken pursuant to the Florida MHC Act is subjéct to the
approval of the OIR. Before approving a reorganization, the OIR may provide notice and
conduct a public hearing at which policyholders and other interested parties may appear and be
‘heard, See Fla. Stat. § 628.711¢4). The OIR may approve the reorganization if'it is satisfied that
the proposed reorganization is fair and equitable to miembers of the mutual insurer. See id. The
OIR miay also add conditions to its approval which can grant one or more of theentities involved
in the reorganization less authority than they would have under the Florida MHC Act or the
Florida Insurance Code.

C.  The Reorganization T?'ansaétzon

Florida Blue’s board of directors adopted a plan of reorganization (ihe “Plan of
Reorganization”) on May 28, 2013 which was amended on August 15, 2013, in-response to
comments by the OIR. On the effective date of the Reorganization (the “Eﬂ'echve Date™),
which will be effected pursuant 1o the Florida MHC Act, (1} Flcnda Blue will be-converted from
a not-for-profit mutual insurance company into a Florida stock insurance company of the same
name (Blue Cross and Blue Shield of Florida, Inc.), (if) Florida Blue will issue shares of its
common stock to Holdings, a Florida corperatxon newly formed by Florida Blue as a not-for-
profit mutual insurance holchng company, in an amount constituting 100 percent - of the total
number of issued and outstanding. shal‘as of common stock of Florida Blue, and (iii) all of the
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membership interests ini Florida Blue held by members of Flmxda Blue will be extinguished, and
such members will automatically become members of Holdings.”

In agcordance with the provisions discussed in the last paragraph of I1.B. above, a public
hearing was held by the OIR on the Plan of Reargammﬁﬂn on July 25, 2013. Notice of the
public hearing was published by the OIR on July 1, 2013 in the Florida Administrative Weekly
in eemphanc& with the requirement in Fla. Stat. § 120,525 that such notice be provided at least
seven days in advance. In addition fo the statutory required notice and at the request of the OIR,
Florida Blue published legal natices in six newspapers of general citculation, on Florida Blue's
web page, by email to Florida Blue Pohcyholders on Florida Blue's Facebook page, and by link
on Florida Blue’s Twitter account. _

The OIR issued an order (the “Order™) approving the Plan of Reorganization on August
16, 2013, following the public hearing. The Plan of Reorganization must be approved by a
majority of the votes cast by members of Florida Blue present and voting in person or by proxy
at a meeting of members prior to the Plan of Reorganization being effective. The members will
be asked to consider approval of the Plan of Reorganization at the Annual Meeting of Members
to be held on or around September 10, 2013.

Upon Flonda Blue’s conversion into a stock insurance company, on the Effective Date,
the membership interests and the contractual rights of Florida Blue’s Policyholders will be
separated.  The membershlp interests of the Policyholders in Florida Blue will become
membership interests in Holdings and the contractual rights of Florida Blue’s Policyholders will
reinain with Florida Blue. The rights of the holders of membership interests in Holdings will be
substantially the same as the membership rights they had as holders of membership interests in
Florida Bhue.

After the Effective Date, each person’s membership interest in Holdings will follow and
not be severable from the Policy which serves as the basis of the person’s membership in
Holdings. Florida Blue does not intend to issue certificates evidencing the membership interests
in Holdings, nor does Florida law require such issuance.

Membership interests in Holdings ar¢ not transferable or alienable in any manner
whatsoever. Moreover, upon the lapse ot termination of a Policy which serves as the basis of
each Policyholder’s membership in Holdings, that Policyholder’s membership interest in
Holdings will automatically terminate and tire member will not be entitled to-any further rights as

%As a final step in the Plan of Reorganization, after Florida Blue becomes a wholly-owned subsidiary
of Holdings, Florida Blue will spin off subsidiaries and certain real estate, property, equipment and
investment securities to a separate subsidiary (the “Sister Subsidiary™) which will become a 100%-
owned subsidiary of Holdings and 4 sister subsidiary of Florida Blue.
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& member of Holdings.” Bach person who becomes the owner of a Policy issued by Florida
Blue after the Reorganization will become a member of Holdings and have a membership
imterest in Hotdmgs automatically pursuant to Holdings’ articles of incorporation only so long as
the Policy remains in force,

Members of Holdings will be entitled to vote in the election of directors of Holdings and
to vote on such other matters as are presented to them from time to tinie by Holdings” board of
directors. The bylaws of Holdings provide that a thember shall have a number of votes equal to
the monthly premium dollars attributed to such member as determined in the month immediately
preceding the record date of a meeting.

Immediately following the Effective Date of the Reorganization, Florida Blue will be a
wholly ewned subsidiary of Holdings. ~Under the Florida MHC Act, Florida Blue would not be
prohibited from issuing capital stock to outside investors, but Holdings will be required under the
Blorida MHC Act to own, at all times, directly or indirectly, at least a majority of the voting
shates of capital stock of Florida Blue. See Fla. Stat. § 628.703 and § 628.705. Further, any
admission of shareholders of Florida Blue which would result in Holdings owning less than a
majority of the voting shares of capital stock of Florida Blue is considered to be void under
Florida law. See Fla. Stat. § 628.705. However, as a condition of the Order, the sale of any
wapital stack of Florida Blue and the Sister Subsidiary of Holdings is prohibited without the prior
consent of the OQIR.

D.  Florida Regulation after the Reorganization

Following the Effective Date of the Reorganization, Holdings will be subject to
regulation by the OIR as a mutual insurance holding company at a level substantially equivalent
to that to which Florida Blue is currently subject as a domestic mutual insirer. However; there
are certain restrictions a.pphcable only to insurance companies which are not imposed an mutual
insurance holding companies. As a not-for-profit nutual insurance company, Chapter 625 of the
Florida Insurance Code allows Florida Blue 1o invest only in certain types of assets and limits the
amourt of certain investment transactions for the protection of Policyholders. These limitations
in jnvestments will not apply to Holdings, and Holdings will be permitted to invest in & much
wider range of investment options thar Florida Blue. Florida Blue, as an insurer, will continue

}  There is alook-back exception to this general rule which is-comparable to the-ex¢eption for

members of a Florida mutval insurance company. If Holdings were to. demutualize, persons whio-were
members of Holdings at any time within { -year period prior to demuthalization would be entitled
to participate in the stock distribution recruiréd for such conversion; further, in the-event that Holdings
dissolves and liquidates, persons who were members of Holdings atany time within the three-year period
prior to stich: dissolution and liquidation would be ¢ntitled to participate in the disteibution.of net assets:of
Holdings SecFla, Stat. § 628.729 and  Fla. Stat. § 628.733(2)(c).
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to be governed by those investment restriction requin

nts after the Effective Date of the

Reorganization. Holdings will be governed by 2 numbm of statutory and regulatory
requirenients, including, without limitation:

Holdings® articles of incorperation and each amendment to such articles are subject to
approval by the OIR in the same manner as the OIR teviews and approves the articles
of incorporation and each mnandmem to such s for domestic insurance
companies (Fla. Stat. § 628.717, 628.719; of, Fla. Stat. § 628,091, 628.101);

Holdings’ bylaws and each amendment to such bylaws are subject o approval by the
OIR in the same manner as the OIR reviews and approves the bylaws and each
amendment to such bylaws of a domestic insurer (Fla. Stat. § 628.721(3); of. Fla. Stat.
§ 628,221);

No person may merge with or otherwise acquire control of, or be acquired by, or
acquire the assets of, or sell its agsets to, Holdings without approval of the OIR (Fla.
Stat. § 628.715(2), 628.733);

In the event of a voluntary demutualization of Holdings, the OIR must first approve
any such plan or procedure in a manner similar to the manner it uses to approve the
demutualization of a mutual insurance company (Fla. Stat. § 628.733; cf. Fla. Stat. §
628.441);

Any material transaction between Holdings and any of its domestic insurance issuing
affiliates, including Florida Blue, must be on terms which shall be fair and reasonable
(Fla. Admin. Code Ann, 1. 69 0-143.047).

Certain transactions involving Holdings and any of its domestic insurance issuing

affiliates, including Florida Blus, may not be cohsummated unless Florida Blue has

nofified the OIR in writing at least 30 days prior thereto, or any shorter period as the
OIR may permit, and the OIR has not d}sappm%d such transaction within such a
period. The transactions requiring such prior notice inglude (i) sales, purchases,
exchanges, loans, or extensions of credit, guarantees, or investments if such
transactions are equal to or exceed the lesser of 3% of Flotida Blue’s admitted assets
or 25% of surplus as regards policyholders, each as of Decembet 31 of the preceding
year, (ii) reinsurance agreements or modifications thereto itt which the reinsurafice
premium or a change in the insurer’s lxabxlmes quals or exeeeds 5% of Florida
Blue's surplus as regaré goiwyhafdm  of D € 1 ofitt 16 preveding year, (iii)
mianagement agreements, service contracts and‘ all cost-shating  arrangements and (iv)

any material transactions which the OIR determities m&y ‘adverscly affect the interests
of polieyholders (Fla. Adm. Code Ann. t. 690- 143.047).
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+ Holdings may not pay policyh@lder dividends or make any other distributions to its
members without the express permission of the OIR (Fla. Stat. § 628.713);

* Holdings must give the OIR written notice of any change of personnel among the
directors or principal officets of Holdings within 45 days after such change, mc}udmg
all information necessary to allow the OIR to determine that Florida. Blue will be in
compliance with applicable law (Fla, Stat. § 628.725; ¢f. Fla. Stat. § 628.261); and

« The terms and the number of Holdings” directors are presctibed by Florida law (Fla.
Stat. § 628.081).

Further, pursuant to the condition to the Order each of Florida Blue and the Sister
Subsidiary are prohibited from selling any capital stock ‘without the prior consent of the QIR.

HI,  Analysis

It is our opinion that the membership interests in Holdings which will be received by
cyrrent Policyholders in connection with the Reorganization, and those membership interests
which will be created after the Reorganization as a result of Florida Blue issuing Policies, do not
constitute the offer or sale of securities which ‘would require registration under the Act or
compliance with the Exchange Act.

On numerous occasions, the Staff has taken no-action positions in connection with
transactions substantxally similar to that contemplated by Florida Blue (the “Prior No-Action
Letters”). See e.g., Amerisure Mutual Insurance: Company (publicly available May 13, 2009)
(“Amerisure”); Pan-American Life Insurance Company (publicly available December 28, 2006)
(“Pan-American”); Fidelity Life Association (publicly available October 18, 2006) (“Fidelity”);
Enfiployers Insurance Company of Nevada, A Mutual Company (publicly available December 2,
2004) (“EXCN”); Millers Mutual Insurance Association (publicly available February 20, 2003)
(“Millers Mutual™); Milwaukee Mutual Insurance Company (publicly available January 30,
2003) (“Milwaukee Mutual"), Maine Mutual Fire Insurance (publicly available November 15,
2601) (“Maine Mutual”); First Nonprofit Mutual Insurance Company (publicly available
October 24, 2001) (“First Nonprofit”); The Baltimore Life Insurance Company (publicly
a’iza.llable December 11, 2000) (“Baltimore Life”); Woodmen Accident and Life Company
{publicly avaﬂable December 28, 1999) (“Woodmen™); American Republic Insurance Company
(publicly available December 23, 1999) (“American Re;rubllc”) The Security Mutual Life
Insurance Cempany of Lincoln; Nebraska (publicly available November 30, 1999) (“Security
Mitual”); Trostmark Insurance Company (publicly available August 25, 1999) (“Frustmark’);
Mutual Trust Life Insurance Cempaﬁy {publicly available August 4, 1999) (“Mutaal Truse”);
Mutual of Omaha Insurance Company (publicly available NOvcmbcr 27, 1998) (“Mutual of
ﬁmaha”) National Life Insurance Company (publicly available September 18, 1998)
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(“Nationsl Life”); Principal Mutual Life Insurance Company (publicly available June 8, 1998)
(“Principal Mutual™); The Ohio: National Life Insurance Company (publicly available June 5,
1998) (“Ohio National™); Seeurity Benefit Life Insurance Company {publicly available June 3,
1998) (“Security Benefit""); The Minnesota Mutual Life Insurance Company. (publicly available
May 21, 1998) (“Minnesota Mutual”); Provident Mutual Life Insurance Company (publicly
available April 7, 1998) (“Provident Mutual”); FCCl Mutual Insurance Company: (publicty
available March 30, 1998) (“FCCI"); Ameritas Life Insurance Corporation (publicly available
December 8, 1997) {“Ameritas™); Acacia Mutual Life Insurance Company (publicly available
June 27, 1997} (“Acacia Mutusl™); Pacific Mutual Life Insurance Company {publicly available
April 17, 1997) (“Pacific Mutual”); General American Life Insurance Company (publicly
available February 20, 1997) (“Geneéral American”); and American Mutual Life Insurance
Company (publicly available June 13, 1996) (“American Mutual®). The Florida MHC Act
relied upen in connection with the Reorganization is not materially different from the mutual
holdmg company laws in many of the states involved in these no-action letters, and in the case of
FCClI, is the same mutual insurance holding company law.

A. Registration Pursuant to the Act
Section 2(a)(1) of the Act, as amended, defines a “security” as including:

[Alny note, stock, treasury stock, security future, bond, debenture,
evidence of indebtedness, certificate of interest or pamoipatmn m any
profit-sharing agreement, collateral-trust cefificate, preorganization
certificate or subseription, transferable share, investment contract, vafmg—
trust certificate, certificate of deposit for a security, fractional unelmded
interest in oil, gas, or other mineral rights, . . . or, in genetal any interest
or instrument commonly known as a ‘security,” or any certificate of
interest or p&rﬁmpanen in, temporary or interim certificate for, receipt for,
guarantee of, or warrant or right to subscribe to or purchase, any of the
foregoing.

15 U.S.C. § 77ba)1).

The term “membership interest” is not enumerated as a class of security in Section
2(a)(1) of the Act. An instrument not listed in the Act can still be deemed a security if it falls
‘within one of the definiition’s two more broad categories, that of “an investment contract” or an
“interest or instrument commonty known as a ‘security”.”

The seminal decision regarding the definition of a secutity is SEC ». W.J. Howey Co., 328
U:S. 293 (1946). In Howey, 328 U.S. at 297-300, the Supreme Court developed a test that has
been used to determine whether an instrument is an “mxzestment contract” or an “interest or
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instrument commonly known as a *security’.” The Supreme Court, in Reves v. Ernst & Young,
494'U.8. 56 (1990), summarized the elements of the Howey test as:

(I) an mvestment (2) in a common enterprise, (3) W1th a reascmable exp‘ecmian of

494 U.8, at 64 (citation omitted).

All four elements of the Howey test must be met before an instrument is deemed to
constitute an “investment contract” and, therefore, a “security.” The issuance of membership
interests in Holdings does not meet the first and third elements of the Howey test.

First, an investment is characterized by “an exchange of value,” most often a monetary
contribution. See Uselton v, Commercial Lovelace Motor Freight, Inc., 940 F.2d 564, 574-75
(10th Cir,) cert, denied, 502 U.S. 983 (1991). See also Howey, 328 U.S. at 301. The proposed
Reorganization does not require current Policyholders, or persons who purchase Policies from
Florida Blue after the Effective Date, to pay cash or any other property to acquire their
membsrship interests in Holdings. The membership interests in Holdings result from the
zation or issuance of Policies and at the time of issuance have no value separate and
apart from the Policies. Amounts paid by carrent Policyholdets or by purchasers of Policies
from Florida Blue after the Effective Date will be in the fotrn of premiums paid to Florida Blue
with the intent to obtain or renew insurance, and not with any profit-making, profit-sharing or
investment intent with respect to membership in Holdings. The membership - interests in
Holdings will also not be marketed as investments.

Further, as to element number three of Howey, 8 membership interest does not, in our
view, provide a member with any “reasonable expectation of profits of Holdings. Profits are
defined under the Howey test as “either eap;tal agprcma,tmn resulting from the development of
the initial investment . . , or participation in earnings resulting from the use of investors” funds ; .

.” United Housing Foundation, Inc. v. Forman, 421 U.S. 837 (1975) at 852-853. Where a
person is not “attracted solely by the prospects of 4 return en his investment,” but rather “by a
desire to use or consume the item purchased,” the expectation of profit element is not met. Jd.

There is no expectation of profit with respect to Holdings membership interests. The
membership interests, in and of themselves, give the member nothing except voting rights and
such other rights as may be-provided under Florida law: Membership in Holdings is an automatic
result of obtaining insurance throygh kada Blue. As the facts indicate, pursuant to Fla. Stat, §
628.713, Holdings will not be permitted to tnake any distributions or payments of income,
dividends or profits directly to Members, except in the event of 'ns dzssaluﬁon or liquidation,
pursuant to a demutualization, or as expressly approved by the OIR. Additionally, because the
membership interests are non-transferable and remain in fc)rce cnly so long 4s the member

1
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remains a Policyholder, there is no potential for realization of a profit by transferring the
membership interest to a third party. Accordingly, the membership interests are not securities
because the economic reality of becoming a member of Holdings is that Policyholders part with
their money not for the purpose of reaping profits from the efforts of others, but for the purpose
of purchasing insnrmee, a commoxdity for personal consumption, See Forman, 421 U.8. at 858.

The fact that Holdings is not subject to the investment limitations found in Chaytgr 625 of the
Florida Insurance Code does not affect this analysis, particularly since Holdings is not permitted
to pay dividends or distributions eéxcept as expressly approved by the OIR.

The expectation of profit by 2 Member is further diminished by the condition to the Order
which does not permit Florida Blue-and the Sister Subsidiary to sell any capital stock without the
prior approval of the OIR. The effect of this condition to the Order is that Florida Blue does not
have the ability to raise capital by issuing up to less than a majority-of its equity securities, which
would otherwise be permitted by the Florida Insurance Code; without the consent and approval
of the OIR.

The membership interests also would not constitute a “security” under the criteria applied
by the Supreme Court in Reves. In Reves, 494 U.S. at 66-67, the Supreme Court noted four
factors that “this Court has held apply indeciding whether a transaction involves a ‘security”.”

First, the transaction in which the instrument was received must be reviewed to assess the
mﬁ‘tivaffons that would prompt 4 msasenable seller and buyer to enter into it. Jd, “If the seller’s
pose is to raise money for the genetal use of a business enterprise or to finance substantial
investments and the buyer is interested primarily in the profit the note is expected to generate,
the instrument is likely to be & se,aum'ty’ .

Second, “the “plan of distribution” of the instrument” must be examined “to determine
whether it is an instriment in which there is ‘common trading for speculation or investment®.”
Id

Third, the “reasonable expectations of the investing public™ must be examined. /d. In this
regard, the Supreme Court noted that the marketing efforts employed in-selling an alleged
semmty are relevant to the expectations of the general public. See Reves, 494 U S. at 69 (noting

that “[t]he advertisements for the notes here characterized them ds “investments’ . . . and there
‘were nio countervailing factors that would bave led a reasonable person to question this
characterization™).

Fourth, the presence of “some factor such as the existence of another regulatory scheme
[which] srgniﬁcanﬂy reduces the risk of the i instrument . . " must be considered. See Reves, 494
LS. at 67,
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Under the. four cfiteria set forth in Reves for determining whether an instrument is a
“security,” a membership interest in Holdings would not constitute a security:

First, the motivation of Holdings in :ssumg membership interests to the holders of
Policies is not “to finance substantial investments™ through the sale of memberslnp interests.
Membership interests cannot be sold as such, and a membership interest is created as a part of
the Policy to which it relates. In fact, the creation of the-membership interests will not generate
any capital for the “seller.” Moreover, holders of Policies would fiot acpec;t to receive a profit on
account of the related membership interest and their membership interests are extingnished
without payment when the related Policies expire or are cancelled.

Second, there is no “plan-of distribution” of membgrship interests. As mentioned above,
membership interests simply accompany the issuance of a Policy, are non-transferrable, and-are
extinguished upon cancellation of the related Policy.

Third, it is difficult to see any way that a Pelicyholder of Florida Blue would view the
mexﬁbership interest in Florida Blue as anything other than:an inseparable attribute of the Policy
to which it attaches, as is the case today. Such a characterization is warranted for-a number of
reasans, including that the membership interests will not be marketed 1o the general public as.
interests which would give rise to 8 profit expectancy, and, as discussed in ILB. above, no
certificates will be issued in respect of the membership interests and, under the Florida MHC
Act, membership interests are not recognized as securities.

Fourth, the Supreme Court in Reves stressed the significance of an alternative regulatory scheme
that might reduce the risks associated with an instrument copstituting a security. See Reves, 494
US at 67 (“the existence of another regulatory scheme” may “significantly reduce the risk of the

ent there‘by rendenng appﬁcanon of the Secm‘mes Ams unneces ”) see atsa Marmr -

mmests would not ccnsﬁtute s&eunﬂcs bccause, as. d:scussedm II C. and [I D. above I-’Ieldmgs
will be subject to substmﬁa‘l regulation by the OIR.

B. Registration Parsuant to the Exchange Act

It is our opinion that, based upon the foregmng analysis and facts, Holdings would not,
after the Reorganization, be subject to the registration requirements of the Exchange Act. This
opinion is based upon our determination, as outlined above, that the membership interests in
Holdings should not be deemed securities, ¢ither before or after the Reorganization.

Section 12(g)(1)(A) of the Exuhange Aot provides that certain “issuers” with total assets
exceeding $10,000,000 and a class of “equity securities” held of record by either (a) 2,000
persans or (b) 500 or more petsons that are not “accredited investors™ must register such.
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securities under the 1934 A@t. Thus; to be subject to registration: o Beetion 12(g)-of the
1934 Act, an issuer must issue “seenmas, The definition ef“securxty” in-Section 3@{16) of
the Exchange Act is in all pertinent oty identical to the definition of that term in Section
2(a)(1) of the Act. See dedretk Tomber Co. v. Landrath, 471 U.S. 681 (1985) at 686-n. (stating
that the definitions of security in the Aot and the Exchange Act are “virtually identical and will
be treated as such in our decisions dea ing wz’eh the scope of the term’*) (citations omitted).

IV.  Conclusion

Based on the foregoing, we xequest that the Staff confirm that it will not recommend any
enforcement action to the Commission if (1) in connection with the Reoxgamzatron, the
- membership interests of Florida Blue’s existing policyholders become membership interests of
Holdings on the Effective Date, arxﬁ 2) after the Effective Bate, persons who-purchase insurance
policies from Florida Blue receive membership intetests in Holdings automatically pursuant to
Holdings’ articles of incorporation, in each case, without registration of the membership interests
of Holdings under the Act or the E: t;hangc Act.

Because of the importance «of the Reorganization to Florida Blue, we would appreciate
hearing from the Staff at its earliest conivenience. In the event the Staff anticipates formulating a
response not consistent with any ‘nterpretation or position stated in. this request, we would
appreciate the opportunity to-disctiss the matter with the Staff prior to: any fingl decision. If you
should have any questions or wcmléi fike additional information, please feel free to call me
directly at (312) 269-8411.
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628.701 Scope.—This part applies only to domestic mutual insurance holding -
companies.

History.—s. 1, ch. 97-216.
628.703 Definitions.—For purposes of this part:

(1) “Mutual insurance holding company” means an incorporated entity without
permanent capital stock that is organized under this part and whose members are deterniined in
accordance with this part.

(2) “Subsidiary insurance company™ means stock insurance company, the majarity of
the woting shares of the capital stock of which are at all fimes owned by 4 mutuat insotance
holding company. For purposes of this part, “majority of the voting shares of the capital ‘stock™
mi¢ans shares of the capital stock of such campany which carry the right to casta majority of the
votes.entitled to be cast by all of the outstanding shares of the capital stock for the election of
directors. The ownership of a majority of the voting shares of the eapital sfock of a former
mutual reorganized insurance company which are required by this past to be at all times owned
by a mutual insurance holding company includes indirect ownership through one or more
intermediate holding companies. However, indirect ownership through one or more intermediate
helding companies shall not result in a mutual insurance holding company owning less than the
equivalent of a majority of the voting shares of the capital stock of the former mutual
reorganized insurance company.

(3) “Intermediate holding company” means a holding company which is a subsidiary of
a mutual jnsurance holding company, and which directly or through a subsidiary intermediate
holding company owns a majority of the voting shares of the capital stock of one of more
subsidiary insurance companies.

(4) “Paid premiums” means all premiums paid for insurance by a member of a mutual
insurance holding company to a subsidiary insurance company.

History.—s. 1, ch. 97-216; s. 1, ch. 2003-76.
628.705 Prohibition of stock transfers.—

(1) The voting shares of the capital stock of a subsidiary insurance company, which are
required by this part in order to maintain a majority of the voting shares, are to be at all times
owned by a mutyal insurance holding company or one or more intermediate holding companies
and the voting shares of the capital stock of any intermediate holding company, which are
necessary to satisfy such ownership requirement through indirect ownership, shall ‘ot be
conveyed, transferred, assigned, pledged, subjected to a security interest or lign, encumbered, or
otherwise hypothecated or alienated by the mutual insurance holding company or any
intermediate holding company. Any conveyance, transfer, ‘assignment; pledge, security interest,
lien, encambrancs, o hypothesation or alienation of, in, or on such voting shares of eapital stock
is in violation.of this section and shall be void in inverss chronological order of the date of such .
conveyance, transfer, assignment, pledge, security interest, lien, erncumbrance; or hypoth pothevation
or alienation; as to such shares of capital stock. The shares of the capital stock of the sarvivingor
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new company resulting from a merger or consolidation of two or more subsidiary insurance
companies or two or more intermediate holding companies which were subsidiaries of the same
mutual insurance holding company are subject to the same requirements, testrictions, and
limitations as provided in this section to which the shares of the merging or consolidating former
mutual reorganized insurance companies or intermediate holding companies were subject by this
section prior to the mierger or consolidation.

(2) Voting shares of the capital stock of a subsidiary insurance compary or the
intermediate holding company may not be acquired by any affiliated member of the holding
company system except where the affiliated member of the mutual holding company system is
the majority shareholder, A number of shares equal to § percent of the outstanding voting shares
of the capital stock of one corporate member of the Mutual Insurance Holding Company System
selected by the mutual insurance holding company may. be issued or sold to diregtors and officers
as part of a plan of compensation, and such shares shall not be considered part of the majority
shares fo be owned by the mutual insurance company under subsection (1). A number of shares
equal to an additional 5 percent of the outstanding voting shares of the capital stock of one
corparate member of the Mutial Insurance Holding Company System selécted by the mutual
insurance holding company smay be issued or sold to employees, which may not include any
officer or director, as part of an employee stock dividend or benefit plan, -and such shares shall
not be considered part of the majority shares to be owned by- the mutual insurance company
under subsection (1). Prior to issuance of shares in excess of the atithorized 5 percent to either
officers and directors or employees, pursuant to this section, a fairness opinion shall be rendered
by an independent authority acceptable to the office to assure that:the long term interests of the
shareholders and policyholders are adequately protected. The office shall approve or disapprove
the transaction within 30 days after receipt of the fairness opinion. Nothing in this section
prohibits any officer or director from purchasing shares of stock at market value which are not
part of a plan of compensation, in accordance with the requirements of 5, 628,461, and, if such
stock is not regularly traded on-a national stock exchange, the officer or director purchasing the
shares of stock is responsible for establishing its market value. '

History.—s. 1, ch. 97-216; s. 1297, ch. 2003-261.

628.707 Applicability of general corporation statutes—The applicable statutes of this
state relating to the powers-and procedures of domestic private corporations formed for profit
shall apply to domestic mutual insuranice holding companies, except:

(1) A mutual insurance holding company shall be organized exclusively under this act
and shall be a mutual company without capital stock.

(2) The articles of incotporation of the mutual insurance holding company, and any
amendment to such articles or restatement of such articles shall be subjeot to the appraval of the
office for compliance with the provisions of this act prior to filing with the Department of State,
and shall contain the name of the mutual insurance holding company, which shall include the
word “Mutual.” ' .

(3) ‘The provisions of chapter 617 shall be decmed to be incorporated into this part to
govern a mutual insurance holding company to the extent that this act and the insurance code are



silent with respect to the articles of incorporation, bylaws, organization, members, directors, or
other matters relating to a mutual insurance holding company.

(4) Nothing in this part shall be construed to require that a mutual insurance holding
company be governed by part Il of chapter 625.

(5) In the case of the reorganization of any mutual insurance company organized as a
nonprofit corporation under chapter 617, a mutual insurance holding company organized under
this part shall be deemed to be a nonprofit corporation.

History.—s. 1, ¢h. 97-216; s, 1298, ch. 2003-261.
628.709 Formation of a mutual insurance holding company.—

(1) A domestic mutual insurance company; other than a mutual insurer that issued
- assessable policies as a mutual insurer and which held a certificate of authority in this state- on
July 1, 1997, may,ﬁgursuant to a plan of reorganization, reorganize as a mutual insurance holding
company system that must consist .of a mutual insurance holding company and one or more
confrolled subsidiaries and which may consist of ohe or mote intermediate stock holding
companies and othet subsidiaries. The reorganization may be effected by the organization of one
or mors companies, amendment or restatement of the articles of incorporation and bylaws of one
or more companics, transfer of assets and liabilities among twe or more companies, issuance,
acquisttion or transfer of capital stock of one or more ¢ompanies, or merger or consolidation of
two or more companies. On and after the effective date of a plan of reorganization, the mutual
insurance holding company shall at all times bave the power, directly or indirectly, to cast at
ledst a majority of the ‘votes for the election of the board of directors of each controlled
subsidiary and any intermediate stoek holding company. :

{2) All of the initial shares of the capital stock of the insurance company which
reorganized as a subsidiary insurance company shall be issued either to the mutual insurarice
holding company, or to an intermediate holding company which is wholly owned by the mutual
insurance holding company. This restriction does not preclude the subsequent issuance of
additional shares of stock by the subsidiary insurance company so long as the mutual insurance
holdifig company at all times owns directly or through one or mare intermediate holding
companies, a majority of the voting shares of the capital stock of the subsidjary insurance
company. The membership interests of the policyholders of the subsidiary insurance company
shall become membership. interests in the mutual insurance holding company. Policyholders of
the subsidiary insurance company which was formerly the mutual insurer shall be members of
the mutual insurance holding company in accordance with the articles of incorporation and
bylaws of the matual insurance holding company. At the time of formation, policyholders of any
other subsidiary insurance company of the mutual insurance holding company shall not be
members of the mutual insurance holding company unless:

(a) They are policyhelders of a subsidiary which was a mutual insurer which merged
with the holding company pursyant to s, 628.715; or -

{b) They are pc)}ithaiders of an aﬁiliated stock insurance company,, prgvided such
policyholders were members of the mutual insurance company at the time the mutval Insurance
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company policies were assumed by the affiliated stock insurance company and the assumption
occurred in connection with the conversion,

Subsequent to formation, membership shall be governed by s. 628.727.

History.—s. 1, ch, 97-216; 5. 2, ch. 2003-76; s. 27, ch. 2004-374.
628.711 Plan of reorganization.—
(1) A plan of reorganization shall include the following provisions:

(@) A description of the structure of the miitual insurance holding company system
consistent with the requirements therefor set forth in this act,

(b) A description of the qualifications for membership in and the rights of members of
the mutual insurance holding company consistent with the requirements therefor set forth in this

() A description of the transactions, and parties to such transactions, that will effect the
réorganization, including, but not limited to, transfer and assumption of policies, contracts,
-assets, and liabilities.

(d) A description of corporate restructuring and other corporate transactions that will
effect the reorganization, inciuding, but not limited to, organization of companies, amendment or
restatement of articles of incorporation or bylaws, and mergers and cansolidations.

(e) A description of those persons who shall setve as directors and officers of the
‘muteal insurance holding company, its intermediate stock holding companies, if any, its
controlled subsidiaries, and other subsidiaries as of the effective date of the reorganization. The
initial directory shall be the directors of the mutual insurance company who shall have terms
eoncurrent with the terms as directors of the reorganized mutual insurance company unless
otherwise specified in the plan. '

() A representation that, following the reorganization, the matesial terms and
conditions of indernification or coverage of policyholders of the mutual insurance company
shall remain in full force and effect under policies transferted to and assimed by ohe or more
subsidiaries of the mutual insurance holding company or retained by a tmutual insurance
company that has reorganized either as a mutual insurance holding company that elects to write

ihsurance or a stock subsidiary.

(8) A representation that, following the reorganization, the material terms and:
conditions of subordinated surplus notes and other vontractual obligations; other than those
arising under policies described in paragraph (f), of the mutual insurance company shall; subject
to the rights of the mutual insurance company under applicable faw, and to the extent such
obligations are not otherwise satisfied or terminated in accordance with their terms or retainied by
a ‘mutual insurance holding conipany or controlled subsidiary, remain in full force and effect
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upon the transfer of such obligations to, and assumption of such obligations by, one or more
subsidiaries of the mutual insurance holding company.

(2) A plan of reorganization must be adopted by the board of directors of the mutual
insurance company or, in the case of the formation of any intermediate stock insurance holding
company that is net concurrent with the formation of the mutual insurance holding company, by
the board of ditectors of the mutual insyrance holding company.

‘ (3) Fallowing the adoptian of a plan of reorganization, and prior to the meeting of the
mutual insurance company membets to approve the plan, the mutual insurance company shall
submit to the office the following:

() The plan of rearganization, as adopted.

(b) The form of natice to be sent to the mutual insurance company members, informing
them of their right to vote on the plan of reorganization,

(c) The form of proxy statement to be sent to the mutual insurance company members,
informing them of their right to vote by proxy on the plan of teorganization, and describing the
plan.

~ {d) The form of proxy to be sent to the mutual insurance company members to solicit
their vote on the plan of reerganization.

(¢) Proposed articles of incorporation, merger, or consolidation, restatements of or
amendments to articles of incorporation or bylaws; and plans-of merger or consolidation, with
respect to each entity to be organized, reorganized, or otherwise subject to such action under the
plan of reorganization.

() A proposed business plan forthe 3 years following the date of the reorganization.

(8) An audited financial statement prepared on a statutory basis consistent with the
Florida Insurance Code, including an actuarial opinion for the most recent calendar year ended,
or a copy thereof, if the statement was previously filed with theoffice.

(4) The office may hold a public hearing to allow public comment on the plan of
reorganization. Any hearing must be held within 30 days after receipt by the office of a
completed plan of reorganization. The office may not approve a plan of reorganization unless it
finds-that it is fair and equitable to the members of the mutual instrance company. Ninety days
after filing, the plan of reorganization shall be deemed approved unless it has previously been
approved or disapproved by the office. The office shall inform the mutual insurer of the specific
reasons for the disapproval of any plan of reorganization.

(5)@) A plan of reorganization adopted by the board of directors of the applicant may
be: ” :

1. Amended by the board of directors of the applicant in responsé to the comments or
recommendations of the office, or any other state or f‘ademl agency or governmental entity,
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before any solicitation of proxies from members of the mutual insurance company o vote on the
plan of reorganization, or at any time with the consent of the office, except that any material
amendment after the me¢mbers® approval shall require the members® approval; or

2. Terminated by the board of directors of the applicant at any time before members of
the mutual insurance gompany vote on the plan of reorganization and, otherwise, at any fime
with: the-consenit of'the office.

(b) The plan of reorganization is approved upon the affirmative vote of at least a
majority of the votes vast by members of the muwmal insurance company, netwithstanding
quorum or voting action requirements otherwise applicable to the mutual insurance company to

the contrary,

(¢) Within 30 days after members have approved the plan of reorganization, the
~ applicant must file with the office the minutes of the meeting at which the plan of reorganization
was approved.

628.713 Dividends.—A mutual insorance holding company shall not be authorized to
‘pay dividends ot make distributions to mutnal insurance holding company members except as
may be expressly approved by the office. Neither the adoption nor the implementation of a plan
of reorganization shall be deemed to give rise to any obligation by or on behalf of a mutual
insurance company to make any distribution or payment to any member or policyholder, or to
any other person, fund, or entity of any nature whatsoever, in connection with the ownership,
gontrol, benefits, policies, purpose, or nature of the mutual insurance compatiy or otherwise,
including, but not limited to, requirements imposed by the conversion and bulk reinsurance
provisions of'ss. 628:441 and 628.491.

History.—s, 1, ch. 97-216; s. 1300, ch. 2003-261.

628.715  Merger and acquisitions—Subject to applicable requirements of this chapter, a
mutual insurance holding company may:

(1)(@) Metge or consolidate with, or acquire the assets of, a mutual insuratice holding
company licenised pursuant to this act or any similar entity organization pursuant to laws-of any

other state;

(b) Either alone or together with one or more intermediate stock holding ‘companies; or
other subsidiaries, directly or indirectly acquire the stock of a stock insurance company or a
mutual insurance company that reorganizes under this act or the law of its state of organization;
(¢) Together with one or more of its stock insurance company subsidiaries, acquire the

assets of a stock insurance company or &'mutual insurance company;



(d) Acquire a stock insurance company through the merger of such stock insurance
subsidiary with a stock insurance company or interim stock insurance company subsidiary of the
mutual insurance holding company;

{e) Acquire the stock or assets of any other person to the same extent as would be
‘permitted for any not-for-profit corporation under chapter 617 or, if'the mutual-insurance holding
company writes insurance, a mutual insurance company;

(f) Jointly, with a domestic or foreign mutual insurance company which redomesticates
pursuant to s. 628.520, file an application with the-office, parsuant to the provisions of this part,
to merge the domestic or foreign mutual insurance company policyholder's membership interests
into the mutual insurance holding company. The reorganizing mutual insurance company may
meige with the mutual insurance holding company’s stock subsidiary or continue its corporate
existence as a domestic stock insurance company subsidiary. The members of the foreign mutual
insurance comipany may approve in a contemporaneous vote both the redomestication plan and
the agreement for merger and reorganization; or

(g) Merge or consolidate with, or acquire the assets of, a domestic or foreign reciprocal
insurance comipany, a group self-insurance fund, or any other similar entity, '

(2) A reorganization pursuant to this section is subject to the applicable procedures
prescribed by the laws of this state applying to corporations formed for profit, except as
otherwise provided in this subsection. '

(a) The plan and agreement for merger shall be submitted to and approved by a
majarity. of the members, policyholders, or subseribers of each domestic mutual insurance
helding company; mutual insurance company, stock insurance company, or domestic or foreign
reciprocal insurance company, involved in the merger who vote sither in person or by proxy
thereon at meetings called for the purposes pursuant to such reasanable notice and procedure as
has been approved by the office. .

(b) No such merger shall be effectuated unless in advance thereof, the plan and
agreement therefor haye been filed with the office and approved by it afier a public hearing,
which shall be held within 90 days after receipt by the office Ofsﬂai; plan and agreement. The
office may retain outside consultants to evaluate the merger. The domestic mutual insurance
holding company shall pay reasonable costs associated with refaining such consultants. Such
payments shall be made directly to the consultant. The office shall give such approval unless it
finds such plan or agreement:

1. Is inequitable to the policyholders of any domestic insurer involved in the merger or
the members of any domestic mutual insurarice holding company involved in the merger; or

2. Would substantially reduce the security of and service to be rendered to
policyholders of a domestic insurer in this state.

{€) All of the initial shares of the capital stock of the reorganized subsidiaty irisurance
company shall be issued either to the mutual insurance holding company, or to an intermediate
holding company which is wholly owned by the mutual insurance holding company. The
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membership interests of the policyholders of the reorganized insurance company shall become
membership interests in the mutual insurance holding company. Policyholders of the reorganized
insurance company shall be members of the mutual insurance holding company in accordance
with the articles. of incorporation and bylaws of the mutual insurance holding company. The
‘mutual insurance holding company shall 4t all timies own a majority -of the voting shates of the
eapitdl stock of the reorganized subsidiary insurance company.

(d) For property and casualty insurers, the rights of the members of the merging entities
under s. 628.729, for a period of 3 years after the merger, shall be the proportionate share of the
total surplus of the morging entities as determined by the percentage of the surplus contributed
by -each of the merging entities to the total surplus of the surviving entity on the date of the
merger.

History.—s. 1, ch. 97-216; s. 1, ch. 2000-273; s. 1301, ch. 2003-261.
628.717 Filing of articles of incorporation.—

(1) No mutyal insurance h@ldi’ng company shall be formed unless its articles of
incorporation are approved by the office prior to filing the same with and approval by the
Department of State as provided by law;

(2) 'The office shall promptly examine the articles of incorporation; and, if it finds that
the articles of incorporation comply with law, the office shall endorse its approval upon each of
the originals, place ong on file in its office, and return the remaining sets to the incorporators.
The incorporators shall promptly file such endorsed articles of incorporation with the
Department of State. The articles of incorporation shall be effective when filed with and
approved by the Department of State. :

History.—s. 1, ch. 97-216; s. 1302, ch, 2003-261,
628.719 Amendment of articles of incorporation.—

-~ (1) A domestic mutual insurance holding company may amend its articles of
incarporation by vote of a majority of those members present or represented by proxy at a lawful
meeting of its members, if the notice given members included due notice of the proposal to
amend.

(2)(@) Upon adoption of an amendment, the mutual insurance holding company shall
make under its corporate seal a certifitate thereof, setting farth the amendment and the date and
manner of the adoption thereof, which certificate shall be executed by the mutual insurance
holding company’s president or vice president and secretary or assistant sectetary and
acknowledged before an officer authorized to take acknowledgments. The mutual insurance
holding company shall deliver the originals of the certificate to the office.

e

. (b) The office shall promptly examine the certificate of ametidment, and, if the office
finds that the certificate and the amendment comply with faw, the offipe shall endorse its
approval upon each of the originals, place one on file in its office, and réturn the remaining sets
to the mutual insurance holding company. The mutual itisurance holding company shall
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promptly file such endorsed certificates of amendment with the Department of State. The
amendment shall be effective when filed with and approved by the Department of State.

History.—s. 1, ch. 97-216; s. 1303, ch. 2003-261.
628721 Bylaws.—

(1) The initial board of directors of a mutual insurance holding company shall adopt
Gnginal bylaws, subject to the approval of the company’s members at the next succeeding
meeting.

@) The bylaws shall provide:

(@) That each member is entitled to one vote upon each matter coming to a vote at
meetings of members, or to more votes in accordance with a reasonsble classification of
members as set forth in the bylaws and based upon the amount of insurance in force with the
mutual insurance holding company’s subsidiaries, or upen the amount of the premiums paid to
the mutual insurance holding company’s subsidiaries by such member, or upon ather reasonable
factors, If a person’s membership is based upon that person holding an insurance policy from a
Tife insurer, the right to vote may be limited to those members whose policies are other than term
and group policies and have been in effect for more than | year. A member has the right to vote
in person or by her or his written proxy. No such proxy shall be made itrevocable or for longer
than:a reasonable period of time.

(b) For the election of directors by the members and the number, qualifications, terms
of office; and powers of the directors,

(c) The time, notice, quorum, and conduct of annuai and speoial meetings of members
and vonng thereat. The bylaws may provide that the annual meeting shall be held at a place, date,
and time to be set forth in the poliey and without giving other notice of such meeting.

(d) The number, designatian, election, terms, and powers and duties of the respective
corporate officers.

(&) For deposit, custody, and disbursement of and accounting for corporate funds.

() That a quorum at all annual and special meetings of members will consist of all
members present and voting in person or by proxy, after due notice of such meeting.

(g) For any other reasonable grovnslons customary, ncccssary, or convenient for the
managemerit or régulation of the company's corporate affairs; not inconsistent with law.

(3) The mutual insurance- holding company shall file within 30 days with the office a

copy, vertified by the mutual insurance holding company’s secretary, o ofits bylaws and of every

dification thereof of addition thereto. The office shall promptly disapprove any bylaw
provision deemied by it to be uritawfiil, ’unreasenable* inadequate, unfair, or detrimental to the -

proper interests or protection of the muteal insurance holding company’s members or any class
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thereof. The insurer shall not, after regeivinig written notice of such disapproval and during the
existence thereof, effectuate any bylaw provision disapproved.

History.—s. 1, ch. 97-216; 5. 43, ch. 99-3; 5. 44, ch. 99-7; s. 1304, ch. 2003-261.
628723 Directors—

(1) The affairs of every mutual insurance holding company shall be managed by not
less than five directors.

(2) Directors must be elected by the members of the mutual insurance holding company
at the annual meeting of members, Directors may be ¢lected for terms of not more than 5 years
each and until their successors are elected amd have qualified, and, if to be elected for terms of
more-than 1 year, the mutual insurance holding compatiy’s bylaws shall piovide for a staggered--
terms system under which the terins of & proportioriate part of the members of the board of
directors will expire on the date of each angual mwtmg of members.

(3) A majority of the directors must bg citizens of the United States.

(4) If so provided in a mutual instirance holding corhpany’s bylaws, a director of such
mutual insurance holding company must be a policyholder thereof,

(5) In discharging his or her duties, a directer may consider such factors as the directors
deem relevant, including, but not liniited to, the long-term prospects and interests of the
corporation and its shareholders, the social; economic, legal, ot other effects of any action on the
emlayees, suppliers, or policyholders of the: orporation or its subsidiaries, the communities and
society in which the corporation or its subsidiaries operate, and the economy of the state and the
nation, The director may also consider the short-ferm and long-term interests of the insurer,
including, but hot limited to, benefits that: mﬁy accrue to the insured from the insuret’s Jonig-term
plans, the possibility that such interests may be best served by the continued independence of the
insurer, the resources, intent, and past, present, and- potential conduct of any person seeking to
aoquire control of the insurer, and any other relevant factots.

History.—s. 1, ch. 97-216; s.°3, ch. 2000-273.

628.725 Notice of change of director or officer.—A mutual insurance holding company
shall give the office written notice of'any change of personnel among the directors or principal
officers of the mutual insurance holding company within 45 days after such change. The written
notice shall include all information necessary to allow the office to determitie that the mutual
insurance holding company’s subsidiary stock insurers will be in compliance with s. 624.:404(3)
and, at a minimum, shall contain information similar to the information required by s.
628.051¢2)(b), (c), and (d) for directors of insurance companies.

History.—s. 1, ch. 97-216; s, 1305, chi. 2003-261.

628.727 Membership.—
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(1) Membership in a mutual insurance holding company shall be determined in
accordance with the mutual insurance holding company’s articles of incorporation and bylaws
and shall be based upon each member holding a pelicy of insurance with a subsidiary insurance
company or a healfh maintenance contract with a subsidiary health maintenance organization,
Group certificatcholders may also be members of the mutual insurance holding company if
specified in the bylaws.

(2) Any person, public or private corporatien, board, association, firm, estate, trustee, or
fiduciary may be a member of & mutual insurance holding company. However, the state or any
county or muniémal‘ty may not patticipate as a member in the profits of any mutual insurance

holding company,

(3) - No member of a mutual insurance holding company may transfer membership or
any right ansfng“ﬂr@refrom

(4) A member of a mutual insyrance holding company is not, as such, personally liable
for the acts, debts, fiabilities, or obligations of the company and may not be assessed by the
directors of such company.

{5) A membership interest in a mutual insurance holding company shall not constitute a
security as defined by s. 517.021.

History.—s. 1, ch. 97-216; s. 3, ch. 2003-76.
© 628.729 Member’s share of assets on voluntary dissolution.—

(1) Upon any voluntary dissolution of a domestic mutual insurance holding company,
initg after discharge of its indebtedness, if any, and expenses of administration,

shall be distributed fo exdsting persons who were its inembers at any time within the 3-year
period preceding’ ﬂie date such liquidation was authorized or ordered, or date of last termination
of the insurer’s certificate of authority, whichiever date is earlier; except, if the office has reason
to-believe that those i in charge of the management of the mutual insurance holding company have
caused or encouraged the reduction of the numbet of members of the insuter in anticipation of
liquidation and for the purpose of reducing thereby the number of persons who may be-entitled to
share in distribution of the insurer’s assets, the office may enlarge the 3-year qualification period
by such additional time s the office may deem to be reasongble.

{2) Thedistributive share of each such member shall be determined:

{a) For domestic mutual insurance bolding companies owning solely life and health
insurance subsidiaries, by a formula based upon such reasonable classifications of members as
the department may approve.

(b) For all other domestie insurance holding companies, baséd upon the ratio that the
total amount of paid premitﬁnspaxd*  such member for policies of insurance dsmng the 3-year
pcrio& or part of such period spe d in subsection (1) during which such recipient was 2.
menibet bears to the total amount of paid- premiurns paid by all members entitled to receive a
distributive share as & result of such.dissolution during such entire 3-year petiod and upon such
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reasonable classifications of members as the department may approve, unless the domestic
mutual insurance holding company submits another fair formula that is approved by the
department. .

History.—s. 1, ch. 97-216; 5. 4,.ch. 2000-273; 5. 4, ch. 2003-76; s, 1306, ch. 2003-261,
628.730  Merger with intermaediate holding company.—

(1) A mutual insuraice holding company may, pursuant to a plan and agreement of
merger approved by the office, in aceardance with s. 628.715(2)(b), merge into its intermediate
holding company. The surviving intermediate holding company shall assume alf of the assets and
ligbilities of the mutual insurance holding company, and all of the stock of the intermediate
tolding company owned by the mutual insurance holding company immediately. prior to the
merger shall be distributed to existing persons ‘who ‘were members of the mutual insurahce
haldiig company at any time within the 3-year period preceding the date of such merger.

(2) The distributive share of each such member shall be determined:

(a) For domestic mutual insurance holding companies owning solely life and health
insurance subsidiaries, by a formula based upon such reasenable classifications of members as
the office may approve.

(b) For all other domestic insurance holding companies, based upon the ratio that the
total amount of paid premiums paid by such member for policies of insurance during the 3-year
period or part of such period preceding the date of such merger during which such recipient was
a member bears to the total amount of paid premiums paid by all members entitled to receive a

distributive share as a result of such merger during such entire 3-year period and upon such
reasonable classifications of members as the department may approve, unless the domestic
mutual insurance holding company submits another fair formula that is approved by the

(3) For purposes of creating a public market for the shares of the intermediate holding
company, the mutual insurance holding company may, immediately prior to the merger, sell or
vause the intermediate holding company to sell to the public up to 25 percent of its capital stock
representing no more than 25 percent of the voting stock of the intermediate holding company.

(4) The office shall hold a public hearing to allow public comment on the plan and
agreement of merger. The hearing must be held within 90 days after receipt of the office of the
propased plan and agreement of merger.

(5) The plan and agreement of merger shall be submitted to the members of the mutual
holding company for their approval and shall take effect only if approved by a majority of the
members of the mutual insurance holding company who vote either in petson or by proxy on
such merger at a meeting called for the purpose of voting on such merger, pursuant to-reasonable

notice and procedures as approved by the office.

History.—s. 5, ch. 2000-273; 5. 5, ch. 2003-76; 5. 1307, ch. 2003-261.
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628.731 Application of holding company statutes and regulations.——Each reorganized
subsidiary insurance company shall be subject to the applicable laws and rules: of this state
relating to insurance holding company systems. A mutual insurance holding company shall not
be subject to provisions of this chapter or tules adopted thereimder with: respect to the writing of
insurance or required capital or surplus, A mutual insurance holding company system shall be
considered an insurdnce holding company system but shall not require separate approval under
this chapter for an acqtiisition of controlling stock, ownership intetest, assets, or control, or fora
merger of consolidation, share exchange, organization, or reorganization of insurance conipanies,
or other transagtion with respect to any action approved pursuant to the provisions of this part.

History.—s. 1, ch. 97-216.
628.733 Converting foutual insurance holding company.~—

(1) A mutual insurance holding company may become a stock holding company under
such plan and procedure as may be approved by the office,

(2) The office shall not approve any such plan and proceduire unless:

(a) The planand pracedum is'subject to approval by vote. of not less than a majority of
the company’s current members voting thereon in person, by proxy, or by mail at a meeting of
members called for the putpose purspant to such reasonable notice and procedure as may be
appraved by the office.

(b) The corporate equity of each member is determinable;

1. For domestic mutodl insurance holding companies -owning. solely life and health
insuranice subsidiaties, under a fair formula approved by the office, which equity shall be based
upon not more than the.company’s net assets.

2. For all other domestic insurance holding compames, based upon the ratio that the
total amount of paid premiums paid by such member for policies of insurance during the 3-year
peried or part of such period specified in paragraph (c) during which such: recipxent was a
member bears to the total amount of premiums paid by all members. entitled to receiv > equity as
a result of such conversion during such entire 3-year period and upon such reasonable
classifications of members as the department may approve, unless the domestic mutual insurance
holding company submits another fair formula that is approved by the department. Such equity
shall be based upon not more than the company’s net assets.

(c) The persons entitled to participate in the distribution of stock shall include all
cyrrent members and all existing persons who had been members within 3 years prior to the date
such plan was submitted to the office.

(d) The plan calls for the distribution to each person as- spemﬁed in paragraph (c) of

<apital stock or other property of the stock holding company, ﬂsurg each pcmn 's-equity as
determined under paragraph (b).
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{(e) The plan gives to each member as specified in paragraph (c) a preemptive right to
acquire his or her proportionate part of all of the proposed capital stock of the new stock holding
emnpmxyg wiﬂun a desngna‘ted reas&mabie peﬂod and to apply upon the purchase thereof the

(f) Shares are so offered to palicyhmﬁgrs at a prige not greater than to be thereafier
offered to others.

(g) The plan provides for payment of cash to each member not electing to apply his or
her equity towards the purchase price of stock to Which he or she-is preempfively entitled. The
amount so paid shall be not less than 50 percent of the aamount of his or her equity not so used for
the purchase of stock. Such cash payment togcther with stock so purchased if any, shall
constitute full payment and discharge of the member’s corporate equity in such mutual insurance
holding company.

History.—s. 1, ch. 97-216;s. 6, ch. 2003-76; s. 1308, ch. 2003-261.
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