
f-7443

Act

_______________
JI

Section_________________

Rule_______________________
13003473

September 2013

Availability
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Division of Corporation Finance

Washington DC 20549

Re Blue Cross and Blue Shield of Florida Inc

Incoming letter dated August 262013

Based on the facts presented the Division will not recommend enforcement action to

the Commission if in reliance on your opinion of counsel that membership interests in

Holdings are not securities within the meaning of the Securities Act or the Exchange Act
Florida Blue causes its current and future policyholders to become members of Holdings in

connection with and after the Reorganization without registration under the Securities Act or

the Exchange Act Capitalized terms have the same meanings as defmed in your letter

In reaching this position we particularly note that

the Reorganization will be effected under Florida law permitting the formation of

mutual insurance holding companies by mutual insurance companies

with the Reorganization Florida Blues policyholders will automatically become

members of Holdings

membership interests in Holdings will be substantially the same as membership

interests in Florida Blue will not be transferable and will be extinguished once

member is no longer policyholder

Holdings will not pay dividends or make other distributions or payments of income or

profits to members except in the event of dissolution or liquidation or as otherwise

approved by the OIR

the Reorganization was subject to approval by the OIR after notice to policyholders

and public hearing where policyholders were entitled to appear

the OIR approved the Reorganization after fmding that it was fair and equitable to

Florida Blues policyholders and
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Holdings will be subject to regulation by the OIR at level substantially equivalent to

that applicable to Florida Blue before the Reorganization

This position is based on the representations made to the Division in your letter Any
different facts or conditions might require the Division to reach different conclusion

Further this response expresses the Divisions position on enforcement action only and does

not express any legal conclusion on the question presented

Sincerely

Mark Vilardo

Special Counsel



UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
WASHINGTON D.C 20549-4561

September 2013

Mail Stop 4561

David Stone

Attorney at Law

Neal Gerber Eisenberg LLP

Two North LaSalle Street

Chicago Illinois 60602-3801

Re Blue Cross and Blue Shield of Florida Inc

Dear Mr Stone

In regard to your letter of August 26 2013 our response thereto is

attached to the enclosed photocopy of your correspondence By doing this we

avoid having to recite or summarize the facts set forth in your letter

Sincerely

a%
onathan Ingram

Acting Chief Counsel

OMSION OF

CORPORATION FINANCE



NEAL GERBER EISENBERG David Stone

Attorney at t-a

Tel 5i2.269.S41

Fax 31257 1798

dstonengeiaw.com

August 26 2013

Qfilee of the Chief Counsel

Division of Corporation Pinance

SecurIties and xchange.Commission

Mail SLop 4561

iOF Street NE
Washington DC

SecutUtes Act of 1933 2aX1

Re Blue Cross and Ehie ShieldofFlorida Inc

Dear Sirand Madam

We are counsel to Blue Cross and Blue Shield of Florida Ioc CFiorida Blue
Florida not-for-profitmutual insurance company in connection with Florida Blues proposed

reorganization the Reorganization into stock insurance coinpatty whith will be controlled

by GuideWell Mutual Holding company floldings newly-formed Florida mutual

insurance holding company The Reorganiz.tion described in detail below will be effected

pursuant to Floridas mutual insurance holding company statutes Chapter 628 of the Florida

Statutes 4628..7Ql through 628733 as amended the Florida MIIC Act.t

Request

We respectfully request that the staf Of the Division of Corporation Finance the Staff
advsc that no enforcement action wiii be recommended by the Staff to the Securities and

Exchange Corniison Commission if in couneetion with the Reorganization the

membership interests of the policyholders in Florida Blue become membership interests of

Holdings on the Effective Date as defined below and iiafter the Effrctive Date persons who

purchase Insurance policies from Florida Blue wiii receive membership interests in Holdings

automancally pursuant to Holdmgs articles of incorporation in each ease without registration

of the membership interests of Holdings under the Securities Act of 19a3 as amended the

Act or the Securities Exchange Act of 1934 as amended the ExÆhangeAct

1Jj the convenience of the Stag copy of the Florida MHC Act pennitting the reorganizatlin of

Honda mutual insurance company Into stock tusurance company controlled by mutual insurance

holding company is attached hereto as Extnbtt Unless otherwise indicated references to sectiOn

numbers are to see ons of the Florida Sutes

Neat Gerber Eisenberg LIP Iwo North loSalle Street Clucago tilinois 60602 3801 312 269 8000 www ngetaw corn
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II Facts

Florida Blue

Florida Blue is Florida not-for.ptotit mutual Insurance company in the state of Florida

providing health insurance coverage to Florida individuals and businesses Florida Blue is

subjt to regulation by the Florida Office of Insurance Regulation the OIR In addition to

Its Insurance operations Florida Blue has number of stibsidiartes which provide variety of

seivices that are ancillary to the provision of health insurance benefIts

Since Florida Blue is mutual insurance company every holder of an insurance policy

issued by Florida Blue Policyholder has rights as both an insured and as member of

Florida Blue Upon purchase of an insurance policy from Florida Blue Policy under the

terms Qf Florida Blues articles of incorporation each Policyholder automatically becomes

member of Florida Blue As Policyholder the insured is entitled to insurance coverage as set

tbrth in the Policy and membership rights in Florida Blue arising under the laws of the State of

Florida and the articles of incorporation and bylaws of Florida Blue including the right to vote

fr the election of Florida Blues Board of Directors which is currently comprised of 10

directora Under Florida law Florida Blue may not make any distributions or payments of

meome dividends or profits directly to Members except in the event of its dissolution or

liqidation pursuant to demutualization or as expressly approved by the OIR

Florida MHCAct

The Florida MHC Act enacted in May 1997 enables domestic mutual insurer to

reorganize into mutual insurance holding company structure Reorganization under the Florida

MIC Mt is accomplished by reorganizing mutual insurer into two separate entities

mutual Insurance holding company and stock insurance conipany and separating the

membership interests and contractual rights of the Policyholders of the former mutual company
The Policyholders membership interests in the mutual insurer become membership interests in

the mutual insurance holding company while their contractual rights remain with the insurance

company into which the fbrmer mutual insurer converts by restatement of its articles of

incorporation the Reorgamzed Company See Fla Stat 628 709 Holders of Lnsurance

policies of the Reorganized Company through their status as Policyholders automatically

become members of the mutual Insurance holding company in accordance with the Florida M1C
Act and the holding companys articles of incorporation and bylaws See Fla Stat 62 7092
628 727 Meniberslup interests in mutual insurance holding company are not considered

seurit1es under Florida law See Fla. Stut 628.7275

Pursuant to the Florida MHC Act aU of the Reorganized Companys initial shares of

capital stock must be tssued either to the mutual insurance holdrng company or to an
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intermediate holding company that is owned by the mutual insurance holding company See fla

Stat 628 7092 Moreover the mutual insurance holding company must at all tunes own
directly or indirectly through one or more intermediate holding companies majonty of the

voting shares of the capital stock of the Reorganized Company see Fla Stat 628 7032
628 705 and any transfers of stock which would cause violation of that requirement are void

The OIR must review each issuance of votIng shares of the capital stock of any corporate

member of the mutual insurance holding company system to any officer director or employee

that would result in either all of the officers and directors group or all of the employees as

group owning more than five percent 5%of the issued and outstanding voting shares of capital

stock of such corporate member See Fla Stat 628 7052 The OIR may approve such

transfers if it is satisfied that the long4enn interests of the shareholders and policyholders are

adequately protected See Id Additionally existing statutes ensure that no person may acquire

five percent 5%or more of the outstanding voting securities of the Reorganized Company or

any company controlling the Reorganized Company unless the 01k approves such acquisition

or is deemed to have approved such transaction by not disapproving such acquisition within 90

days after such transaction was reported to the 01k by the acquirer See Fia Stat t12L46l

Any reorganization undertaken pursuant to the Florida MHC Act is subject to the

approval of the 01k Before approving reorganization the OIR may provide notice and

conduct public hearing at which policyholders and other interested parties may appear and be

heard $ee Fla Stat 628 7114 The OJR mayapprove
the reorganization ifIt Is satisfied that

the piorposed reorganization is fair and equitable to members of the mut insurer See Id The

01k may also add conditiOns tO its approval which can grant one or more of the entitieS iiwoIved

in the reorganization less authority than they would have under the Florida MHC Act or the

Florida Insurance Code

The ReorganlEadon Transaction

Florida Blues board of directors adopted plan of reorganzaticn the Plan of

Reorganization on May 28 2013 which was amended on August 15 2013 in response to

comments by the OIR On the effective date of the Reorganization the Effective Date
which will be effected pursuant tO the Florida MBC Act Florida Blie will be converted from

not-for-profit mutual insurance company into Florida stock insurance company of the same

name Blue Cross and Blue Shield of Florida Inc iiFlorida Blue will issue shares of its

common stock to Holdings Flojida corporation newly formed by Florida Blue as not-for-

profit mutual insurance holding company in an amount constituting 100 percent of the total

number of issued and outstautthrg sh.s of coxnxnon st of Florida BlUe and iiall of the
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membership interests in Florida Blue held by members of Florida Blue will be extinguished and

b.nieubers will automatically become members of Holdings.2

In accordance with the provisions discussed in the last paragraph of II above public

heanng was held by the 01K on the Plan of Reorgamzatkm on July 25 2013 Notice of the

public bearing was published by the OIR on July 2013 in the Florida Administrative Weekly

In plianea with the requirement In Fla Stat 120525 that ueb notice be prQvided at least

seven days in advance In addftion to the statutory required notice and at the request of the 01K
Florida Blue pubhshed legal notices in six newspapers of general circulation on Florida Blues

web page by email to Florida Blue Policyholders on Florida Blues Facebook page and by link

on Florida Blues Twitter account

The OIR issued an order the Order approving the Plan of Reorganization on August

16 2013 following the public hearing The Plan of Reorganization must be approved by

majority of the votes cast by members of Florida Blue present and voting in person or by proxy

at meeting of members prior to the Plan of Reorganization being effective The members will

be asked to consider approval of the Plan of Reorganization at the Anriual Meeting of Members

to be held on or around September 10 2013

Upon Florida Blues conversion into stock insurance company on the Effective Date

the membership Interests and the contractual rights of Florida Blues Policyholders will be

separated The membership interests of the Policyholders Florida Blue will become

membership interests in Holdings and the contractual rights of Florida Blues Policyholders will

remain with Florida Blue The rights of the holders of membership interests in Holdings will be

substantially the same as the rnenbership rights they had..as holders of membership intetests in

Florida Blue

Alter the Effective Date each persons membership interest in Holdings will follow and

not be severable from the Policy which serves as the basis of the persons membership in

Holdings Florida.Biue does not intend to issue ceftificates evidencing the membership interests

in Holdings nor does Florida law require such issuance

Membership interests in Holdings are not trans rable or alienable in any manner

whatsoever Moreover upon the lapse or ten ation of i.Poliey which serves as the basis of

each Policyholders membership in Holdings that Policyholders membership interest in

Holdings will automatically ate and the memberwill not entitled to any furtherrights as

2As Ih1 step in the Plan of Reorganization after.FloridaBlue becomes wholLyowned subsidiaiy

oflloldrngs Florida Blue will
spin

off subsidiaries and certain real estate property equipment and

investment sçcurities to separate subsidiary the Sister Subsidiary which will become 1OO%
owned subsidiary of Holdings and sIster subsidiaiy of Florida Blue
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member of Holdings.3 Each peren who becomes the owner of Poliy issued by Florida

Blue after the Reorganization will become member of Holdings and have membership

interest in floldmgs automatically pursuant to Holdings articles of incorporation only so long as

the Policy remains in force

Members of Holdings will be entitled to Vote in the election of directors of Holdings and

to vote on such other matters as are presented to them from time to time by Holdings board of

directors The bylaws of Holdings provide hat theinber shall have ntu bet Of votes equal to

be monthly premium dollars attributed to such member as determined the month immediately

preceding the record date of meeting

Immediately following the Effective Date of the Reorganization Florida Blue will be

wholly owned subsidiary of Holdings Under the Florida MIHC Act Florida Bluewonld not be

prohibited from issuIng capital stock to outside investors but Holdings will be rMuired under the

Florida MHC Act to own at all times directly or indirectly at least majority of the voting

shares of capital stock of Florida glue See Fla Stat 628703 and 628.705 Further any
admission of shareholders of Florida Blue which would result in Holdings owning less than

majority of the voting shares of capital stock of Florida Blue is considered to be void under

Florida law See Fla Stat 628.705 However as condition of the Order the sale any

capital stock of Flonda l3lue and the Sister Subsidiary of Holdings is prohibited without the prior

consent of the OTR

Florida Regulation after ilteReorganization

Following the Effective Date of the Reorganization Holdings will be subject to

regulation by the OIR as mutual insurance holding company .at level substantially equivalent

to that to which Florida Blue is currently subject as domestic mutual insurer Howeer there

are certain restrictions applicable only to insurance companies which are not imposed on mutual

insurance holding companies As not-for-profit mutual insurance company Chapter 625 of the

Florida Insurance Code allows Florida Blue to invest only in certain types of assets and limits the

amount of certain investment transactions for the protection of Policyholders These limitations

in investments will not apply to Holdings and Holdings will be pennitted to invest in much
wider range of investment options than Florida Blue Florida Blue as an insurer will continue

There is look-back exception to this general rule which is comparable to the exception for

members of Florida mutual insurance company If Holdings were to demutuahze persons who were

members of Iroldings at any time within the Three-year period prior to demutualization would be entitled

to participate in the stock distribution required for such conversiofl further hi the eventthat Holdings

dissolves and liquidates persons who were members of Holdings at any time within the three-year period

prior to such dissolution and hquidatiott would be entitled to participate in the distribution otnet assets of

Holdings See Ela Stat 628.729 and Fia Stat 6287332Xc
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to be governed by those investment restriction requirements after the Effective Date of the

Reorganization Holdings will be governed by number of statutory and regulatory

requirements including without limitation

Holdings articles of incorporation and each amendment to such articles are subject to

approval by the OIR in the same manner as the OIR reviews and approves the articles

of incorporation and each amendment to such articles for domestic insurance

companies Fla Stat 628.717 628.719 cf Fla Stat 628.091 628.101

Holdings bylaws and each amendment to such bylaws are subject to approval by the

OIR in the same manner as the OIR reviews and approves the bylaws and each

amendment to such bylaws of domestic insurer Fla Stat 628.7213 ef Fla Stat

628.221

No person may merge with or otherwise acquire control of or be acquired by or

acquire the assets of or sell its assets to Holdings without approval of the OIR Fla
Stat 628.7152 628.733

In the event of voluntary demutualization of Holdings the OIR must first approve

any such plan or procedure in manner similar to the manner it uses to approve the

demutualization of mutual insurance company Fla Stat 628.73 cf Fla Stat

628.441

Any material transaction between Holdings and any of its domestic insurance issuing

affiliates including Florida Blue must be on terms which shall be fair and reasonable

Fla Admin Code Ann 69 0-143.047

Certain transactions involving Holdings and any of its domestic insurance issuing

affiliates including Florida Blue may not be consummated unless Florida Blue has

notified the OIR in writing at least 30 days prior thereto or any shorter period as the

OIR may permit and the OIR has not disapproved such transaction within such

period The transactions requiring such prior notice include sales purchases

exchanges loans or extensions of credit guarantees or investments if such

transactions are equal to or exceed the lesser of 3% of Florida Blues admitted assets

or 25% of surplus as regards policyholders each as of December 31 of the preceding

year ii reinsurance agreements or modifications thereto in which the reinsurance

premium or change in the insurers liabilities equals or exceeds 5% of Florida

Blues surplus as regards policyholders as of December31 of the preceding year iii

management agreements service contracts and all cost-sharing arrangements and iv
any material transactions which the OIR determines may adversely affect the interests

of policyholders Fla Adin Code Ann 690-143.047
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Holdings may not pay poUcyb1der divi4ends or make any other distributions to its

members without thecpresapennission oflheOIR Ha Stat 628.713

Holdings must give the MR written notice of any change of personnel among the

directors or principal offlcer of Holdings within 45 days alter such change includmg
all information necessary to allow the OIR to determine that Florida Blue will be

compliance with applicable taw.la Stat 628725 cL Fla Stat 628.261 and

The terms and the number of Holding directors are prescribed by Florida law Fla
Stat 628.081

Further pursuant to the condition to the Order each of Florida Blue and the Sister

Subsidiary are prohibited from selling any capital stock without the prior consent of the OIR

Iii Analysis

It is our opinion that the membership interests in Holdings which will be received by

ciUtent Policyholders in connection with the Reorganization and those membership interests

which will be created after the Reorganization as result of Florida Blue issuing Policies do not

constitute the offer or sale of securities which would require registration under the Act or

compliance with the Exchange Mt

On numerous occasions the Staff has taken no-action positions in connection with

transactions substantially similar to that contemplated by Florida Blue the Prior No-Action

Letters Amerisure Mutual Insurance Company publicly available May 13 2009
Amerisure Pan-American Life Insurance Company publicly available December 28 2006
Pan-Amencan Fideliy Life Association publicly available October 18 2006 Fidelity
Employers Insurance Company of Nevada Mutual Company pubhcly available December

2004 EICN Millers Mutual Insurance Association publicly available February 20 2003
Millers Mutual Milwaukee Mutual Insurance Company publicly available January 30
2003 Milwaukee Mutual Maine Mutual Fire Insurance publicly available November 15

2001 Maine Mutual First Nonprofit Mutual Insurance Company publicly available

October 24 2001 First Nonprofit The Baltimore Life Insurance Company publicly

available December 11 2000 Baltimore Life Woodmen Accident and Life Company
publicly available December 28 1999 Woodmen American Republic Insurance Company
publicly available December 23 1999 American Republic The Security Mutual Life

Insurance Company of Lincoln Nebraska publicly available November 30 1999 Security
Mutual Trustmark Insurance Company publicly avaIlable August 25 1999 Trustmark
Mutual Trust Life Insurance Company publicly available August 1999 Mutual Trust
Mutual of Omaha Insurance Company publicly available November 27 1998 Mutual of

Cmaha National Lifr Insurance Company publicly available September 18 1998
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National Life PrincIpal Mutual Life Insurance Company publicly available June 198
Principal Mutuar The Oblo National Lifi Insurance Company publicly available June

199S Ohio National Security Benefit Life Insurance Company publicly available June

1998 Seuizty Benefit The Minnesota Mutual Life Inurarice Company pubilely available

May 21 1998 Minflesota Mutual Provident Mutual Life Insurance Company publicly

available April 1998 Provident Mutual FCCI Mutual Insurance Company publicly

available March 30 1998 FCCF Ameritas Life Insurance Corporation publicly available

December 1991 Amentas Macta Mutual Life Insurance Company publicly available

June 27 1997 Acavia Muuar Pacific Mutual Life Insurance Company publIcly available

Apnl 17 1997 PacifIc Mutual General American Life Insurance Company publicly

available February 20 1997 General American and American Mutual Life Insurance

Company publicly available June 13 1996 American Mutual The Florida MHC Act

relied upon in connection with the Reorganization is not materially duferent from the mutual

holding company laws in many of the states involved in these no-action letters and in The case of

FCCI is the same mutual insurance holding company law

ReLctratkm Pursuant to the Act

Section 2a1 of the Act as amended defines security as including

nOte stock treasury stock security future bond debenture

evidence of indebtedness certIficate of interest or participation in any

profit-sharing agreement collateral-trust certificate preorganization

certificate or subscription transferable share investment contract voting

ttust certificate certificate of deposit for security .t1actionai undivided

interest In oil gas or other mineral rights or in general any intetest

or instrument commonly known as security or any certiicate of

interest or participation in temporary or interim certificate for receipt for

guarantee of or warrant or right to subscribe to or purchase any of the

foregoing

15 U.S.C 77bÆXi

The term membership interest is not enumerated as class of security in Section

2al of the Act An instrument not listed in the Act can still be deemed security if it falls

within one The defhtitions two more broad categories that of an investment contract or an

interest OF instrinent.cominoiuly known as sccurity

The seminal ecision regarding the definition of securiy isSECi W.L Howey 32
293 1946 In Jkiwey 3Z8 at 297-300 the Supreme Court developed test that has

been used to determine whether an instrument is an investment contract or an interest or
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instrument commonly known as security The Supreme Court in Reves Ernst Young
494 U.S 561990 summarized the ólements of the .Howey test as

an investment iii common entell rise with reasonable expectatIon of

profits to be derived from the entrepreneurial or managerial efforts of others

494 U.S at 64 citation omitted.

AU four elements of the Jiowey teat must be met befbrc an instrument is deemed to

constitute an investment contract and therefore security The issuance of membership

interests in Roldings does not meet the first and third elements of the Howey test

First an investment is characterized by an exchange of value most often monetary

contribution See Uselton Commercial Lovelace Motor Freigla mc 940 2d 564 574-75

10th dr cert denied 502 U.S 983 1991 See aka Howey 328 U.S at 301 The proposed

Reorganization does not require current Policyholders or persons who purchase Policies from

Florida Blue after the Effective Date to pay cash or any other property to acquire their

membership interests in Holdings The membership interests in Holdings result from the

Reorgarnation or issuance of Policies and at the tune of issuance have no value separate and

apart from the Policies Amounts paid by current Policyholders or by purchasers of Policies

from Florida Blue after the Effective Date will be in the form of premiums paid to Florida Blue

with the intent to obtain or renew ins anee and not with any prnflt-making profit-sharin.g or

investment intent with respect to membership in HàIdings The membership interests in

Holdings will also not be marketed as investments

Further as to element number three of Howey membership interest does not in our

view provide member with any reasotiable expectation of pofits of Holdings Profits are

defined under the Howey test as either capital appreciation resulting from the development of

the initial investment or participation in earnings resultingfrom the use of investors funds

United Housing Foundfon Inc Forman 421 U.S 837 1975 at 852-853 Where

person is not attracted solely by the prospects of return on his investment but rather by
desire to use or consume the item purchased the expectation of profit element is not met Id

There is no expectation of profit with respect to Holdings membership interests The

membership interests in and of themselves give the member nothing except voting ughts and

such other rights as maybe provided under Florida law Membership in Holdings is1i automatic

result of thtammg insurance thrngh Florida flue As the facts indicate pursuant to Fla Stat

62 Holdings will not be permitted to make any distributions or payments of iniome
dividends or profits directly to Members except in the event of its dissolution or liquidation

pursuant to demutuahzation or as epressIy approved by the OIR Additionally because the

membership interests are non-traasferable and remain in Ibree only so long as the nietriber
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remains Ptiiicyboider there no potential for realization of profit by transferring the

membership mterest to thini party Accordingly the membexsbip interests are not securities

because the econpnm reality of becoming member of Holdings is That Policyholders part with

their money riot for the purpose of reapmg profits from the efforts of others but Thr the purpose

of puichasing Insurance commodity for personal consumption See Farman 421 at 858

The fact that Holdings is not subjeet to the investment lurutations found in Chapter 625 of the

Florida 1nsurance Code does not affect this analysis particularly since Holdings us not permitted

to paydvideneds or distributionsexcept as epressly approved by the MR

The expectation of profit by Màne4r is furtherdiminished by the .cndition to the Order

which does not permit Florida Blue and the Sister Subsidiary to sell any capital stock without the

prior approval of the OIL The ebct of this condition to the Order is that Florith Blue does not

have the ability to raise capital issuIng up to less than majority of Its equity securities which

would otherwise be permitted by the Florida Insurance Code without the consent and approval

of the OIL

The membership interests also would nt constitute security under the criteria applied

by the Supreme Court in Reves In Reves 494 at 66-67 the Supreme Court noted four

factors that this Court has held apply in deciding whether transaction involves security

First the traneaction which the inst .ent was received must be reviewed to assess the

motivations that would prompt reasonable seller arni buyer to enter into it Id If the sellers

purpose is to raise money for the general use of business enterprise or to finance substantial

investments and the buyer is interested primarily in the profit the note is expected to generate

the instriur ent is likely to bc securityY Jd

Second the plan of 4istributLon of the instrument must be examined to determine

whether it is an instrument in winch there is common trading for speculatiQn or investment
Id

Third the easable .epectaIions of the investing pubticmust be examined kL In this

regard the Supreme Court noted that the marketing efforts employed in selling an alleged

security are relevant to the expectations of the general public See Reves 494 U.S at 69 noting
that advertisements for the notes here characterized them as investments .. and there

were no countervailing factors that would have led reasonable person to question this

cbarecterization

Fotuib the preseie ofsome fcicr such as the ciditenive of another regulatory chenie

winch significantly reduces the risk of the instrument must be considered See keyes 494

U.S at 67
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Under the four criteria set forth in Reve lot detennining whether an instru ent is

sceurity membership interest in Holdings would not constitute security

First the rnotivation of Holdings in issithzg membership interests to the holders of

Policies is not to finance substantial investments through the sale of menibershìp Interests

Membership interests cannot be sold as snob and mentbetsbip interest is created as part of

the Policy to which it relates In fact the creation of the membership interests will not generate

any capital for the setter Moreover holders of Policies would flot expect to receive profit on

account of the related membership interest and their membership interests are extinguished

Wbutpayxi.eifl When the related Policies expire or are cancelled

Second there is no plan of distribtttiont of inembe hip interests As mentioned above

membership interests simply acconipany the issuance of PoIicy are non-transferrable and are

eigtdsiied upon cancellation of the related Policy

Third it is difficult to see any way that Policyholder of Florida Blue would View the

nernbersbip interest in Florida Blue as anything other than an inseparable attribute of the Policy

to which it attaches as is the case today Such characterization is warranted for number of

reasons nicluding that the membership interests will not be marketed to the general public as

interests which would give rise to proflt expectancy sad as discussed II above no

cert1dleates will be issued in respect of the membership intereSts and under the Florida MHC
Act membership interests are not recognized as securitles

Fourth the Supreme Court in Reves stressed the signlficauccoi an alternative regulatory scheme

that might reduce the risks associated with an instrument constituting security See Reves 494

U$ at the existence of another regulatory scheme may significantly reduce the risk of the

iustxmest thereby rendering application of the Securities ActS.unnecess.ary see also M1ne
Ban/c Weaver 455 551 557-559 1982 This factor suggests that the membership

interests would not constitute securIties because as discussed in II and 01 above Holdings

will be subject to substantial regulation by the OW.

RegL1ration Pursuant to the Exchange Act

It is our opinion that based upon the foregoing analysis and facts Holdings would not
alter the Reorgamzation be subject to the registration requirements of the Exchange Act This

opinion is based upon our deternunation as outlined above that the membership interests in

Heldings shouId.flot be deemed securities either before or .aft the Reorganization

Section 12glA of the Exchange Act provides that certain Issuers with total assets

exceeding 10O0000 and class of equity securities held of record by either 2010

persons or .500 or more persons that are not accredited investors must register suh
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securities under th 1934 Act Th to le subject to registration pursoant to Sectkm 12g of the

1934 Act an issuer must issue secudies The deflmtion o14security In Section 3aXIO of

the Exchange Act is in all pertinent respects identical to the definition of that term in Section

2a1 of the Act Seer Landreth Thnbr Co Landreth 471 681 1985 at 6Snl stating

that the definitions of security in the Act and the Exchange Act are virtually identical and w1l

be treated as such in our sion4caUng with the scope of the tern citations omitted

JV Conciwion

Based on the foregoing wrequest that the Staff confirm that it will not recommend any
enforcement action to the Comnnsszon if in connection with the Reorganization the

membership interests of Flo .aBitis existing po ybcJders become mcnibersbip interests of

Holdings on the Effective Date ad after the Effective Date persons Who purchase insurance

policies from Florida llue receive membership mterests in Ho1ding automatically pursuant to

Holdings articles of incorporation in each case without registration of the membership interests

of Floldings under the Act or The Exhange Act

Because of the iniportace of the Reorganization to Florida Blue we would appreciate

hearing from The Staff at Its earliest coitvemence In the event the Staff anticipates formulating

response not consistent with any interpretation or position stated in this request we would

appreciate the opportunity to discuss Ihe matter with the Staff prior to any final decision If you
should have any questions or would like additional information please feel free to call me
directly at 312 269-8411
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628.701 Scope.This part applies only to domestic mutual insurance holding
companies

History.s ch 97-2 16

628.703 Definitions.For purposes of this part

Mutual insurance holding company means an incorporated entity withuut

permanent capital stock that is organized under this part and whose members are determined in

accordance with this part

Subsidiary insurance company means stock insurance company the majority of
the voting shares of the capital stock of which arc at all times owned by mutual insurance

holding company For purposes of this part majority of the voting shares of the capital stock
means shares of the capital stock of such company which

carry
the right to cast majority of the

votes entitled to be cast by all of the outstanding shares of the capital stock for the election of

directors The ownership of majority of the voting shares of the capital stock of former
mutual reorganized insurance company which are required by this

part to be at all times owned
by mutual insurance holding company includes indirect ownership through one or more
intermediate holding companies However indirect ownership through one or more intermediate

holding companies shall not result in mutual insurance holding company owning less than the

equivalent of majority of the voting shares of the capital stock of the former mutual

reorganized insurance company

Intermediate holding company means holding company which is subsidiary of
mutual insurance holding company and which directly or through subsidiary intermediate

holding company owns majority of the voting shares of the capital stock of one or more
subsidiary insurance companies

Paid premiums means all premiums paid for insurance by member of mutual
insurance holding company to subsidiary insurance company

llistory.-s ch 97-216 ch 2003-76

628.705 Prohibition of stock transfers

The voting shares of the capital stock of subsidiary insurance company which are

required by this part in order to maintain majority of the voting shares are to be at all times
owned by mutual insurance holding company or one or more intermediateholding companies
and the voting shares of the capital stock of any intermediate holding company which are

necessary to satisl such ownership requirement through indirect ownership shall not be

conveyed transferred assigned pledged subjected to security interest or lien encumbered or
otherwise hypothecated or alienated by the mutual insurance holding company or any
intermediate holding company Any conveyance transfer assignment pledge security interest
lien encumbrance or hypothecation or alienation of in or on such voting shares of capital stock
is in violation of this section and shall be void in inverse chronological order of the date of such

conveyance transfer assignment pledge security interest lien encumbrance or hypothecation
or alienation as to such shares of capital stock The shares of the capital stock of the surviving or
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new company resulting from merger or consolidation of two or more subsidiary insurance

companies or two or more intermediate holding companies which were subsidiaries of the same

mutual insurance holding company are subject to the same requirements restrictions and

limitations as provided in this section to which the shares of the merging or consolidating former

mutual reorganized insurance companies or intermediate holding companies were subject by this

section prior to the merger or consolidation

Voting shares of the capital stock of subsidiary insurance company or the

intermediate holding company may not be acquired by any affiliated member of the holding

company system except where the affiliated member of the mutual holding company system is

the majority shareholder number of shares equal to percent of the outstanding voting shares

of the capital stock of one corporate member of the Mutual Insurance Holding Company System

selected by the mutual insurance holding company may be issued or sold to directors and officers

as part of plan of compensation and such shares shall not be considered part of the majority
shares to be owned by the mutual insurance company under subsection number of shares

equal to an additional percent of the outstanding voting shares of the capital stock of one

corporate member of the Mutual Insurance Holding Company System selected by the mutual

insurance holding company may be issued or sold to employees which may not include any
officer or director as part of an employee stock dividend or benefit plan and such shares shall

not be considered part of the majority shares to be owned by the mutual insurance company
under subsection Prior to issuance of shares in excess of the authorized percent to either

officers and directors or employees pursuant to this section fairness opinion shall be rendered

by an independent authority acceptable to the office to assure that the long term interests of the

shareholders and policyholders are adequately protected The office shall approve or disapprove
the transaction within 30 days after receipt of the fairness opinion Nothing in this section

prohibits any officer or director from purchasing shares of stock at market value which are not

part of plan of compensation in accordance with the requirements of 628.46 and if such

stock is not regularly traded on national stock exchange the officer or director purchasing the

shares of stock is responsible for establishing its market value

listory.s ch 97-216 1297 ch 2003-261

628.707 Applicability of general corporation statutes.The applicable statutes of this

state relating to the powers and procedures of domestic private corporations formed for profit

shall apply to domestic mutual insurance holding companies except

mutual insurance holding company shall be organized exclusively under this act

and shall be mutual company without capital stock

The articles of incorporation of the mutual insurance holding company and any
amendment to such articles or restatement of such articles shall be subject to the approval of the

office for compliance with the provisions of this act prior to filing with the Department of State

and shall contain the name of the mutual insurance holding company which shall include the

word Mutual

The provisions of chapter 617 shall be deemed to be incorporated into this
part to

govern mutual insurance holding company to the extent that this act and the insurance code are
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silent with respect to the articles of incorporation bylaws organization members directors or

other matters relating to mutual insurance holding company

Nothing in this part shall be construed to require that mutual insurance holding

company be governed by part of chapter 625

In the case of the reorganization of any mutual insurance company organized as

nonprofit corporation under chapter 617 mutual insurance holding company organized under

this part shall be deemed to be nonprofit corporation

History.s ch 97-216 1298 ch 2003-261

628.709 Formation of mutual insurance holding company

domestic mutual insurance company other than mutual insurer that issued

assessable policies as mutual insurer and which held certificate of authority in this state on

July 1997 may pursuant to plan of reorganization reorganize as mutual insurance holding

company system that must consist of mutual insurance holding company and one or more
controlled subsidiaries and which may consist of one or more intermediate stock holding

companies and other subsidiaries The reorganization may be effected by the organization of one

or more companies amendment or restatement of the articles of incorporation and bylaws of one

or more companies transfer of assets and liabilities among two or more companies issuance

acquisition or transfer of capital stock of one or more companies or merger or consolidation of

two or more companies On and after the effective date of plan of reorganization the mutual

insurance holding company shall at all times have the power directly or indirectly to cast at

least majority of the votes for the election of the board of directors of each controlled

subsidiary and any intermediatestock holding company

All of the initial shares of the capital stock of the insurance company which

reorganized as subsidiary insurance company shall be issued either to the mutual insurance

holding company or to an intermediateholding company which is wholly owned by the mutual

insurance holding company This restriction does not preclude the subsequent issuance of

additional shares of stock by the subsidiary insurance company so long as the mutual insurance

holding company at all times owns directly or through one or more intermediate holding

companies majority of the voting shares of the capital stock of the
subsidiary insurance

company The membership interests of the policyholders of the subsidiary insurance company
shall become membership interests in the mutual insurance holding company Policyholders of

the subsidiary insurance company which was formerly the mutual insurer shall be members of

the mutual insurance holding company in accordance with the articles of
incorporation and

bylaws of the mutual insurance holding company At the time of formation policyholders of any
other subsidiary insurance company of the mutual insurance holding company shall not be

members of the mutual insurance holding company unless

They are policyholders of subsidiary which was mutual insurer which merged
with the holding company pursuant to 628.715 or

They arc policyholders of an affiliated stock insurance company provided such

policyholders were members of the mutual insurance company at the time the mutual insurance
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company policies were assumed by the affiliated stock insurance company and the assumption

occurred in connection with the conversion

Subsequent to formation membership shall be governed by 628.727

I-listory.s ch. 97-216 ch 2003-76 27 ch .2004-374

28.71l Plan of reorganization

plan of reorganization shall include the following provisions

description of the structure of the mutual insurance holdIn company system

conistent with the requirements there.fbr set forth inthi.s act

description
of the qualifications for membership in and the rights of members of

the mutual Insurance holding company consistent with the requirements thcretbr set forth in this

act

description ofilie transactions and parties to such transactions that will effect the

reorganization including but not limited to transfer and assumption of policies contracts

ets and liabilities

description of corporate restructuring and other c.or rate tralisactious that will

effect the reorganization includmg but not limited organization of companies amendment or

restatement of articleS of incorporation or bylaws and mergers and .consolklatlons

description of those persons who shall serve as directors and officers of the

mutual insurance holding company its intermediate stock holding companies If any Its

controlled subsidiaries and other subsidiaries as of the effective date of the
reora1uZatron The

initial directory shall be the directors of the mutual insurance company who shall have terms

concurrent with the terms as directors of the reorganized mutual insurance company unless

otherwise specified in the plan

representation that following the reorganization mater$ai terms and

conditions of indenmification or coverage of policyholders of the mutual insurance company
shall remain in fill force and effect under policies transferred to and asstuned by one or more
subsidiaries of the mutual Insurance holding company or retained by mutual insurance

company that has reorganized either as mutual insurance holding company that elects to write

insurance or stock subsidiary

representation that following the reorganizatlon the material terms and
conditions of subordinated surplus notes and other contractual obligations other than those

arising under policies described in paragraph of the mutual insurance company sIiaU subject

to the rights of the mutual insurance company under appiIcable law and to the extent such

obligations are not otherwise satisfied or terminated in accordance with their terms or retained by
mutual insurance holding company or controlled subsidiary ceman in full force effect
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upon the transfer of such obligations to and assumption of such obligations by one or more
subsidiaries of the mutual insurance holding company

plan of reorganizatinn must be adopted by the board of directors of the mutual

insurance company or in the case of the fbrmatlon of any intermediate stock rnsurance holding

company that not concurrent with the formation of the mutual Insurance holding company by
the board of directors ofthe mUtual insurance hongompary

Following the adoption of plan of reorganization and prior to the meeting of the

mutual msutaflce company members to approve the plan the mutual insurance company shall

submit to the office the tbllwin

The plan of reorganization as adopted

The form of notice to be sent to the mutual insurance company members informing
them ftheir right to vOte on the plan of reorganIzation

The form of proxy statement to sent to the mutual insurance company members
informing them of their ngbt to vote by proxy on the plan of reorganization and describing the

plan

The form of proxy to be sent to the mutual insurance company members to solicit

their vote on the plan of reorganization

Iroposed articles .f incorporation merger or solidation restatements of or

amendments to articles of incorporation or bylaws and plans of merger or consolidation with

respect to each entity to be organized reorganized or otherwise subject to such action under the

plan ofreorga.ization

proposed business plan forthe years following the date of the reorganization

An audited financial statement prepared on statutory basis consistent with the

Florida Insurance Code including an actuarial opinion for the most recent calendar year ended
or copy thereof if the statement previously filed with the office

The office may hold .publk hearing to allow publIc comment on the plan of

reorganization Any hearing must be held within 30 days after receipt by the office of

completed plan of reorganization The office may not approve plan of reorganization unless it

finds that it Is tint and equitable to the members of the mutual Insurance company Ninety days
after filing the plan of reorganization shall be deemed approved unless it has previously been

approved or disapproved by the office The office shall Inform the mutual insurer of the specific
reasons for the disapproval of any plan of reorganization

5a plan of reorganization adopted by the board of directors oithe applicant may
be

Amended by the board of directors of the applicant in response to the comments or
recommendations of the office or any other state or federal agency or governmental entity
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before any solicitation of proxies from members of the mutual insurance company to vote on The

plan of reorganizatkn or at any time with the consent of the office except that any material

amendment after the rnrnbers approral shall require the members approval or

Termlnatd by the board of dkectots of the applicant at any time bcfpro members of

the mutual insurance conipany vote on the plan of reorganization and otherwise at any time

with theconsent of the office

The plan of irganlzation is approved upon the affinnative vote of at least

majority of the votes cast by ntembers of the mutual insurance company notwithstanding

quorum or voting action requirements otherwsc applicable to the mutual inSurance company to

the contrary

With in 30 days after members have approved the plan of reorganization the

applicant must file with theofflce the m.nutes of the meeting at which thepian of reorganization

was approved

Historys cli 97-216 1.299 eh 2.003-261

62..713 DMdendsA mutual insurance holding company shalt not be authorized to

pay cfliVidends or make distributions to mutual ins.uran ce holding company members except as

may be expressly approved by the fflce Neither the adoption nor the implementation of plan
of reorganization shall be deemed to give rise to any obligation by or on behalf of mutual

insurance company to make any distribution or payment to any member or policyholder or to

any other perSon Iind or entity of any nature whatsoever in connection with the ownership

control benefits policies purpoae or nature of the mutual lnswance company or otherwise

including but nOt lImited to requirements imposed by the conversion and bulk reinsurance

provisions of sa 628A41 and 628.491

History..s ch 97-216 100 oh 2003-261

628.715 Merger and acquisitions.Subject to applicable requirements of this chapter
mutual insurance holding company may

IXa Merge or ninsuIidare WI acquire the assets of mutual insurance holding

company licensed pursuant to this act or any similar entity organization pursuant to laws of any
other state

Either atone or together With one or more intermediate stock holding companies or

other subsidiaries directly or indirectly acquire the stock of stock insurance company or
mutual insurance company thitt reorganizes undcr this act or the law of its state of organization

Together iwith one or more of its stock insurance company subsidiaries acquire the

assets of insurance company orarnutual insurance cotupany
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Acquire stock insurance company through the merger of such stock insurance

subsidiary with stock insurance company or interim stock insurance company subsidiary of the

mutual insurance holding company

Acquire the stock or assets of any other person to the same extent as would be

permitted for any not-for-profit corporation under chapter 617 or if the mutual insurance holding

company writes insurance mutual insurance company

Jointly with domestic or foreign mutual insurance company which redomesticates

pursuant to 628.520 file an application with the office pursuant to the provisions of this part
to merge the domestic or foreign mutual insurance company policyholders membership interests

into the mutual insurance holding company The reorganizing mutual insurance company may
merge with the mutual insurance holding companys stock subsidiary or continue its corporate
existence as domestic stock insurance company subsidiary The members of the foreign mutual

Insurance company may approve in contemporaneous vote both the redomestication plan and

the agreement for merger and reorganization or

Merge or consolidate with or acquire the assets of domestic or foreign reciprocal

insurance company group self-insurance fund or any other similar entity

reorganization pursuant to this section is subject to the
applicable procedures

prescribed by the laws of this state applying to corporations formed for profit except as

otherwise provided in this subsection

cai The plan and agreement for merger shall be submitted to and approved by

majortty of the members policyholders or subscribers of each domestic mutual insurance

holding company mutual insurance company stock insurance company or domestic or foreign

reciprocal insurance company involved in the merger who vote either in person or by proxy
thereon at meetings called for the purposes pursuant to such reasonable notice and procedure as

has been approved by the office

No such merger shall be effectuated unless in advance thereof the plan and

agreement therefor have been filed with the office and approved by it after public hearing
which shall be held within 90 days after receipt by the office of such plan and agreement The
office may retain outside consultants to evaluate the merger The domestic mutual insurance

holding company shall pay reasonable costs associated with retaining such consultants Such

payments shall be made directly to the consultant The office shaU give such approval unless it

finds such plan or agreement

Is inequitable to the policyholders of any domestic insurer involved in the merger or

the members of any domestic mutual insurance holding company involved in the merger or

Would substantially reduce the security of and service to be rendered to

policyholders of domestic insurer in this state

All of the initial shares of the
capital stock of the reorganized subsidiary insurance

company shall be issued either to the mutual insurance holding company or to an intermediate

holding company which is wholly owned by the mutual insurance holding company The
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membership interests of the policyholders of the reorganized insurance company shall become

membership interests in the mutual insurance holding company Policyholders of the reorganized

insurance company shall be members of the mutual insurance holding company in accordance

with the articles of incorporation and bylaws of the mutual insurance holding company The
mutual insurance holding company shall at all times own majority of the voting shares of the

capital stock of the reorganized subsidiary insurance company

For property and casualty insurers the rights of the members of the merging entities

under 628.729 for period of years after the merger shall be the proportionate share of the

total surplus of the merging entities as determined by the percentage of the surplus contributed

by each of the merging entities to the total surplus of the surviving entity on the date of the

merger

l-Iistory.s ch 97-216 ch 2000-273 1301 ch 2003-261

628.717 Filing of articles of incorporation

No mutual insurance holding company shall be formed unless its articles of

incorporation are approved by the office prior to filing the same with and approval by the

Department of State as provided by law

The office shall promptly examine the articles of incorporation and if it finds that

the articles of incorporation comply with law the office shall endorse its approval upon each of

the originals place one on file in its office and return the remaining sets to the incorporators

The incorporators shall promptly file such endorsed articles of incorporation with the

Department of State The articles of incorporation shall be effective when filed with and

approved by the Department of State

History.s ch 97-216 1302 ch 2003-261

628.719 Amendment of articles of incorporation

domestic mutual insurance holding company may amend its articles of

incorporation by vote of majority of those members present or represented by proxy at lawful

meeting of its members if the notice given members included due notice of the proposal to

amend

2a Upon adoption of an amendment the mutual insurance holding company shall

make under its corporate seal certificate thereof setting forth the amendment and the date and

manner of the adoption thereof which certificate shall be executed by the mutual insurance

holding companys president or vice president and secretary or assistant secretary and

acknowledged before an officer authorized to take acknowledgments The mutual insurance

holding company shall deliver the originals of the certificate to the office

The office shall promptly examine the certificate of amendment and if the office

finds that the certificate and the amendment comply with law the office shall endorse its

approval upon each of the originals place one on file in its office and return the remaining sets

to the mutual insurance holding company The mutual insurance holding company shall
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promptly tile such endorsed certificates of amendment with the Department of State The
amendment shall be effective when filed with and approved by the Department of State

1-Iistory.-----s ch 97-216 1303 ch 2003-261

628.721 Bylaws

The initial board of directors of mutual insurance holding company shall adopt

original bylaws subject to the approval of the companys members at the next succeeding

meeting

The bylaws shall provide

That each member is entitled to one vote upon each matter coming to vote at

meetings of members or to more votes in accordance with reasonable classification of

members as set forth in the bylaws and based upon the amount of insurance in force with the

mutual insurance holding companys subsidiaries or upon the amount of the premiums paid to

the mutual insurance holding companys subsidiaries by such member or upon other reasonable

factors If persons membership is based upon that person holding an insurance policy from

life insurer the right to vote may be limited to those members whose policies are other than term

and group policies and have been in effect for more than year member has the right to vote

in person or by her or his written proxy No such proxy shall be made irrevocable or tbr longer
than reasonable period of time

For the election of directors by the members and the number qualifications terms

of office and powers of the directors

The time notice quorum and conduct of annual and special meetings of members
and voting thereat The bylaws may provide that the annual meeting shall be held at place date

and time to be set forth in the policy and without giving other notice of such meeting

The number designation election terms and powers and duties of the rcspcctive

corporate officers

For deposit custody and disbursement of and accounting for corporate funds

That quorum at all annual and special meetings of members will consist of all

members present and voting in person or by proxy after due notice of such meeting

For any other reasonable provisions customary necessary or convenient for the

management or regulation of the companys corporate affairs not inconsistent with law

The mutual insurance holding company shall file within 30 days with the office

copy certified by the mutual insurance holding companys secretary of its bylaws and of every
modification thereof or addition thereto The office shall promptly disapprove any bylaw

provision deemed by it to be unlawful unreasonable inadequate unfair or detrimental to the

proper interests or protection of the mutual insurance holding companys members or any class
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thereof The insurer shall not after receiving written notice of such disapproval and during the

existence thereof effectuate any bylaw provision disapproved.

Histry.s ch 97-216 43 oh. 99-3 44 cii 99-7 1304 oh 2003-261

628.723 Directors

The affairs of every mutual insurance holding company shall be managed by not

less than five directors

Directors must be elected by the members of the mutual insurance holding company
at the annual meeting of members Directors may be elected for terms of not more than years

each and until their successors are elected and have quabtied and ifto be elected for terms of

more than year the mutual insurance holding companys bylaws shall provide fOr staggered-

terms system under winch the terms of ptoporrnate part of the members of the board of

directors will expire on the date of each aualmeetingofmembera.

majority of the directors must be citizens of The United States

so provided in mutual insurance holding coinj nys bylaws director of such

mutual insurance holding company must be policyholder thereof

In discharging his or her duties director may consider such factors as the directors

deem relevant including but not limited to the long-term prospects and interests of the

corporation and its shareholders the social economic legal or othereffects of any aOton on the

employees suppliers or policyholders of the corporation 1t subsidiaries the communities and

society in which the corporation or its subsidiaries operate and the economy of the state and the

nation The director may also consider the shott-term and tong-term interests of the insurer

including but not limited to benefi1 that may accrue to the insured from the Insutets long-term

plans the possibility that such interests utay be best served by the continued independence of the

insurer the resources intent and past present and potential conduct of any person seeking to

aeuire control of the insurer and any other relevant tctors

1-listory.---s oh 97-216 s.3 oh 200L1-273

628 725 Notice of change of director or officer mutual insurance holding company
shall give the office written notice of any change of personnel among the directors or principal

officers of the mutual insurance holding company withtn 45 days after such change The written

notice shall include all Infotmation necessary to allow the office to determine that the mutual

insurance holding companys subsidiary stock insurers will be in compliance with 624 4O4
and at minimum shall contain lnfirmatlon similar to the Information required by
62t05l2b and for directors of inSurance companIes

History.s oh 97-216 1305 oh 200-26l

628.127 Members1iip

A-Il



.1 Membership in mutual insurance holding company fl determined in

accordance with the mutual insurance holding companys articles of incorporation and bylaws

and shall be based upon each member holding policy of insurance with subsidiary insurance

company or health maintenance contract with subsidiary health maintenance orgamzation

Group oertIfiateholders may also be members of the mutual insurance hbtdtng company if

specified in the bdaw

Any per on public or private corporation board association firm estate trustee or

fiduciary may be member of amuttial Insurance holding company However1 the state or any

county or mimIeipa1it may not participate as member in the profits any mutual insurance

holding company

No member of mutual insurance holding company may transfer membership or

any right arising therefrom

member of mutual insurance holding company is nqt as such personally liable

for the acts debts liabilities or obligations of the company and may not be assessed by the

directors ofsui company

mcmship Interest in mutual insurance holding company shall not constitute

security as defined bys 5i702j

History.s cli 97-216 ch 2003-76

628.729 Members share of assets on voluntary thssoiution

Upon any voluntary 4isolut3on of domestic mutual insurance holding company
its assets remalnmg after discharge of its indebtediess if any and expenses of administration

shall be distubuted to xlsting persons Who were its members at any titue within the 3-year

period preceding the date such liquidation was authorized or ordered or date of last termmation

of the insurers certificate of authority whichevr date is earlier except if the office has reason

to believe that those in charge of the management of the mutual Insurance holding company have

caused or encouraged the reduction of the number of members of the insurer in anticipation of

liquidation and for the purpose of reducing thereby the number of persons who may be entitled to

share in distribution of the insurers assets the office may enlarge the 3-year qualification period

by such additional time as the office may deem to be reasonable

The.distributhe share of each such member shall be determined

For domestic mutual insurance holding companies owning solely life and health

insurance subsidiaries by fbrmuia based upon such reasonable classifications of members as

the department may approve

or.al other domestic insurance liolding vompanies based upon the ratio that the

total amount of paid premiums paid by such member for policies of inswance during the 3-year

period or part of such period specified in subsection during whic1 ucb recipient was
member bears to the total amount of paid premiums paid by alt members entitled to receive

distiibutive share as result of such dissolution during such entire -year petiod and upon such
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reasonable classifications of members as the department may approve unless the domestic

mutual insurance holding company submits another fair formula that is approved by the

department

1-listory.s ch 97-216 ch 2000-273 ch 2003-76 1306 ch 2003-261

628.730 Merger with intermediateholding company

mutual insurance holding company may pursuant to plan and agreement of

merger approved by the office in accordance with 628.7152b merge into its intemiediate

hoding company The surviving intermediate holding company shall assume all of the assets and

liabilities of the mutual insurance holding company and all of the stock of the intermediate

holding company owned by the mutual insurance holding company immediately prior to the

merger shall be distributed to existing persons who were members of the mutual insurance

holding company at any time within the 3-year period preceding the date of such merger

The distributive share of each such member shall be determined

For domestic mutual insurance holding companies owning solely life and health

insurance subsidiaries by formula based upon such reasonable classifications of members as

the office may approve

For all other domestic insurance holding companies based upon the ratio that the

total amount of paid premiums paid by such member for policies of insurance during the 3-year

period or part of such period preceding the date of such merger during which such recipient was
member bears to the total amount of paid premiums paid by all members entitled to receive

distributive share as result of such merger during such entire 3-year period and upon such

reasonable classifications of members as the department may approve unless the domestic

mutual insurance holding company submits another fair formula that is approved by the

department

For purposes of creating public market for the shares of the intermediate holding

company the mutual insurance holding company may immediately prior to the merger sell or

cause the intermediate holding company to sell to the public up to 25 percent of its capital stock

representing no more than 25 percent of the voting stock of the intermediate holding company

The office shall hold public hearing to allow public comment on the plan and

agreement of merger The hearing must be held within 90 days after receipt of the office of the

proposed plan and agreement of merger

The plan and agreement of merger shall be submitted to the members of the mutual

holding company for their approval and shall take effect only if approved by majority of the

members of the mutual insurance holding company who vote either in person or by proxy on

such merger at meeting called for the purpose of voting on such merger pursuant to reasonable

notice and procedures as approved by the office

History.s ch 2000-273 oh 2003-76 1307 oh 2003-261
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628.731 Application of holding company statutes and regulations.Each reorganized

subsidiary insurance company shall be subject to the applicable laws and rules of this state

relating to insurance holding company systems mutual insurance holding company shall not

be subject to provisions of this chapter or rules adopted thereunder with respect to the writing of

insurance or required capital or surplus mutual insurance holding company system shall be

considered an insurance holding company system but shall not require separate approval under

this chapter for an acquisition of controlling stock ownership interest assets or control or for

merger or consolidation share exchange organization or reorganization of insurance companies

or other transaction with respect to any action approved pursuant to the provisions of this part

History.s ch 97-216

628.733 Converting mutual insurance holding company

mutual insurance holding company may become stock holding company under

such plan and procedure as may be approved by the office

The office shall not approve any such plan and procedure unless

lhe plan and procedure is subject to approval by vote of not less than majority of

the companys current members voting thereon in person by proxy or by mail at meeting of

members called for the purpose pursuant to such reasonable notice and procedure as may be

approved by the office

The corporate equity of each member is determinable

For domestic mutual insurance holding companies owning solely life and health

insurance subsidiaries under fair formula approved by the office which equity shall be based

upon not more than the companys net assets

For all other domestic insurance holding companies based upon the ratio that the

total amount of paid premiums paid by such member for policies of insurance during the 3-year

period or part of such period specified in paragraph during which such recipient was

member bears to the total amount of premiums paid by all members entitled to receive equity as

result of such conversion during such entire 3-year period and upon such reasonable

classifications of members as the department may approve unless the domestic mutual insurance

holding company submits another fair formula that is approved by the department Such equity

shall be based upon not more than the companys net assets

The persons entitled to participate in the distribution of stock shall include all

current members and all existing persons who had been members within years prior to the date

such plan was submitted to the office

The plan calls for the distribution to each person as specified in paragraph of

capital stock or other property of the stock holding company using each peraons equity as

determined under paragraph

A-14



The plan gives to each member as specified in paragraph preemptive right to

acquire his or her proportionatepart of all of the proposed capital stock of the new stock holding

company within designated reasonable period and to apply upon the purchase thereof the

amount of his equity as determined under paragraph

Shares are so offered to policyholders at price not greater than to be thereafter

offered to others

The plan provides for payment of cash to each member not electing to apply his or

her equity towards the purchase price of stock to which he or she is preemptively entitled The

amount so paid shaH be not less than 50 percent of the amount of his or her equity not so used for

the purchase of stock Such cash payment together with stock so purchased if any shall

constitute full payment and discharge of the members corporate equity in such mutual insurance

holding company

History.s ch 97-216 ch 2003-76 1308 ch 2003-261
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