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SECURITIES AND EXCHANGE COMMISSION

WASHINGTON D.C 20549
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Washington DC 20549

Elizabeth Ising _____________
Gibson Dunn Crutcher

shareholderproposalstalaibsondunn.corn
-__________

Re DeVry Inc

Incoming letter dated July 172013

Dear Ms Ising

This is in response to your letter dated July 172013 concerning the shareholder

proposal submitted to DeVry by the New York City Employees Retirement System the

New York City Fire Department Pension Fund the New York City Teachei Retirement

System the New York City Police Pension Fund and the New York City Board of Education

Retirement System We also have received letter on the proponents behalf dated

August 152013 Copies of all of the correspondence on which this response is based

will be made available on our website at httpJ/www.sec.aov/divisions/corpfirilcf

For your reference brief discussion of the Divisions informal

procedures regarding shareholder proposals is also available at the same website address

Sincerely

Jonathan Ingram

Acting Chief Counsel
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cc Shauna-Kay Gooden

City of New York

Office of the Comptroller

sgoodencomptroller.nyc.gov
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September 2013

Response of the Office of Chief Counsel

Division of Corporation Finance

Re DeVry Inc

Incoming letter dated July 172013

The proposal requests that the board of directors report on the expected ability of

students at company-owned institutions toy their student loans and provide information

specified in the proposal

There appears to be some basis for your view that DeVry may exclude the

proposal under rule 14a-8i7 as relating to DeVrys ordinary business operations In

our view the proposal focuses primarily on information the company should provide

regarding the quality of its educational services Proposals that concern product quality

are generally excludable under rule 14a-8i7 Accordingly we will not recommend

enforcement action to the Commission if DeVry omits the proposal from its proxy

materials in reliance on rule 14a-8i7

Sincerely

Mark Vilardo

Special Counsel



DIVISION OF CORPORATION flNANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to

matters arising under Rule 14a-8 t17 CFR 240 14a8 as with other matters under the proxy

rules is to aid those who must comply with the rule by offering informal advice and suggestions

and to determine initially whether or not it may be appropriate in particular matter to

recommend enforcement action to the Commission In connection with aiiareholder proposal

under R.ule.14a-8 the Divisions.staff considers the information furnishedto itby the Company

in support of its inte ticn to exclude the proposals from the Companys proxy materials as wcIl

as any information furnished by the proponent or the prnponentsrŁpresentativØ

Althugh Rule 14a-8k does not require anr communications from shareholders to the

Commissions staff the staff will always consider information concerning alleged violations of

the statutes administered by the.Commission including argument as to whether or notactivities

proposed to betaken would be violative of the statute ornile involved The receipt by the staff

of such information however should not be construed as changing the staffs informal

procedures and proxy review into formal or adversary procedure

It is important to note that the staffs and Commissions no-action responses to

Rule 14a-8j submissions reflect only informal views The determinationsreached in these no-

action ktters do not and cannot adjudicate the merits of companys position with respect to the

proposal Only court such as U.S District Court can decide whethera company is obligated

to include shareholdcr.proposals in its proxy materials Accàrdingly discretionary

determination not to recommend or take Commission enforcement action does not preclude

proponent or any shareholder of company frompursuing any rights he or shc may have against

the company in court should the management omit the proposal from the companys proxy

material
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August 15 2013

BY EMAIL

Securities and Exchange Commission

Division of Corporation Finance

Office of the Chief Counsel

100 Street N.E

Washington D.C 20549

Re DeVry Inc

Shareholder Proposal of the New York Cliv Pension Funds

Ladies and Gentlemen

write on behalf of the New York City Pension Funds the Funds in response to

the July 172013 letter the Company Letter submitted by Gibson Dunn Crutcher

LLP outside counsel for DeVry Inc the Company The Company Letter notifies the

Staff of the Division of Corporation Finance the Staff of the Companys intention to

omit the above-referenced shareholder proposal the Proposal from the Companys

2013 proxy materials and seeks assurance that the Staff will not recommend enforcement

action to the Commission ifthe Company omits the Proposal from the proxy materials

The Company contends that it may exclude the Proposal from the proxy materials

because the Proposal deals with matter relating to the Companys ordinary business

operations However the Company cannot avail itself of the Rule 14a-8iX7 exclusion

as the Proposal solely requests two items of statistical data on graduates of the

Companys schools matter which does not improperly implicate the Companys

ordinary business operations Consequently the Funds respectfully request that the

Commission deny the Companys request for no-action relief



The Proposal

The Proposal asks that the Company annually prepare report to shareholders concerning the

ability of graduates at Company-owned institutions to repay their student loans The

Resolved clause of the Proposal states

Resolved Shareholders request that the Board of Directors annually report to

shareholders on the expected ability of students at Company-owned institutions to

repay their student loans At minimum the report should include the following

for each educational program leading to degree or to gainful employment in

recognized occupation

loan repayment rate showing the percentage of graduates and non

completers original federal student loan balances actively being repaid

debt-to-income ratio showing the ratio of annual payments on student loans

from all available sources to annual earnings for typical graduate based on

actual loan balances and earnings data to the extent feasible

description of the data sources definitions e.g cohorts and cohort periods

and methodologies used to calculate the quantitative indicators

The Board may include only loans incurred to attend Company-owned

institutiOns and may exclude programs with too few students to generate reliable

indicators The report should omit confidential information and be prepared at

reasonable cost by December 31 2013

II Discussion

The Proposal calls for the company to report on graduates Joan repayment rate and debt-to-

income ratio As explained in the Proposal college operators including the

Company have lost substantial shareholder value in recent years amid scrutiny of the quality of

the education they provide the extensive federal subsidies they receive equal to 79.2% of their

revenues in 2010 according to U.S Senate report the marketing tactics they use and the

succesS of their graduates in fmding good job Contrary to the Companys contention the

Proposal is outside the scope of the Companys ordinary business operations and cannot be

excluded under Rule 14a-8i7

The Proposal falls outside the SCODC of an ordinary business operation

It is well established that proposal may only be omitted from companys proxy

materials pursuant to Rule 14a-8i7 if the proposal deals with matter relating to the

companys ordinary business operations Securities Exchange Act of 1934 Release No 34-

40018 May 21 1998 The Division of Corporate Finance has explained that the policy

underlying the ordinary business exclusion rests on two central considerations Id The policy

considerations governing the exclusion look at whether the proposal calls for tasks.. so

21



fundamental to managements ability to run company on day-to-day basis that they could not

as practical matter be subject to direct shareholder oversight and whether the proposal

seeks to micro-manage the company by probing too deeply into matters of complex nature

upon which shareholders as group would not be in position to make an informed judgment
Id Neither of those considerations is present here

The Company cannot satisr the burden imposed by Rule 14a-8i7 In Career

Education Corp avail Mar 18 2013 the Staff examined an identical proposal and

substantially similararguments to those that the Company advances The proposal requested that

Career Education -- like DeVry for-profit education service provider report.on its graduates

loan repayment rate and debt-to-income ratio The Staff concluded that no grounds existed for

Career Education to exclude the proposal under Rule 14a-8i7 Here DeVry essentially

repeats and rearranges Career Educations argument that reporting on graduates loan repayment

rate and debt-to-income ratio falls within ordinary business However DeVry cannot transform

what the Staff has advised is not ordinary business reporting on loan repayment rate and debt-

to-income ratio into ordinary business

Here as in Career Education Corp the subject matter of the Proposal does not implicate

any task that is fundamental to managements ability to run company on day-to-daybasis.

Securities Exchange Act of 1934 Release No 34-40018 May 21 1998 The Proposal

merely requests two items of statistical data about the finances of the Companys graduates The

Company makes an inventive albeit unsuccessful attempt to argue that the Proposal impacts

DeVrys ordinary business operation by implicating decisions regarding its customer relations

and product quality However the Proposals request for two items of data about its graduates

does not call for or implicate fundamental management task such as management of the

workforce. the hiring promotion and termination of employees decisions on production

quality and quantity and the retention of suppliers Id Indeed the Proposal asks for data

solely about graduates persons who are not part of the Companys workforce or management

and have no current business or other relationship with the Company

The Company contends that the Proposal ought to be excluded pursuant to Rule 14a-

8iX7 because Proposal requests the disclosure of information that the Proponents

believe will allow the public to evaluate the quality of DeVrys.. educational programs..

and it seeks to assess whether students are receiving the quality education for which they

signed up Company Letter at In support of this contention the Company cites to The

Coca-Cola Co avail Feb 17 2010 for the proposition that proposal pertaining to acompanys

decisions on product quality and customer relations practices are excludable under Rule 14a-

8i7 1d In Coca-Cola the proposal requested that the company publish report that

include but not limited to the options of providing additional information to consumers or

further modifing the production delivery or sale of bottled water products so as to minimize

environmental and energy impacts The Coca-Cola proposal requested information that was

central to the detailed planning of the companys day-to-day business operations and so may

have been fundamental to managements ability to run company on day-to-day basis...

Securities Exchange Act of 1934 Release No 34-40018 May 21 1998

Here incontrast the disclosure of loan repayment rate and debt-to-income ratio has little



or no bearing on operational issues or other ordinary business concerns Contrary to DeVrys

argument the disclosure would not remotely impede DeVrys goal ofempower students to

achieve their educational and career goals or hinder DeVry from provid students with

quality education including the tools necessary to earn an income upon graduation that will

enable them to succeed financially Company Letter at Despite DeVrys contention

regarding product quality and customer relations the Proposal does not instruct or wrongly

impose upon DeVry on either of those matters nor attempt to assess the product quality of

education service providers

The Company further contends that the Proposal is excludable under Rule 14a-8i7
because it relates to DeVrys pricing decisions and attempts to micromanage the Company The

Companyhas misread the request As explained above the Proposal merely calls for graduates

loan repayment rate and debt-to-income ratio measures reported post-graduation As noted

above graduates arc not part of the Companys workiorce or management and have no current

business or other relationship with the Company Moreover the tuition DeVry charges at its

various institutions surely depend upon host of factors unrelated to the Proposals request The

Proposal does not ask the Company to change or even report on the tuition it charges Likewise

the Proposal does not probe into matters of complex nature upon which shareholders as

group would not be in position to make an informed judgment Securities Exchange Act of

1934 Release No 34-40018 May 21 1998 and therefore does not zmcromanage the Company

As mentioned above in Career Education Corp the Staff evaluated an identical

proposal to the Proposal at issue and explained that the Rule 14a-8i7 exclusion did not apply

Similarly in Spectra Energy Corp avail Feb 21 2013 Spectra sought exclusion of proposal

on the basis that request to publish report on how the company is measuring mitigating and

disclosing methane emissions micromanages the company The Staff refused to permit

exclusion of the proposal and explained that the proposal focuses primarily on the

environmental impacts of Spectra Energys operations and does not seek to micromanage the

company to such degree that exclusion of the proposal would be appropriate Also in ATT
inc avail Feb 2013 ATT argued that proposal that requested report on options for

ATT to reduce occupational and community health hazards was an attempts to micromanage

the company and sought exclusion of the proposal In refusing to permit exclusion of the report

the Staff explained that the proposal focuses primarily on the environmental and public health

impacts of ATTs operations and does not seek to micromanage the company to such degree

that exclusion of the proposal would be appropriate As in the cases above the Proposal makes

narrow targeted data request and in no way attempts to micrornanage the Company

The Company has failed to demonstrate that the Proposal should be excluded under Rule

14a-8i7 Accordingly the Staff should reject the Companys request for relief

The Proposal raises significant social policy issues concerning education

Moreover because the Proposal in seeking data on the expected ability of

graduates at Company-owned institutions to repay their student loans relates to

significant social policy issue Rule 14a-8çi7 cannot be used to exclude it The

Ii



Division of Corporate Finance has stated that ordinary business cannot be used as

rationale to exclude proposals that relate to matters of substantial public interest The

July 122002 Staff Legal Bulletin 14A which specified that Staff would no longer issue

no-action letters for the exclusion of shareholder proposals relating to executive

compensation advised

The fact that proposal relates to ordinary business matters does not

conclusively establish that company may exclude the proposal from its

proxy materials As the Commission stated in Exchange Act Release No
40013 proposals that relate to ordinary business matters but that focus on

sufficiently significant social policy issues. would not be considered

to be excludable because the proposals would transcend the day-to-day

business matters See Amendments to Rules on Shareholder Proposals

Exchange Act Release No 40018 May 21 1998

Footnotes omitted

The Bulletin then reviewed the SECs historical position ofnot permitting exclusion

on ordinary business grounds of proposals relating to significant policy issues

The Commission has previously taken the position that proposals relating

to ordinary business matters but focusing on sufficiently significant

social policy issues generally would not be considered to be

excludable because the proposals would transcend the day-to-day

business matters and raise policy issues so significant that it would be

appropriate for shareholder vote The Division has noted many times

that the presence of widespread public debate regarding an issue is among
the factors to be considered in determining whether proposals concerning

that issue transcend the day-to-day business matters

Id

In recent years the Staff has declined to pennit companies to use.Rule 14a-8i7 to

exclude proposals relating to serious policy matters The matter of loan repayment and debt-to-

income ratios is matter of serious social policy and the centerpiece of ongoing and increasing

public discussions In the last two years the U.S Senate Committee on Health Education

Labor and Pension held six hearings on for-profit educational institutions The hearings revealed

concerns that the industry was beleaguered with

disproportionately high student debt and default rates deceptive

recruitment practices misleading claims of program credentials and high

levels of federal subsidy through student financial aid as well as 01 Bill

veterans tuition assistance

National Conference of State Legislator http//www.ncsl.orWissues

research/educ/for-prpfit-colleges-and-universities.aspx

SI



After investigating the practices of for-profit education companies for over year
Senator Tom Harkin Chairman of the U.S Senate Committee on Health Education Labor and

Pension explained that

My committees investigation over the past year has revealed an industry

dominated by the very same Wall Street companies and equity investors

who brought about the subprime mortgage crisis These investors are

focused on rapid growth and quick profits In relatively short order for

profit colleges and universities have succeeded in enrolling 10 percent of

the students and claiming fully 25 percent of the Federal financial aid

budget including $7 billion year in Pell grants Many of these

companies generate big profits and there is big problem
http//www.gpo.gov/fdsys/pkg/CREC-201 1-05-1 9/pdt7CR.EC-201 1-05-19-

pt1-PS3l53.pdf May 192011 Emphasis added

Prompted by similarconcerns the Department of Education in 2011 established the

Gainful Employment Regulations to require institutions to disclose loan repayment rates and

debt-to-income ratios among other information The regulation based an institutions eligibility

to receive federal aid on students loan repayment rates and debt-to-income ratio To receive

federal aid the regulation required that an institution demonstrate that its graduates meet one of

the following three bench marks

loan repayment rate of 35 percent

debt-to-total income ratio less than 12 percent and

debt-to-discretionary income less than 30 percent U.S Dept of Educ Gainful

Employment Operations Manual

http//www.ifap.ed.gov/GainfIilEmDlovmentOperationsManual/attachments/GainfulEmvlovment

OperationsManua1MasterFile.df last visited Aug 142013

The Rule published in the Federal Registry explains that while for-profit institutions offer

many quality programs these programs leave large nwnbers of students with unaffordable debts

and poor employment pEospects Program Integrity Gainful Employment-Debt Measures

https//www.federalregister.ov/articles/201 1/06/13/2011-1 3905/program-integrity-gainful-

ernilovment-debt-measuresh-7 And although federal judge struck down one of the

measures the ruling affirmed the Department of Educations authority to use gainful

employment to determine programs eligibility for federal aid The memorandum opinion also

notes that in implementingthe gainful employment measures the Department Education

has set out to address serious policy problem... Ass ofPrivale Coil and Univ Arne

Duncan No 11-1314 RC Mem Op at 38 June 302012 Emphasis added

Government Accountability Office report GAO summarized one of the major

policy problems that may result from the practices of some for-profit education companies The

GAO report explains

in the repayment period students who attended for-profit colleges

61



were more likely to default on federal student loans than were students

from other colleges When students do not make payments on their

federal loans and the loans are in default the federal government and

taxpayers assume nearly all the risk and arc left with the costs For

example in the Direct Loan program the federal government and

taxpayers pick up 100 percent of the unpaid principal on defaulted loans

In addition students who default are also at risk of facing number of

personal and financial burdens For example defaulted loans will appear

on the students credit record which may make it more difficult to obtain

an auto loan mortgage or credit card FOR-PROFIT COLLEGES
Undercover Testing Finds Colleges Encouraged Fraud and Engaged in

Deeptive and Questionable Marketing Practices Aug 2010
htt.p//www.harkin.senategov/documents/pdfYd 0948t.pdf

As suggested by the GAO report student defaults have far-reaching consequences that raise

significant social policy issues

Like the federal government states have also taken keen interest in this serious policy

problem On February 42013 the Boston Globe published an article on Attorney General

Martha Coakley investigation into the recruiting and lending practices at for-profit colleges The

Attorney General describes the recruiting and lending practices at for-profit institutions as real

problem htto//www.bostonalobe.com/businessl20l 3/02/04/attornevieneral-martha-coakley-

investigating-more-than-for-profit-schools

massachusetts/z5D69l25dv92EgDjJLwhHO/story.html

The Company should not be permitted to hide behind the cloak of the ordinary business

exclusion given that the subject of the Proposal raises significant social policy issues as to the

considerable adverse impact on persons who attend for-profit training schools Such result

would be in accord with the Staffs position that significant social policy concerns can include

possible adverse social or other impacts ofa Companys actions includingadverse impacts on

individuals even though company business issues are also implicated See e.g The Gap inc

March 142012 Staff in declining to issue no-action advice under Rule 14a-8i7 as to

proposal for an end to trade partnerships with Sri Lanka unless its govermnent ceased human

rights violations stated that the proposal focuses on the significant social policy issue of human

rights and did not seek to micromanage

In sum as noted in the previous section the Proposal does not seek data relating to

DeVrys business operations However even ifit did the Proposal addresses significant social

policy concern The Companys request for permission to omit the proposal under Rule 14a-

8i7 should therefore be denied

7IJ iC



Condusion

For the reasons set forth above the Funds respectfully request that the Companys

request for no-action relief be denied

Thank you for your consideration

Sincerely

Sb -Kay Gooden

Enclosure

Cc Elizabeth Ising

Gibson Dunn Crutcher LLP

1050 Connecticut Avenue N.W
Washington DC 20036-53 06

8.1
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VIA E-MAIL

Office of Chief Counsel

Division of Corporation Finance

Secunties and Exchange Commission

100 Street NE

Washington DC 20549

Re De Vryinc

Shareholder Proposal of the New York City Employeec Retirement Sysem the New

York City Fire Department Pension Fund the New York City Teacherc Retirement

System the New York City Police Petition Fund and the New York City Board of

Education Retirement System

Securities Echange Act ofl934Ruie 14a-8

Ladies and Gentlemen

This letter is to inform you that our client DeVry Inc DeVry intends to omit from its

proxy statement and form of proxy for its 2013 Annual Meeting of Shareholders

collectively the 2013 Proxy Materials shareholder proposal the Proposal and

statements in support thereof received from the New York City Employees Retirement

System the New York City Fire Department Pension Fund the New York City Teachers

Retirement System the New York City Police Pension Fund and the New York City Board

of Education Retirement System collectively the Proponents

Pursuant to RuLe 4a-8j we have

filed this letter with the Securities and Exchange Commission the

Commission no later than eighty 80 calendar days before DeVry intends to

file its definitive 2013 Proxy Materials with the Commission and

concurrently sent copies of this correspondence to the Proponents

Rule 14a-8k and Staff Legal Bulletin No 141 Nov 2008 SLB 14D provide that

shareholder proponents are required to send companies copy of any correspondence that

the proponents elect to submit to the Commission or the staff of the Division of Corporation

Finance the Staff Accordingly we are taking this opportunity to inform the Proponents

that if the Proponents elect to submit additional correspondence to the Commission or the

Staff with respect to th Proposal copy of that correspondence should be furnished

concurrently to the undersigned on behalf of DeVry pursuant to Rule 14a-8k and SLB 141

i1th 8rusls Otur City Dauas Donaar Hong Kon LOndon as ngels Munuh

Nw YLwl Oat Cnuoty Palo Afto Parts an ranro Sao PaIo Stn apor Wasb



GIiBSON DUNN

Office of Chief Counsel

Division of Corporation Finance

July 17 2013

Page

TRE PROPOSAL

The Proposal states

$harcholders request that the Board of Directors annually report to

shareholders on the expected ability of students at Company-owned

institutions to repay their student loans At minimum the report should

include the following for each educational program leading to degree or to

gainful employment in recognized occupation

loan repayment rate showing the percentage of graduates and non

completers ongmal federal student loan balances actively being

repaid

debt-to-income ratio showing the ratio of annual payments on

student loans from all available sources to annual earnings for

typical graduate based on actual loan balances and earnings data to

the extent feasible

description of the data sources definitions ohorts and cohort

periods and methodologies used to calculate the quantitative

indicators

The Board may include only loans incurred to attend Company-owned

institutions and may exclude programs with too few students to generate

reliable indicators The report should omit confidential information and be

prepared at reasonable cost by Deceiiii 31 2013

copy of the Proposal as well as related correspondence from the Proponents is attached to

this letter as Exhibit

DeVryis global provider ofeducatirnal services and the parent organization of Advanced

Academics American University of the Caribbean School of Medicine Becker Professional

Education Carrington College Carrmgton College California Chamberlain College of

Nursmg DeVry Brasil DeVzy University Ross University School of Mediune and Ross

University School of Veterinary Medicine To implement the Proposal DeVry potentially

would need to provide the requested information with respect to each program offered by

each of its educational institutions except for Becker Professional Education provider of

exam preparation courses and Advanced Academics an online provider of high school

courses offered through schools neither of which offers education leading to degrees



GIBSON DUNN

Office of Chief Counsel

Division of Corporation Finance

July 17 2013

Page

BASIS FOR EXCLUSION

We hereby respectfully request that the Staff concur in our view that the Proposal may

properly be excluded from the 2013 Proxy Materials pursuant to Rule l4a-8i7 because the

Proposal deals with matters relating to DeVrys ordinary business operations

ANALYSIS

The Proposal May Be Excluded Under Rule 14a-8ff7 Because The Proposal Deals

With Matters Relating To DeVrys Ordinary Business Operations

We believe that DeVry may exclude the Proposal pursuant to Rule 14a-8i7 because it

deals with matters relating to DeVrys ordinary business operationsin particular it deals

with DeVrys customer student relations product quality and pricing decisions and it seeks

to micro-manage DeVry

Rule 14a-8i7 permits DeVry to omit from its proxy materials shareholder proposal that

relates to its ordinary business operations According to the Commissions release

accompanying the 1998 amendments to Rule 14a-8 the term ordinary business refers to

matters that are not necessarily ordinary in the common meaning of the word but instead

the term is rooted in the corporate law concept providing management with flexibility in

directing certain core matters involving the companys business and operations Exchange

Act Release No 40018 May 21 1998 the 1998 Release In the 1998 Release the

Commission stated that the underlying policy of the ordinary business exclusion is lo

confine the resolution of ordinary business problems to management and the board of

directors since it is impracticable for shareholders to decide how to solve such problems at

an annual shareholders meeting and identified two central considerations that underlie this

policy The first was that tasks are so fundamental to managements ability to run

company on day-to-day basis that they could not as practical matter be subject to

direct shareholder oversight The second consideration related to the degree to which the

proposal seeks to micro-manage the company by probing too deeply into matters of

complex nature upon which shareholders as group would not be in position to make an

informed judgment Id citing Exchange Act Release No 12999 Nov 22 1976

shareholder proposal being framed in the form of request for report does not change the

nature of the proposal The Commission has stated that proposal requesting the

dissemination of report may be excludable under Rule l4a-8i7 if the subject matter of

the report is within the ordinary business of the issuer See Exchange Act Release No 20091

Aug 16 1983 In addition the Staff has indicated that the subject matter of the

additional disclosure sought in particular proposal involves matter of ordinary



GIBSON DUNN

Office of Chief Counsel

Division of Corporation Finance

July 17 2013

Page

business it may be excluded under rule l4a-8i7 Johnson Controls Inc avail

Oct 26 1999

The Proposal May Be Excluded Under Rule 14a-8i7 Because It Relates To

Dc Vry Customer Relations And Decisions Gonccrning Product Quality

The Commission recognized in the 1998 Release that decisions on production quality are

fundamenta1 to managements ability to run company on day-to-day basis Similarly

the Staff has recognized that proposals pertaining to companys decisions on product

quality and its customer relations practices are excludable under Rule 14a-8i7 For

example in The Coca-Cola Co avail Feb 17 2010 shareholder proposal asked the

company to issue report discussing policy options to respond to the public concerns..

regarding bottled water including the options of providing additional information to

consumers In its no-action request the company argued that the proposal to

regulate the scope and content of publicly available information concerning products
task which was outside the knowledge and expertise of shareholders The Staff

concurred noting that that concern customer relations and decisions relating to

product quality arc generally excludable under rule 14a-8i7 Similarly in Deere

avail Nov 30 2000 the Staff concurred that the company could exclude under Rule 14a-

8i7 shareholder proposal requesting the creation of Customer Satisfaction Review

Committee that would address customer complaints regarding the companys products and

would have the authority to bind the company in its resolution of customer disputes See

also Bank ofAmerica Corp avail Mar 2005 concurring in the exclusion of

shareholder proposal that sought the creation of the position of Customer Advocate

reporting directly to the companys president and the adoption of Customer Bill of

Rights noting that the proposal related to customer relations

Similar to the proposals in the above precedent the Proposal relates to DeVrys relations

with prospective current and former students at its institutions and to decisions relating to

the quality of the education oftØred by its institutions which are the educational equivalents

of traditional business concerns regarding customer relations and product quality The

Proposal requests the disclosure of information that the Proponents believe will allow the

public to evaluate the quality of DeVrys producteducational programs offered through

its institutionsand it seeks to assess whether DeVrys customersstudents at its

institutionsare receiving the quality education for which they signed up The Proposals

supporting statement itself refers to scrutiny of the quality of the education provided by

Eflor-profit college operators like DeVry and it states that disclosure of the loan

repayment rate and debt-to-income ratio that the resolution describes would allow

shareholders to evaluate program perfbrmance in preparing students for gainful

employment



GIBSON DUNN

Office of Chief Counsel

Division ofCorporation Finance

July 17 2013

Page

The quality of DeVrys educational programs and DeVrys relations with past current and

prospective students are two important aspects of DeVrys day-to-day operations DeYry is

provider of educational services and as DeVrys 2012 Annual Report on Form 10-K states

DeVrys purpose is to empower its students to achieve their educational and career goals

One of DeVrys primary objectives is to provide students with quality education including

the tools necessary to earn an income upon graduation that will enable them to succeed

financially DeVrys success in achieving this objective is important to maintaining positive

relations and goodwill with DeVrys students and graduates Determining the most

appropriate and useful measures of the quality of education that each DeVry institutIon offers

and how DeVry can best maintain good relations with its students is fundamental

responsibility of management running DeVry on day-to-day basis Therefore the

Proposal is excludable under Rule 14a-8i7 as relating to DeVrys customer relations and

product quality

The Proposal Is Excludable Under Rule 14a-8z7 Because It Relates To

DeVry PricingDecisions

The Staff has consistently concurred that decisions regarding the pricing of company

products implicate companys ordinary business operations For example in Western

Union Co avail Mar 2007 the proponents were concerned that fees charged in the

money transfer business placed an undue burden on low-income immigrant families in the

United States and created reputational risks for companies involved in that business and

therefore requested that Western Unions board undertake special review of the companys

remittance practices including review of among other things the companys pricing

structure The Staff concurred that the proposal could be excluded under Rule 14a-8t7 as

relating to the companys ordinary business specifically the prices charged by the

company See also Equity LifeStyle Properties Inc avail Feb 2013 concurring in the

exclusion under Rule 14a-8i7 of proposal concerning rental pricing policies because

the setting of prices for products and services is fundamental to managements ability to run

company on day-to-day basis BellSouth Corp avail Jan 25 1999 concumng in the

exclusion under Rule 4a-8i7 of proposal recommending that subsidiary of the

company establish new contract procedures for its customers as relating to product terms

and prices

The Proposal relates directly to DeVrys dedsions and actions regarding the pricing of its

educational services It prescribes two measuresloan repayment rate and debt-to-income

ratiothat arc apparently to be used to evaluate whether DeVrys former students paid fair

price as reflected by their debt for their education at DeVry-owned institution It appears

that the Proponents believe that low loan repayment rates or high debt-to-income ratio

would suggest that DoVrys prices are too high However pricing decisions are
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fundamental responsibility
of management and in fact DeVrys management continually

assesses the prices being charged These assessments are based on number of factors

including the salaries and other expenses DeVry must pay prices charged by DeVrys

competitors the availability of student loans schols hips and other financial assistance and

general economic conditions DeVry believes that its current prices
reflect an appropriate

balance of these factors By way of example DeVrys 2012 Annual Report on Form 10-K

states that Famong four-year institutions DeVry Universitys undergraduate tuition during

the 2011-2012 academic year was lower than the average tuition of independent schools and

the average out-of-state un-subsidized tuition of public schools according to data

published in the Annual Survey of Colleges by the College Board More recently as part of

an ongoing evaluation of tuition at each of DeVrys institutions DeVry University

announced on April 29 2013 that it would not increase tuition and would continue to make

available more than $40 million in scholarship assistance for the coming 2013-2014 school

year As with the precedent cited above the Proposal implicates DeVrys pricing decisions

such as those described above Thus the Proposal is excludable under Rule 14a-8i7 as

relating to DeVrys ordinary business operations

The Proposal Doec Not involve Sinficaai Policy issue

in the 1998 Release the Commission stated that proposals relating to ordinary business

matters but focusing on sufficiently significant policy issues generally would not be

excludable because the proposals would transcend the day-to-day business matters and raise

policy issues so sigmficant that it would be appropriate for shareholder vote Here

however the Proposal does not focus on significant policy issue The Proposal focuses on

DeVrys customer relations product quality and pricing decisions winch are areas of

DeVrys ordinary business operations Furthermore the Proposals references to regulations

issued by the Department of Education and to reports by the Government

Accountability Office and Senate committee do not establish that the Proposal

involves significant policy issue Staff precedent suggests that the existence of rules or

regulations or selective references to reports and statements by government entities and

public officials are not enough to demonstrate that an issue is significant policy issue for

purposes of Rule 14a-8i7 See JPMorgan Chase Co avail Mar 16 2010

concurring in the exclusion under Rule 14a-8i7 of proposal relating to the companys
refund anticipation loans despite the proponents citation of numerous documents from such

sources as the Government Accountability Office Department of Defense Office ofthe

Comptroller of the Currency and various state and federal government officials In sum the

Proposal focuses not on significant policy issue but rather on DeVrys student relations

educational quality and pricing decisions which are areas of DeVrys ordinary business

operations
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The Proposal Seeks To Micro-Manage DeVry

The Proposal also is excludable regardless of whether it focuses on significant policy

issue because it seeks to micro-manage DcVry The Proposal requests report containing

numerous specific figures and ratios and it also would require the inclusion of the definitions

andniethoologics used by DeVry as described below

As noted above the Commission stated in the 1998 Release that one of the considerations

underlying the ordinary business exclusion was the degree to which the proposal seeks to

micro-manage the company by probing too deeply into matters of complex nature upon

which shareholders as group would not be in position to make an informed judgment

The 1998 Release further states that consideration may come into play in number of

circumstances such as where the proposal involves intricate detail or seeks to impose

specific time-frames or methods for implementing complex policies

Consistent with the 1998 Relea the StatThas concluded that proposals specifying high

level of detail are excludable For example in FordMotor Co avail Mar 2004

shareholder proposal requested that the company publish report about global

warming/cooling and the report was required to include details such as the measured

temperature at certain locations and the method of measurement the eflect on temperature of

increases or decreases in certain atmospheric gases the effects of radiation from the sun on

global warnung/coolmg carbon dioxide production and absorption and discussion of

certain costs and benefits The Staff concurred with the exclusion of the proposal under

Rule 4a-8a7 noting that it prescribed the specific method of preparation and the

specific information to be included in highly detailed report Also iii Duke Energy Corp

avail Feb 16 2001 shareholder proposal recommended that the companys board of

directors take steps to reduce nitrogen oxide emissions from the companys coal-fired power

plants by 80% and to limit each boiler to 15 pounds of nitrogen oxide pernullion BTUs of

heat input by the year 2007 The Staff concurred with the exclusion of the shareholder

proposal under Rule l4a-8i7 See also General Electric Co avail Jan 25 2012 recon

denied Apr 16 2012 concluding that shareholder proposal recommending specific

procedure for evaluating director performance seeks to micronianage the company to such

degree that exclusion of the proposal is appropriate Marriott international Inc avail

Mar 172010 concurring that shareholder proposal specifying the required characteristics

of shower heads to be used in some of the companys hotels amounted to micro-managing

the company

Like the above precedent the Proposal seeks to micro-manage matters of complex nature

upon which shareholders as group are not in position to make an informed judgment

As with the Fordshareholder proposal the Proposal seeks the disclosure of specific figures

and ratios It requests the calculation of loan repayment rate showing the percentage of
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graduates and non-completers original federal student loan balances actively being repaid

It also seeks debt-to-income ratio showing the ratio of annual payments on student loans

from all available sources to annual earnings for typical graduate The Proposal specifies

that these figures must be presented as to each educational program leading to degree or to

gainful employment in recognized occupation except for those programs with too few

students to generate reliable indicators This would be voluminous amount of

information as DeVry offers 115 separate educational programs across seven institutions

operating in the U.S and 299 programs across 16 institutions worldwide The Proposal

states that only certain loansthose incurred to attend Company-owned institutionsmay

be included The Proposal also requires description of the data sources definitions e.g

cohorts and cohort periods and methodologies used which would further inundate readers

with highly detailed information Extensive footnoting would be required as to each ratio for

each program to account for significant variances in available data quality and sources

sampling methodologies margin of error cohort size regional differences in career and

compensation outcomes student socio-economic statistics and entering student debt load.2

In addition to these prescriptive requirements regarding the figures and other information to

be included in the report the Proposal also includes another hallmark of micro-management

that the 1998 Release identified it imposes specific tiineframe for completing the report

by December 31 2013 less than two months after the scheduled November 2013 meeting

at which shareholders would be asked to vote on the Proposal For any comprehensive

evaluation by DeVry of its students expected ability to repay student loans the specific

mechanics of the evaluation process the information to consider and the appropriate

timeframe for completing the evaluation should be determined by management not by

shareholders faced with only single voting item in DeVrys proxy materials

The Proposal requests precisely the types of intricate detail that led the Staff to concur with

the exclusion of the proposals discussed above The Proposals specific ratio calculations

presentation criteria excluded information and completion date amount to an attempt to

micro-manage DeYry Consistent with the 1998 Release and Staff precedent the Proposal

Furthermoreand further illustrating that the Proposal addresses DeVrys ordinary

business operationsbecause of the high level of detail and disaggregation of

information that the Proposal seeks this information could be used by DeVrys

competitors to identify potential markets to target for their businesses

Inevitably sources sampling and data quality generally will vary and will be ditlerent

at comparable higher education institutions which currently do not share similar

information and presumably absent mandate will not begin to do so in the future As

result the statistical information will be of limited practical use for comparing the

ratios across institutions



GIBSON DUNN

Office of Chief Counsel

Division of Corporation Finance

July 172013

Page

may be excluded pursuant to Ru1e t4a-8i7 as matter of Vrys ordinary business

operations because it attempts to miQromanage DeVry

CONCLUSION

Because the Proposal focuses on aspects of DeVrys business that are fundamental

management responsibilities and because it seeks to micro-manage DeVry by speeilyrng the

contents of highly detailed report the Proposal is excludable under Rule 4a-8i7 as

dealing with matters relating to DeVrys ordinary business operations3 Accordingly we

respectfully request that the Staff concur that it will take no action if DeVry excLudes the

Proposal from its 2013 Proxy 1vaterials

We would be happy to provide you with any additional information and answer any

questions that you may have regarding this subject Correspondence regarding this letter

should be sent to shareholderproposalsgibsondunn corn If we can be of any further

assistance in this matter please do not hesitate to call me at 202 955-8287 or Gregory

Davis DeVrys Senior Vice President General Counsel Secrótary at 630515-3135

Sincerely

Elizabeth Ising

Enclosures

cc Gregory Davis DeVry Inc

Mióhaól Garland Office of the New York City Comptroller

10151394119

We note that the Staff recently Stated with respectI to proposal that was substantially

identical to the Proposal that it was unable to conclude that company has met its

burden of establishing that at may exclude the proposal under rule 14a-8i7 Career

Education Carp avail Mar 18 2013 We respectfully request that the Staff concur in

our view that DeVry may omit the Proposal based on the specific arguments contained

herein Proposal relates to DeVrys customer relations product quality and

pricing decisions and it seeks to micro-manage DeVry which differ from the

arguments set forth in the Career Education Corp no-action request
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MUd 25 2013

Mr Greqft Davis

Dewy 1/nc4

300MUtL4.ftwY
DowsttGP..IL 60515

Dear Mr Davit

.ti.S to .youofi.betalf of thtConfroUer of the City of NewYc John CL iS The

Comptroller is the custodian and trustee of the New York City Employees Retirement

System the New York City Ffre Department Pension Fund the New York City

Teachers Retirement Systertr and the New York City Police Pension Funds and

custodian of the New YorE City Board of Education Retirement System the SystemV
The System boards of trustees have authonzed the Comptroflet to inform you of their

intention to present the enclosed proposal for thG consideration and vote of

stockholderS Mthe Companys next annual meetin

Therefot we offer the enclosed próposal for the consideration and vote of

shareholders at the Companys next annual meeting It is submitted to you in

accordance with Rule 14a4 of the Securities Exchange Act of 1934 and ask that it be

included inthe Company% proiy statement

Letters from The Sank of New York %tellón Corporation certifying the Systems

ownership for over year of shares of Dewy Inc common stock are enclosed Each

System Intends to conM to hold at.1e5sU21000 worth of thasesecurilies through the

date of the Companys hStannual meeting

We would be heipy .fo discuss the proposal with you Should the Board of Directors

decide to endorSe lb rOvSon as corporate policy we will wfthdctw the proposal from

.$ jJ aJ
.4 4/ %4

MAR zizel3

EfW 4.Thj
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consideration at the annual meeting If you have any questions on this matter please

feel free to contact me at 212 669-2517

Sincerely

Michael Garland

Enclosures
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Shareholders requct that the l3oaird ot Firecinrs annuafl report to sha.choldcr on the expected

ability oF students ai Companytnncd institutions to repay their student loans At mtnimwn the

report should include the Ibilowing lreach educational iroram lcadin to degree or to

gainful employment in re.ognized occupation

loan repus nient rate %ho% mg the percentage il graduui 4ind noncompIetcr ouginal

federal suident loan balances actively being repaid

debt toincome ratio showrng the ratio of annual payments on stndnt loans from all

available sources Lu annual eurmngs Ibi typical graduate based on actual loan balances

and earnings data to the extent feasible

description of the data sources deiinhthm e.g eohrls and cohort peuod and

methodologks used to calculate the qiMniltaiR indicaw

he Board may includt only loans incurred to attend ompaiwowned inctituLions and may

exclude programs iih too few studcnt to genende reliable mdicatos he report should omit

contidenthtl information and he prepared at reasonable cost by December 31 201

Supporting Statement

col kgc operators including the umpany hu lost substantial harvholdw alue in

recent car amid cirutmny of the quality nIthe education ihe provide the exIeniw tedcral

substdie the receise equal to 79.2c ol their tesenue in 0tO according to U.S Senate

report the marketing tactics they use trnd the siicces oFtheir rtaduates in tinding good jobs
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hee conceinc pi onipted tilL p.ii1inenI ot dueaiicn 111 is.ue nc
employment regtilatitiii in It and ha also mptcd extenqe lq isiitkm In additton to

Stnaie bill il le.oi 11 staie introduced 44 bilk coii em flIfl lorprold t.oIlcc. iii 01

he 331 ceulat kus II iniplemented utikl cqti tic mains lu flied une tin cc tcIs mm isu

liihmlit br Kdemal student iid at kht of raduatc fflu4 he mcpa in theia loan thc

is pacal rtduatc estmnmaled annual loan p.t inents niut nut exceed t.il earninps ol

mflu1 not tt.ectl 4IY tlicictmonars income he DOl enimaictl lIEu ud chtumk wuld

lne clipihilit lmndeT the uk



In June 21H1 1denil ud sirud dovin the 5% repamcnl rate thuhlrh arbitrary and

vacakd the debi ruIhr bciust they ere desi4ned to vork ticihcr vs.iIh the rcpa meat rth

he judge huwcs ci itThmed the 1XJVs authonty to issue such regulailons

Icnq-term shnrchldcrs we support pracliccs that promote susntinahk VrtIUi rwIIon We
believe annual disclourc of tb requested metrics ould allow .hiuehoIdrs lu evaluate program

perknmirn in peparing students 1ir gainhiil cmployment and asscc the Cnmpan psur
to kgal and regulator risk

ensure data integriLy md comparability we recommend the Company catculate the metrics

ticing the fonnulas and procedures established in the IX reguhalonc to the exteiil icuchIc

We urge shaichokkr 10 uppor this propaI
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March 201

\\ horn Im Ma Concern

Re Ie lime Cuip 25893143

Dear Madame Sir

he urtoe eul this letter to pros
ide ou ith the IioIdin tot the ahoe rdercnced u.ci

ceufltgflUiLlSI h1k1 in cwtd irom Mameh 25 201 throuLth tod at ftc Lank eu Xcv \oik Melliun

11
participant

Y1 Iur the Xcv York IrnpIuuyce Retirement stem

he \e Vurk Cit mpIu cc Retireneru stem 45.444 hare

Pkas do not hcsnt. to oritct heuu1d you ha tn pcitk onu.rns or questions

Sincerd

RiJwrd I3tano

Vice President
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\\ hon ft I.i on em

He lvsr Inv usip 21S93193

Deai MaJainc Sir

purpose o1 ihis Icitcr to pros ide you ith the IwIdins Iir the aho retreiced asei

cimcinutuJ held in custod from March 211 through toda at he ftmk of Nev York \lcIIoii

participant tr ihe Nev York 1i tire Department Pension Lind

The New York City tire Iepartntent Pension Fund 382.37 shares

Pkasc do not hesitate to contactlme should you have any specilic concerns or questions

Sincerely

Richard l3laneo

Vj President
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Umr \Iijjnc Sir

ftc pin puc tI ihis kum pm us ith thc htdin tr thc hii rekrLnLd

conflnLItihIs hcld in cutd irni \liirth 25 2012 throtnIi tuda 1it he Ikink of \or \kIhtiii

fl
p.u iieipnu for the Nc Vom it eachers Retirement temn

ftc Nt York iher Renr.rneiu R4 shares

PIcme ci iLa1C ci qtai we hi WkI ott ha ilfl% pecilic COIieCfTh Of IUetJOtTh

SnccreI

Richard I3lanco

Viet President
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Re ttr Inc Cusip 25183IO3

kar \1aJmc Sir

hc ptir this h.uc to pro ide ih the holdings or the akn r1ereuLTJ ai
4flhiIwou.I\ held in CUSLOJ From March 25 2012 lhrcnah oda at Rank iI \kIin

palticipiI11 Ir tIc York its PnIk Pension tind

The New York City Police Pnskrn iund 49.848 huns

PleasL do not hLstak to n1at me hou1d ou he .in pwti LOUL.Lrrh or quUofl

SincereI

Richard i3krnco

Vice President



BNY MELLON
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lo lioni It \Li ouuern

Re Ik hR Cusip 21893IL

ur \laJnac Sir

lie intrpte ol this letter It pros ide ou ith the IiuIdin lir the .thti reIereucd .iel

COlltiflLRflII held in eu.tod From March 201 through today at he hank of Nev Voik \klltn

11 P11 kiptnL 1r th York I3iard oF ducatton Retirement

lie \e York it l3oard oil du.jioti Retirement stem 3.108 shures

P1esc not hsijt to .ontact mc houki ott ha un specitk concrns or qutsnon

Sincerek

Ridiird I3kmct

Vice Presideni


