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Dear Mr Hall

This is in response to your letters dated December 21 2012 and January 182013

concerning the shareholder proposal submitted to NYX by the New York State Common

Retirement Fund We also have received letters on the proponents behalf dated

January 112013 and January 302013 Copies of all of the correspondence on which

this response is based will be made available on our website at hJ.q.//www.sec.gov/

divisions/comfin/cf-noaótion/14a-8.shtml For your reference bnef discussion of the

Divisions informal procedures regarding shareholder proposals is also available at the

same website address

Sincerely

TedYu

Senior Special Counsel

Enclosure

cc Michael Barry

Grant Eisenhofer PA
mbarrygelaw .com

llhI/IIihII/iuhIffihI//II/IllllhII/IihII

13002508

oM

DIVISION OF
CORPORATION FINANCE

UNITED STATES

SECURITIES AND EXCHANGE COMMISSION

WASHINGTON D.C 20549

February 12 2013



February 12 2013

Response of the Office of Chief Counsel

Division of Corporation Finance

Re NYSE Euronext

Incoming letter dated December 21 2012

The proposal requests that the board prepare report assessing the current global

expectations for issuer disclosure of ESG/sustainability information and report to

shareholders

We are unable to concur in your view that NYX may exclude the proposal under

rule 4a-8i3 We are unable to conclude that the proposal is so inherently vague or

indefinite that neither the shareholders voting on the proposal nor the company in

implementing the proposal would be able to detennine with any reasonable certainty

exactly what actions or measures the proposal requires Accordingly we do not believe

that NYX may omit the proposal from its proxy materials in reliance on rule 14a-8i3

We are unable to concur in your view that NYX may exclude the proposal under

rule 14a-8i6 Accordingly we do not believe that NYX may omit the proposal from

its proxy materials in reliance on rule 4a-8i6

We are unable to concur in your view that NYX may exclude the proposal under

rule 4a-8i7 In arriving at this position we note the proposal focuses on the

significant policy issue of sustainability Accordingly we do not believe that NYX may

omit the proposal from its proxy materials in reliance on rule 4a-8i7

Sincerely

David Lin

Attorney-Adviser



DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to

matters arising under Rule 14a-8 CFR 240.14a-8J as with other matters under the proxy

rules is to aid those who must comply with the rule by offering informal advice and suggestions

and to determine initially whether or not it may be appropriate in particular matter to

recommend enforcement action to the Commission In connection with shareholder proposal

under Rule 14a-.8 the Divisions staff considers the information furnished to it by the Company

in support of its intention to exclude the proposals from the Companys proxy materials as well

as any information furnished by the proponent or the proponents representative

Although Rule 14a-8k does not require any communications from shareholders to the

Commissions staff the staff will always consider information concerning alleged violations of

the statutes administered by the Commission including argument as to whether or not activities

proposed to be taken would be violative of the statute or nile involved The receipt by the staff

of such information however should not be construed as changing the staffs informal

procedures and proxy review into formal or adversary procedure

It is important to note that the staffs and Commissions no-action responses to

Rule 14a-8j submissions reflect only informal views The determinations reached in these no-

action letters do not and cannot adjudicate the merits of companys position
with respect to the

proposal Only court such as U.S District Court can decide whether company is obligated

to include shareholderproposals in its proxy materials Acconlingly discretionary

determination not to recommend or take Commission enforcement action does not preclude

proponent or any shareholder of a.company from pursuing any rights he or she may have against

the company in court should the management omit the proposal from the companys proxy

material
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VIA
Once of the Chief Cäunsel

Division of Corporation Finance

Secuijties and Exchange Couunission

100 Sfreót N.E

Washiiigton DC 20549

Re NYSE Euronext

Shareholder Proposal of the Comptroller of the State of New York

Ladies and Gentlmen

This sponds to NYSE Euronexts NYSE or the Company January 18 2013 letter

the Response to the Staff of the Division of Corporation Finance the Staff concerning

shareholder proposal the Proposal that the Comptroller submitted to th Company for

inclusion in the proxy statement and form of proxy for its 2013 Annual Meeting of Shareholders

The Company has filØd to mt its burden of demonstrating that the Proposal is excludable and

its requestfor no-action relief should be denied

NYSE first incorrectly reverses the burden of proof with regard to excludability under

Rule 14a-8i3 The Company hears the burden of demonstrating to the Staff that shareholder

proposal is excludable under oneof the specifically enumerated rules in Rule 14a8i Rule 14a-

8g clearly provides

Qiiestion Who has the burden of proof of persuading the Commission

Or its staff that my proposal can be excluded Except as otherwise noted

the burden is on the company to demonstrate that it is entitled to exclude

proposal

Nevertheless NYSE claims in its response that the Comptroller has not demonstrated

that the Proposal is not impermissibly vague indefinite and subject to conflicting

interpretations Response at Rule 14a-813 contains no exception to the generally

applicable nile that the burden of proof rests with the company in seeking to exclude

shareholder proposal For the reasons set forth at length in the Comptrollers January 11 2013
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correspondence it is clear that the Company has not met its burden of demonstrating that the

request for report on current global expectations regarding sustainability disclosures is so

inherently vague or indeflnite that neither the stockholders voting on the proposal nor the

company in implementing the proposal if adopted would be able to determine with any

reasonable certainty exactly what actions or measures the proposal requires.. SLB 14B at B.4

Sept 15 2004 The Proposal is clear and unambiguous in its request and neither the Company

nor its shareholders will bave any difficulty understanding either how to implement the Proposal

ifadopted or what they are voting on

NYSE also continues to misrepresent the Proposal to press its argument that it is

excludable under Rule 14a-8i7 because it relates to the Companys day-to-day operations

Response at 3-6 The Proposal dearly and specifically requàsts iport on the Companys

assessment relating to the significant policy issue of sustainability disclosures NYSE insists that

the Proposal is related to its ordinary business because the real intent is to somehow change the

Companys listing standards for publicly traded companies This deliberately misleading

description of the Proposal is not supported by its plain text The Proposal specifically

acknowledges the possibility that the Company may provide its assessment on sustainability

disclosures without providing recommendations for encouraging such disclosures and merely

asks that the Company provide its reasons for declining to make recommendations if that is the

case The Proposal is clearly not excludable under Rule 14a-8iX7 and the Staffs applicable

no-action determinations discussed in the Comptrollers January 112013 correspond nce

Finally the Companys contention that the Proposal is somehow excludable under Rule

14a-8i6 is unsupported incorrect and irrelevant The Companys entire position ori this issue

relies on its deliberate misreading of the Proposal for its argument on Rule 14a-8i7 This

mischaracterization of the Proposal is directly contradicted by the plain language in the Proposal

itself which neither requests nor requires any changes to the Companys listing standards

Moreover the Company has failed to cite single no-action determination in support of its

position and thus has fuiled to meet its burden of proof on this issue as well The Proposal is

clearly not excludable under Rule 14a-8i6 as the Company has the power and authority to

implement the Proposals request for report on the Companys assessment of current global

expectations relating to sustainability disclosures

For the foregoing reasons and as more fully set forth in the Comptrollers prior

correspQndence the Comptroller respectfully renews its request that the Staff decline to concur

in NYSEs view that it may exclude the Proposal under Rule 14a-8i3 Rule 14a-8i6 and

Rule 14a-8i7
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Please do nOt hesitate to contact the undersigned at 302-622-7065 should you have any

questions concerning this matter or should you require any additional information

cc Joseph Hall Esquire

Sincerely

Michael
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January 18 2012

Re NYSE Euronext

Proposal of the Comptroller of the State of New York Pursuant to Rule 4a-8

Under the Securities Exchange Act of 1934

Paragraphs iX3 iX6 and iX7 of Rule 14a-8

Via email shareholdemroposalsdsec.gov

Office of Chief Counsel

Division of Corporation Finance

U.S.Securities and Exchange Commission

100 FStreetNE

Washington DC 20549

Ladies and Gentlemen

On behalf of NYSE Euronext Delaware corporation the Company we are writing in

response to the letter the Proponents Letter attached as Annex dated January 11 2013

from Michael Barry on behalf of the Comptroller of the State of New York the Comptroller

as trustee of the New York State Common Retirement Fund and administrative head of the New

York State and Local Retirement System together with the Comptroller the Proponent The

Proponents Letter responds to the Companys no-action request letter dated December 21 2012

our No-Action Request attached as Annex with respect to the shareholder proposal and

supporting statement submitted by the Proponent on November 12 2012 the Proposal

induded on pp 16-17 of Annex for indusion in the proxy materials that the Company intends

to distribute in connection with its 2013 Annual Meeting of Stockholders

We wish to point out several instances of disagreement we have with arguments raised in the

Proponents Letter and we renew the request made in our No-Action Request

The Proponent has not demonstrated that the Proposal is not impermissibly vague

indefinite and subject to conflicting Interpretations

The Proponent has not explained how the phrase current global expectations

is clear and unambiguous

The Proponent daims that the Proposal uses terminology that has plain meaning and has

been found to not be vague and indefinite in similarshareholder proposals referring specifically

NY 1514310021PR0XY13114A-8INYX Comptroller 2013 14a8 no action rebuttatdocx
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to the terms current and ESG/sustainability information Proponents Letter at The

Company did not argue that current and ESG/sustainability information were ambiguous
terms in isolation Our No-Action Request explains that the Proposal is vague and therefore

misleading because it fails to define the terms current global expectations and

ESG/sustainability information the central elements of the Proposals request for the Company
to provide report on current global expectations for issuer disdosure of ESG/sustainability

information No-Action Request at pp 3-5

As the Proponent recognizes there is wide variety of perspectives with regard to

ESG/sustainability disclosures by publidy-traded companies These may be held by the

numerous stock exchanges around the world as well as the issuing companies themselves

regulators legislators investors and third parties such as non-government organizations that

may be involved in the advancement of certain environmental and social issues Proponents

Letter at pp 4-5 The Company makes similar argument in the No-Action Request pp 4-5

providing examples of how different public sources understand sustainability in varying and at

times conflicting ways such that without further guidance from the Proposal it is not possible to

ascertain what current global expectations for sustainability is supposed to mean

While the Proponents Letter and the Proposals supporting statement reference the Companys

participation in the Sustainable Stock Exchange Initiative SSEI Proponenes Letter at pp 3-4
neither the Proposal nor the Proponents Letter suggests that the SSEI provides standard for

assessing current global expectations that the Company is- expected to follow In any case if

the Proposal had asked the Company to use guidelines established by the SSEI the Proposal

would have been excludable for referencing third-party standards Ryland Group inc Jan 19

2005 Therefore the Companys participation in the SSEI is not relevant for purposes of

analyzing the excludability of the Proposal under Rule 14a-8iX3

Proposals that do not specifically reference Global Reporting Initiative

guidelines may nevertheless be excluded under Rule 14a-8Q3 if vague and

ambiguous

The Proponent is incorrect that the Proposal is non-excludable merely because it does not

request report based on Global Reporting Initiative GRI guidelines The Proponent cites

Abercrombie Fitch Co May 2005 and Texas Industries July 27 2007 stating that the

Staff will generally permit exclusion under Rule 14a-8iX3 when proposal compels company

to apply GRI guidelines but not when proposal simply requests sustainability report and

leaves it to the company to decide how best to prepare the report Proponents Letter at

The Proponent would like to frame the Proposal as simple request for sustainability report

that leaves to the Company to decide how best to prepare the report consistent with the

shareholder proposals at issue in Texas Industries Kroger 2006 Chesapeake Energy SunTrust

and Terex Proponents Letter at However the Proposal is distinguishable in several

respects from the letters cited by the Proponent The Proposal requests that the Company

prepare report that focuses on other parties views current global expectations for issuer

disdosure of ESG/sustainability information whereas the letters cited by the Proponent all

contain proposals that request reports prepared based on the companies own views None of

the letters cited by the Proponent mandates company to assess someone elses views on

sustainability The Proposal therefore does not provide the Company with discretion to determine

for itself the best way to address whether and how listed companies should publicly disclose

NY 1514310021PR0XY13114A-8/NYX Comptroller 2013 14a8 no action rebuttaLdocx
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ESG/sustainability information as argued by the Proponenl Proponents Letter at The

Proponent ignores this significant distinction

The Proponents distinction between proposals that advocate change to

corporate policies and those that request reports is not relevant

The Proponent would also like to distinguish proposals that advocate affirmative changes in

corporate policies from those that merely request report Proponents Letter at pp 5-6 This

distinction is not relevant to the Staffs disposition of the No-Action Request on the basis of

vagueness or ambiguity under Rule 4a-8iX3 The Staff has permitted the exclusion under Rule

14a-8iX3 of proposals requesting that companies produce reports See e.g ATT Inc. Feb
16 2010 permitting exclusion of proposal requesting report on lobbying including

grassroots lobbying communications for failing to define grassroots lobbying

communications Johnson Johnson Feb 2003 permitting exclusion of request to

prepare report on the companys progress concerning the Glass Ceiling Commissions

business recommendations Bank of America Corp June 18 2007 permitting exdusion of

request to provide report concerning the thinking of the Directors concerning representative

payees The key determination for the Staff is whether the proposal contains vague and

ambiguous term ..

II The Proponent has not established that its Proposal relates to an overriding social

policy issue that transcends the Companys ordinary business operations

Our No-Action Request explained in detail why the mere fact that the Proposal touches upon

matter .of social policy was insufficient to invoke the significant social policy exception to Rule

4a-8QXZ and so wil
not repeat the explanation here No-Action Request at pp.6-Il We

wish instead to highlight that the Proponent does not dispute that the promulgation and

enforcement of public-company listing standards induding disclosure requirements are

fundamental day-to-day business operations of the Companys subsidiaries particularly NYSE

Regulation Instead the Proponent asserts improbably that the Proposal does not even relate to

these operations For example the Proponent makes the following statements about the

Proposal

The Proposal does not mention and neither requests nor contemplates changes to the

Companys listing standards for those issuers whose shares of stock trade on the

Companys exchanges Proponents Letter at 10

is no request or requirement in the Proposal that the Company or its subsidiary

take any steps to change any listing requirements that may be the responsibility of NYSE

Regulation Proponents Letter at 10

The Proposal makes no attempt to change or in any way affect any listing

standards applicable to the Companys exchanges Proponents Letter at 11

mhe Proposal does not request nor should the preparation of the request report result

in any change to the listing standards for the Companys exchanges Proponents

Letter at p.11

NY 15143OO2IPROXY13l14A-WNYX Comptroller 2013 14a8 no action rebuttaLdocx
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The Proposal does not seek any change in NYSEs business operations or policies and

thus only relates to significant social policy and does not also relate to the companys

ordinary business matters Proponents Letter at 13

Proposal makes no request with respect to and does not effect the

sustainability disclosures of third parties with which the Company is concerned which are

publidy traded companies whose shares trade on the Companys exchanges

ProponenEs Letter at 13

These assertions are flatly contradicted by the text of the Proposal and its supporting statement

The Proposal states

That shareholders request that our Board prepare report assessing the current global

expectations for issuer disdosure of ESG/sustainability information and report to

shareholders byDØcember 31 2013 its findings and the Boards recommended steps if

any or their reasons for declining to make recommendations if none for encouraging

ESG/sustainability disclosure in the markets where NYSE Euronext does business

The Companys exchanges influence public company disclosure through their listing standards

For example Section 202.05 of the New York Stock Exchange Listed Company Manual requires

listed companies to release quickly to the public any news or information which might

reasonably be expected to materially affect the market for its securities To the extent that the

Proposal is asking for the Boards recommended steps for encouraging ESG/sustainability

disclosure there is simpIj no escaping the fact that the Proposal is attempting to influence

listing standards and is also attempting to affect in the Proponents words the sustainability

didosures of third parties with which the Compahy is concerned which are publicly traded

companies whose shares trade on the Companys exchanges Proponents Letter at 13 The

words of the Proposal itself therefore leave no doubt that its focus is on encouraging

ESG/sustainability disdosure by requesting that the Company consider whether to change

listing standards in the markets where NYSE Euronext does business

That this is the Proposals focus is further reinforced by the supporting statement which notes

that

more than three-quarters of exchange respondents to March 2012 survey welcomed

global approach to consistent and material corporate sustainability reporting

competitor of the Company has committed to work with issuers regulators and

shareholders to drive sustainability issues into the capital markets and to further promote

responsible long-term investment and the publication of information related to the

companies listed on these markets

The London Stock Exchange now requires listed companies on its main exchange

1600 companies to report total greenhouse gas emissions starting in April 2013

Chinas Shanghai and Shenzen exchanges Implemented Green lPO Policy in June

2008 that requires enterprises in high impact industries to undergo an environmental

assessment by the Ministry of Environmental Protection before initiating an lPO or

obtaining refinancing from banks

NV 1514310021PR0XV13114A-8ffIVX Comptroll 2013 14a8 no action rebuttaLdocx
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Hong Kong Exchanges and Cleanng has appended to its Listing Rules an ESG

Environmental Social and Governance Reporting Guide that strongly recommends

issuers disclose company performance in four areas of sustainability noting over

dozen Key Performance Indicators that should be reported

Having thus surveyed what other exchange operators are beginning to require from their

respective listed.companies in the nature of ESG/sustainability reporting the supporting

statement then poncludes .with the observation that

the NYSE is the largest stock exchange in the world and often considered at the

forefront of good governance for its listing standards amongst exchanges Emphasis in

origirial

Contrary to the.Proponents multiple assertions then the Proposal is in fact directly.and

unambiguously concerned with influencing listing standards on the Companys exchanges and

therefore seeks to interfere with the Companys relationships with customers who have listed

their securities on the Companys exchanges The Proponent implicitly concedes that the reason

it has targetedthe Company with.a Rule.14a-8 proposal has everythingtodo with the fact that

the Company operates stock exchanges.with regulatory powersoverIisted.companies

In fact it is more accurate to read the Proposal as request by shareholders that the

Companys board utilize its unique position to generate the requested report..

Proponents Letter at 10 emphasis added

In other words rather than make ESG/sustainability disclosure requests directly to listed

companies themselves through the Rule 14a-8 process which the Proponent is always free to

do the Proponent is attempting to bootstrap the Companys unique position as an operator of

regulators of public company disdosure In order to influence ESGlsustalnability disclosure by all

listed companies For the reasons discussed in our No-Action Request this is delving too deeply

into the Companys ordinary business operations contrary to Rule 14a-8iXt and permitting the

Proposal to proceed otherwise would amoUnt to misuse of the Rule 14a-8 process

Tellingly the Proponent does not cite any examples in which the Staff declined to exdude

proposal related to the sustainability practices of third parties over whom the issuerhad no

control or responsibility The Cleco Corporation decision referenced by the Proponent is no

exception there the Staff declined to exdude proposal requesting sustainability report on the

operations of the company itself coal-reliant
utility company See Cleco Corporation Jan 26

2012 declining to exdude proposal requesting report on the companys own sustainability

risks and opportunities see also SunTrust Banks Inc Jan 13 2010 declining to exclude

proposal requesting sustainability report on issuers own business under Rule 14a-8iX7 Nor

does the Proponent convincingly distinguish any of the cases cited in our No-Action Request

which permitted the exclusion of proposals seeking similar reports on companies ordinary

As noted in our No-Action Request the Proposal is also excludable under Rule 14a-8iX6 because it is

evident that the Proponent is ultimately seeking new disclosure requirements for listed companies and the

Companys Board does not have the power or authonty to mandate listed company disclosure requirements

across companies listed on the stock exchanges operated by the Company The Proponent apparently does not

dispute this point

NY 1514310021PR0XY13114A-8sNVX Comprofler 2013 14a6 no aclion rebuttai.docx
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business operations even though they also raised social policy issues No-Action Request at

pp 8-9

The Proposal plainly seeks report on how to encourage ESG/sustainability disclosures by

companies who have listed their securities on the Companys exchanges customers of the

Company whose sustainability practices are at best remotely related to the Companys service of

providing listingvenues In short there is nobasis to conclude that the Proposal falls within the

significant social policy exception to Rule 14a-8i7 because the plicy issues it raises relate

to third parties and not to the Company and therefore do not transcend the Companys day-to

day operations

For the reasons discussed above and in our No-Action Request we renew our request that the

Staff confirm that it will not recommend enforcement action if the Company excludes the

Proposal from its2013 proxy materials

Thank you for your attention to this matter Please call the undersigned at 212 450-4565 if you

should haveany questions or would like additional information

Very truly yours

Joseph Hall

Attachments

cc Ms Gianna Mcarthy

Director of-Corporate Governance

Office of the Comptroller of the State of New York

Michael Barry

Grant Eisenhofer P.A

Ms Janet McGlnness

Senior Vice President Legal Corporate Secretary

NYSE Euronext

NY 15143021PROXY13l14A-8INYX ComptrcCer 2013 14a8 no action rebuttaLdocx
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VIA EMAIL

Office of the Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

lOOFStreetN.E

Washington DC 20549

Re NYSE Euronext

Shareholder Proposal of the Comptroller of the StateofNewYork

Ladies and Gentlemen

We have been asked by the Comptroller of the State of New York the Comptroller to

respond to NYSE Euronexts NYSE or the Company December 21 2012 letter No
Action Requet to the Staff of the Division of Corporation Finance the Staff oncerning

shartholder proposal the Proposal that the Comptroller submitted to the Company for

inclusion in the proxy statement and form of proxy for its 2013 Annual Meeting of Shareholders

the Proxy Materials The Proposal requests that NYSE prepare report assessing the

current global expectations for issuer disclosure of ESG/sustainability information and report to

shareholders by flecember 312013 its findings and the Boards recommeilded steps if any or

their reasons for declining to make recommendations if none for encouraging

ESG/sustainability disciolure in the markets where NYSE Euronext does business

NYSE argues that the proposal is excludable under Rule 14a-8i3 because it is unduly

vague See No Action Request at 2-6 This argument is without merit as the Comptrollers

request is unambiguous and numerous companies including NYSE have published similar

sustainability reports relating to ESG sustainability factors

NYSE also argues that the Proposal is excludable under Rule 4a-8i7 because it

relates to the Companys day-to-day operations seeks to micro-manage the Company and mixes

social policy with unrelated ordinary business activities See No Action Request at 6-11

Because the Proposal focuses .on significant poliàyissues that transcend day-to-day business

matters the Proposil is not excludable under Rule 14a-8i7 Furthermore merely requesting

A-i
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that .NYSE write
report on current expectations relating to sustainability reporting and

disclosures is not an attempt rnicromanage how the Company conducts its business

The Proposal states

Whereas

During the pat five years social and environmeiitil risks and

opportunities together with
corporate governance have emerged .. to

become commonplace long-term investment themes in the worlds capital

markets according to the World federation of Exchanges

Three-quarters of stock exchange respondents to survey published in

March 20112 agreed with theview that exchanges have responsibility to

encourage greater corporate responsibility on sustainability issues and

more than three-quarters of exchange respondents to this survey

welcomed global approach to consistent and material corporate

sustainability reporting

In June 2012 NASDAQ OMX our companys chief competitor

committed with four other exchanges through the Sustainable Stock

Exchanges Initiative SSEI to work with issuers regulators and

shareholders to drive suatainability issues into the capital markets and to

further promote responsible long-term investment and the publication of

inforniMlôn related to the companies listed on these markets

SSEI .is co-organized by the UN Global Compact Office the UN
Conference on Trade and Development the Principles for Responsible

Investment and the UN Environment Programme Finance Initiative

NYSE Euronext participated in SSEIs 2009 conference on suitainable

stock exchanges

Forbes Maga ne named SSEI one of.the Worlds Best Sustainability

Ideas in 2011

The London Stock Exchange now requires
listed companie on ità main

exchange 1600 companies to report total greenhouse gas emissions

starting in April 2013

Chinas Shanghai aid Shenzen exchanges implemented keen IPO

Policy in June 2008 that requires enterprises in high impact industries to

undergo an environmental assessment by the Ministry of Environmental

Protectioji before initiating am IPO or obtaining refinancing from banks

Hong Kong Exchanges and Clearing has appended to its Listing Rules an

ESG nyironmental Social and Governance Reporting Guide that

strongly recommends issuers disclose company performance in four areas

of sustainability noting over dozen Key Performance Indicators that

sliouldbereported

A-2
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BloQmberg LP now .co1lees -and disseminates ESG data on over 220

indicators and notes that the supply of such data has increased from 1000
companies to 6000 since 2009

And whereas

NYSE Euroneit has been
reporting its own ESG performance and strategy

in annual ..reports for several years based on the Global Reporting
lmtiative framework

CEO bunpan Niederauer noted as global leader in the financial

markets and technology space we have special obligation in the area of

corporate responsibility

and the NYSE is the largest stoc1 exchange in .the world and often

considered at the forefront of good governance for listing standards

amongst exchanges

BE XTRESOLYED
That shareholders request that our Board prepare report assessing the

cutreiit global expectations for issuer discldsure of ESG/sustainability

information and repOrt to shareholders by lDecŁmber 31 2013 its findings

and the Boards reOmmended steps ifany or their reasons for declining

to make reconunendations if none for encouraging ESQ/sustainability

disc1osire in .the rnkets where NYSE Euonext dOes business The

report- should e...prepareci at reasonable cost omitting proprietary

information

DISCUSSION

The Proposal is Not Excludable Under Rule 14a-8i3 Because It Clearly Requests

NYSE To Dfaft A--Report Describing The Companys Assessment of Current Global

Epectations for Issuer Disclosure .of Environmental Social and Governance

Sustalnabthty Information

NYSE may not exclude the Proposal under Rule 14a-8i3 for being vague and

indefinite Companies may only exclude shareholder prpposal for vagueness under Iule14a-

8i3 where the reaolution contained in the proposal is sb inherently vague or indefinite that

neither the stockholders voting on the proposal nor the company in ænplementiiig the prOposal

if adopted would be able to determine with any reasonable certainty exactly what actions or

measures the proposal iIies this objection alsb may be appropiiate where the proposal and

the supporting statement whtn read together have the same result Staff Legal Bulletm 14B

The Proposal calls for report setting forth the Companys assessment of current global

expectations for issuer disclosure of ESG sustamnability information The language in the

Proposal should not confuse cith shareholders orthe Company as the-request is entirely clear

In light of the fact that-NYSE itscif participated with numerous other stock exchanges in the

Sustainable Sfoók Exchanges Initiative SSEP NYSEs argument that the Proposal is vague

rings hollow The SSEI is an initiative-co-organized by the United Nations Global Compact

Office the United Nations Conference on Trade and DevelOpment the United Nations-backed

Principles for Responsible Investment and the United Nations Environment Programme

A-3
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Inittive The.SSEIexamines how exchaiigºs can work junction with nvestors.ieguIàtor
and pubhcly traded companies to improve corporate transparency and ventual1y corporate

perfotmance on environmental social and corpdrate governance ESG issues relating to

sustainability NYSE iseif
participated

in the SSEI 2009.conference on sustainable stock

exchanges and ha provided.its own .ESG performance and strategy disclosures for seyeral

years making the Coinpanys shareholders well aware of what issues may arise relating

sustamabihty reporting As the largest stock exchange an the world and
past participant in the

SSEI it defies belieto.take seriQlisly NYSEs contention that the Proposal is inherently vague
and m.definite because it does not provide definition of the sorts of environmental social and

corporate governance issues relating to sustainability that may be disclosed by issuing

companies.. ..

NYSE nevertheless argues that the Proposal is vague because the terms current global

expectatioiis and ESG sustainability information without additional context or further

elaboration make the Proposal so inherently vague and indefinite as to be subject to mynad and

.varying nterpretabons As an initial matter ES is clearly defined in the proposal to signify

enviroiimentaj social and governance issuesi The Staff has found proposals requesting

sustahmbilityreports using similar language are not excludable under Rule 14a-8i3 See e.g.

Chesapeake Energy Corp Apr 2010 finding no basis to exclude proposal under Ru1e

14a-8i3.that requested sustainability report describing the.companyshort- and long-term

resonses to environmentÆ4 social and governance-related làue emphasiiaded Swi7rust

Banks Inc Jan 13 2010 finding no basis to exclude proposal under Rule 14a-8i3 that

requested report on long-term social and environmental sustamnabthty that should contain

governance practices related to climate change and sustainability emphasis added

SunTrust Texas Industries mc July 27 2007 finding no basis to exclude proposal

Rule l4a-8i3 that iequested the cothpany issUe sustainability report which the

supportmg statement defined as disclosing an organizations economic environmental and

social performance emphasis added The KroEer Co March 29 2006 Kroger 2006
find4ng no basi to exclude proposal under Rule 14a-8i3 that requested the company

prepares sustainabiity report that provided review of current company policies and practices

related to socia4 environmental and economic siastainability and Terex Corporation March

18 2005 finding no basis to exclude proposal under Rule 14a-8i3 that requested that lerex

disclose its social environmental and economic performance by issuing annual sustainability

reports emphais added Thus NYSEs argument that the langàage of the Proposal is too

vaguc for the .Copipaiiy tó implement has been rejected repeatedly by the Staff and the

Companys attempt to distinguish this matter from Chesapeake Energy SunTrust Texas

Industries arid KrbEer 2OO isunperii.asivC

SE so ares that the tes expeàtaons .obal ct are sufficiently

vague so as to render the Company unable to determine what it is being asked to do and/or how

to implement the Proposal However as the context provided by the supporting statement makes

clear there is wide variety
of

perspectives vith regard to ESG sustamnabihty disclosures by

publicly-traded cOmpathes These nay be hed by the nuinerqus stock exchanges around .the

world as well as the issuing companies themselves regulators legislators investors and third

parties sUch as non-government orgnizations that may be involved in the advancement of
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certain environmental and social issue Proposaljs.merely request that the Company
unertake the task of identifyiflg and reviewing tkse various sources of expectations in order

to provide shareholders with an assessment of this information as it relates to ESG
sustainäbility disclosures by publicly-traded cOmpanies

The Proposal is also analogous to the shaholder proposal at issue Jrlel Corp Mar
l3 2009 that sought the creation comprehensjye policy articulating the companys respect

fo.r and cominilment.to tile HumanRight to Watrwhich.tbe staff foui3dtonot be excludable

under Rule 14a4i3 Moreover 1liere is nothing inhercntlyr vague shout the term iurrent

that would justify cxcluding the ProposaL See Kroger.2006 finding no basis to excilde

proposal.under.Rulc 14a.8i3that requestedihe company prare sustainability report that

provided review of current company policies and practices related to social environmental

and economic sustainability emphasis added

The Proposalis materially different froiji those at issue in the majority of.the no-action

decisions the Company cites with
respect to exclusion under Rule l4a-8i3 Thus the

exclusion of the proposals in the matters cited by NYSE is not instructive here For oxample

seyeral of .the no-action determinations identified by the Company relate.to shareholder

proposals that advocate affirmative changes to corporate policies but failed to provide

definitions or explanations of key terms in the proposals The Proposal at issue heM does not

requestanychang to coiporate policy at all but nieIy areport.from the Company setting forth

its assessment of current global expectations relatmg to ESG sustalnabihty disclosures using

terms that have previously been found not to be vague Indefinite Other dttenninations

identified by the Company involve proposals that advocated amendments to thó subject

companes govering documents.without.providing definitions or explanations of key terms in

the proposals or that contained conilicting terms.2 The Proposal does nQt seek ainendmeqts

See Verizon Communicationsinc Fth 212008 ailowing.thc exclusion of a.sharebolderproppsal rcquesting1hc

adoption of new policy for executive compensation but which failed to define ci provide parameters for the

requested Industry Per Group or relevant time pernd that was to be used for the cdniparison of executive

compensation practices Capital One Financial Corp Feb 72003 allowing the exciumon ofa shareholder

proposal requesting the adoption of policy on director remuneration but failed to define directOrs fres or what it

would mean for director to be considOred an employeó and Bank ofAmerica Corp Feb 25 2008 allowing

the exclusion of shareholder proposal requesting tle conipany to amend its recnbouse gas emissions policies to

observe tuoratoriurn on all financing investment aiid fw-iier involvement in actMtIÆ that support MTh

xemovafcoal miningJ àoal mining or the cciâstruction of new coal-burning power plants that emit

carbon dioxide because of uncertainty over what steps the company would iave to takeor refrain from taking to

implement the proposal emphasis added

2SeeSprint Ne.ael Corp Mar 2012 allowng the exclusion of shareholder proposal requesting amendments

to the companys govermng documents to allow proxy access but which did iqt describe the SEC Rule 14a-8b

chgibihty requirements that constituted central aspect of the proposal Danaher Corp Feb 16 2012 allowing

the exclusion of shareholder propoal requesting ameudnienis to the cmpanys governing documents to allow

shareholders to call aIpecial meeting where the proposal was .inconsistcntwith appliab1e provisions Of state

corporate .law and set ioth conflicting requests hat shareholders holding not less than one-tenth of the voting

power or holding the lowest percenlage of Uie Companys outstanding common stock permitted by law be

permitted to call special inectings where slate corporate law provided no such mininium holdings requirement and

Peoples Energy Corp Nov 23 2004 allowing the exclusion of shareholder proposal asking for amendments to
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the COthpans governing idocuiients and des not include contradictory terms Yet another

grqup of no-action decisionsinvolvŁd requested changes in th ubject companies business or

management practices without providing guidaxfce in the proposal on the meaning of key terms

or how to implement the proposals.3 The- Proposal seeks no comparable changes at -the

Companyand uses terminology That-has plain-meaningand has been found to notbe vague and

indefinite in similar shareholder proposals

Finally while the no-action decision in ATT Inc Feb 16 2010 permitted the

exclusion of sharebqlder proposal requesting teport
from the conany in this iflstance on its

lobbying activities including grass roots lobbying communications the Staff allowed the

company to ecclude the shareholder proposal 1eºause it failed to define the mening of the

critical tenn grass-roots lobbying coniniunications There is no similar term of art .at issue in

theProposal that has been found bythe Staff th be vague and indefinite and as setfoiih above

the relevant decisions on the terms at issue in this matter such as ESO sustainabiity

information and current have denied exclusion under R5ule 14a-8i3

The Company cites only two no-action decisions allowing the exclusion of shareholder

proposals requesting sustainabiity reports under Rule 14a-8i3 Ryland Group Inc Jan

19 2005 allowing exólusion of shareholder roposal requesting sutainability report based

on the cflobal Reporting Initiative GR1 guidelines and The Kroger Co Mar.-19 2004

same However iii both Of these iæstances.the effect of the lb-actiOn döterrhinations has been

effectively mooted as explained ifl the sbaróhoider proponenti lettºrn TdxaiIndüsiriŁs ijhich

also involved shareholder request for sustainability repoii but which did not require the use

of the GRI guidelines As set forth on page of the sharcholder proponents May 30 2007

response to the companys no-action request mTexaiJndutrzes

This type of shareholder proosal has been presented to the Staff

on many occs1ons over the past several yearS citing Rule .l4a-8iX3 as

reason for omission By 2005 the Staff had forged simple ttst which

the.companys governance documepts to limit director indemnification where the critical tenn reckless neglect

was not defined

3SeeFâcon Corji Jan 29 i992 allowing the cxc1ugio Of shaehoIder proposal asking the con pany to adopt

polidy thatno one be elected to the BoardofDireŁtors who has taken the company into bankruptcy or one of the

Chapter 7-li or 13 after losing considerable amount ofmoncy where the lack of definition of tenns such as the

company Chapter 1.3 and.coæsiderablc imount of ntonc rendered it impossible for sharehbldcrs to know

what they may be voting for and for the company to implement the proposal if approved Fuqua Industries Inc

Mar 12 1991 allowing the exchision of shareholder proposal requesting that the company impose prohibition

on any major shareholder which cuiTently owns 25% pf the company and has three Board Seats from

compromising the ownrship of the other stockholders where the meaning and application ofterins such asany

major sbareholderwould have to be made without any guidance from the proposal itself Wendy sJnt Inc Feb

24 200.6 allowing the exclusion of shareholder proposal that called for the companys board issue interim

reports to- shainhàlders.that detail thà jirogreis made towaM accelerating development of controlled-tmospherŁ

killing CAKahuniane way to killcbickens where it was unclearhow the company could implement
the

proposal to accelerate -development of CAK when it was not in -the business of raising transporting or

slaughtering miin1iR
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was aptly summanzed in etter from company that had received

similar proposal

guidancemay.be gleaned by analogy from recent.

Staff decisions under Rule 14a-8i3 with .respect to

proposals seeking Social economic or envirOnmental

sustainability reports The Staff generally will issue no-

action letters under i3 when proposals would compel

company to apply the compiex Guidelines to the

preparation of the report E.g Ryland Group Inc Oan 19

2G05 ConAgra Foods Inc July 2004 Ktoger.Co

March 19 2004 upon recOnsideration April 21 2004
The Staff generally will not do Øo when the proposals just

broadly request sustainability report and leave it to the

companies to decide bow best to prepare the report E.g
Wal-Mart Stores Inc Feb 17 2004 Hormel Foods Corp

oct .22 2004 Burlington Resources inc Feb 2005
Wendys International Inc Feb 10 2005 andSeaboard

Corp Feb 142005

Abercrombió Fitch Co May 2005

Texas Industries July 27 2007 Thus the two no-action determinations cited by the

Compaiy for the proposition that sustainabilitypróposals may be exciudea under Rule 14a-

8i3 rest entire1i On the issue of requiring that acompanyprepate its sustainability report

using the Global Respithse Initiative Guidelines which is not an Łlemenf ofthe Proposal

The Pdposal is not vague Or ambiguous It merely requests that .NYSE provide

sharehØlders with its assàssment of current global expectations on the disclosure of ESCI

sustainthility information by publicly traded companies While tlió supporting statement

provides references to some possible sources of ihlbrmation that may be relevant to the requested

report it is left to the Company to decide how best to jtŁpare the report consistent with the

shareholder proposals at issue in Induâtries Krogei 2006 Chesapeaki Energy SunTru3t

and Terex

II The Proposal Is Not EcludÆble Under Rule 14a-8i7 Berause The Underlying

Subject Matter Of The Proposal Raises Significant Policy Issues

Rule 14a-8i7 alldws companies to exclude shareholder proposals that deal with

matter relating to the companys ordinary business operations The Staff clarified its position

on Rule 14a-8iX7 in Staff Legal Bulkting 14E SLB 14E

Prior to SLB l4E the Staff applied the following analytical framework to determine

whether Ornot to exclude proposal under Rule 14a-8i7 in Staff Legal Bulletin 14C
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To the extent that proposal and suppting statement have focused on

company engaging in an internal assessment of the risks and liabilities that the

coinpahyfces as result of its operations we have permitted companies tO

excludó these proposals under Rule 14a-8i7 asrelating to an evaluation of risk

To the extent that proposal and supporting statement have focused on

conipany minimizing or eliminating operations that may adversely affect the

eniirónment or the public beajth e.have not permitted companies to exclude
these proposals under R.ue 4a-8i7

In SLB 14E however the Staff noted that it was concerned that its application of the

analytisal framework may have resulted in the unwarranted exclusion ofproposals that relate

to the evaluation of risk but that focus on signicant policy issues Instead of focusing

whether proposal requires an evaluation of risk the Staff Will instead focus on the subject

matter to which the risk pertains or that gives rise to the risk SLB 14E The Staff stated

In cases in which proposals underlying subject matter transcends the day-

to-clay business matters of the company and raises policy issues so significant that

it would be appropriate for shareholder vote the proposal -generally will not be

excludable

jrhus the mere fact that propoÆl and supporting statement relates to the company

engaging iii an evaluation of risk is not sufficient to exclude proposal that deals .with

significant pOlicy ithues Howevór where aproposals underlyifig subject niattŁr involves an

ordinary businessinatter to the comjaæy it is generally excludable under Rule 14a-8i7
SLB 14E

Furthermore .a company may exclude .aproposai seeks tb micro-manage the

company by probing too deeply into matters of complex nature upon which shareholders as

group would not be in position to make an informed judgment Exchange Act Release No
34-40018 May 21 1998

Sustainable Stock Exchanges Are Signli cant Social Policy Issue

In Section .the Companys çarly involvânent in the -Sustainable Stock Exchange

Initiative SSEI is discussed in order to explain the Companys long-standing familiarity with

the issue of ESG sustainability disclOsures This significant social policy initiatIve is also

highly relevant in this matter as it demonstrates the transcendence of the issue of ESG

sustainability disclosures beyond the day-to-day business operations.oftheCompàny The SSEI

was organized by the United Nations-backed Principles for Responsible Investment the United

Nations Conference on Trade and Development the United nations Environment Programme

Finance Initiative and th Unifed NÆtioh Global Compact -and held its first global dialogue in

New York in 2009.

Approximately 100 leaders from stock exchanges institutionalinvestors and regulatory

bodies including representatives from the Cothpany participated in the 2009 discussions on

ESG disclosure corporate sustainability and responsible investment As was reported at the
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time the inita1-meetingwas held to explbre how The Worlds exchanges can work togóther with

inostors regulators Sand busines to encouago loæg-tethi pprbaches t0 investment.4 As
James .Gifford ExºeutivØ DirectOr of the TiN-backed Principles forResj$onsible 1nvestmnt

noted at thetinie Any.mves to improve corpotatedisc1osure on ESG issues are likely to

beneflt.exchanges througliTenhancing both the reputation of markets aædthà investabi1itof the

companies traded on thm Id ByJune 2011 the UN Global Compacts effort on cbrporate

sustainabijity had expanded to approximately 6000 companies in 135 countries and UN
Secretary-General Ban Ki-moon announced goal of reaching 20000 companies by the year

2020

In 2010 Responsible.Research issued report titled Sustainable Stock Exchanges Real

Obstacles Real Opportunities.6 This report set forth an assessment of then-current sustainability

struCtures and practices at 30 of the worlds largest stock exchanges and provided commentary

on the possible role of stock exchanges in ESG sustainabiity disclosures in anticipation of the

September 2010 meeting that was held in China to discuss .the SSEIs achievements to date In

March 2012 the SSEI issued its Sustainable Stock Exchanges Report on Progress which

discussed the results of the SSEIs own survey relating to ESO disclosure and sustainabiity

issues at 27 of the worlds largest exchanges setting out the progtess made .on this issue as of

early 2012 as well Ss discussion on improving ESG disclosthe going forward

Given the extensive attention the matter of sustainable stock exchanges has received via

the IJN andthethousarids of participants in the UNsrgrams to date it is clear that this issue

transcends the Companys day-to-day business operations

The Proposal Does Not Relate Ta The Companys Subsidiarys Fundamental

Day-To-Day QDerations And Is Not Exdudable IiuderRulO .14a-8i7

NYSE argues that the Proposal seeks to infringe on the Compaiiys day-to-day operations

in establishing listing requirements relating to ESG sustainabihty disclosures by issuing

companies whose shares of stock Irade on the Companys exclanges .No Action Letter at 7-8

It bears repeating the PropOsal merely requOsts That the Board prepare report assessing the

current global cx atiôns for issner disclosure of ESG/sustainability information and report to

shareholders by December 31 2013 jt flndiægsandthc Boards recommended steps if any or

their reªsoiis for declining to make recommendations if none for encouraging

4Global Sock Exchanges and Investors AddressNeed for Sustainability Reporting at IJNDialogue Nov 22009

available.at httpi/ ww.ung1obaIcompactorg/NewsAndEvent/nws.archives/2009_l 1_02.html

5Busincss leiders urged keep corporate sustainability high profile aI coining UN development conference Jun

222011 available athtpJIwww.cbinadaily.com/cnXinhua2OJ 1-06-22/content_2965381.htmL

The Responsible Research 2010 Sustainable Stock.Exchange report it Available

The SSBI 2012Sustainablo StockExchangcs Report on Progress is available at

http//www.wiglobalcompactorgIdocsfissues.docFinncia1market/Sus1aiuable_Stoc1çExcbanges.pdf
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ESG/sustainabijitv disclosure in the markets where NYSE uronext does busines The

Proposal does not.mention and neither requ.ests nr contemplates ôhangc to the Companys

listing standards for those issuers whose shares of stock trade on the Companys exchanges The

Companys argument on this issue is an attàmpt to muddy the waters by attributing to the

Proposal request intent nd effect which do not exist The Proposals focus is solely on the

broader significant policy issue as recognized by the United Nations in its creation of the SSEI
of sustainable stock exchanges arid sustainability disclosures by publicly tra4ed companies

gnerally

NYSE tries to portray the Proposal as seeking changes to the listing standards for issuing

companies whose shares trade onNYSEs exchanges-.arguing that the promulgation of such

listing standards is conducted by the Companys subsidiary NYSE Regulation which is not

overseen-by the Companys board of directors.8 No AÆtion Letter at In addition NYSE

wrongly describes the Proposal as seek to involve the Companys shareholders and Board

in matters that are committed to the oversight of NYSE Regulation Id The Proposal does

neither

In fact it is more accurate to ràd the Proposal as request by shareholders that the

Companys-board utilize its.unique position to generate the requested report on the broader social

policy issue of sustainability disclosures-with the cooperation of entities like the Companys

subsicliÆy NYSE Regulation At the same timç there is no request or iecuireinent in the

Proposal that the Company or its subsidiary take any steps to change any listing requirements

that may-be the -responsibility of NYSE Regulation All that is requested is rqxt from the

Cthnpans board on the broader socisF pOlicy issue of sustainabiliy as it relates to corporte

discIosurs and any recormnendations the Company may haves if any on encouraging

sustainabthty disclosures it may be that the Company will decline to piovide such

recomniendations in light of the- role ofits Łubsidiary NYSE Regilatioii -However this is

contemplated by the Proposal in its provision that the Company can prOvide its reasons for

declining tQ.provide recommendations should it po.decide In any-event shareholders woukd still

have the benefit of the Companys assessmelit of current global expectations relating to

sustainabthty disclosures

The no-action decisions relied on by the Company for its argument on this point are all

distinguishable from this matter JP Morgan Chase Co Mar 12 2010 Rile Ad C6rp Mar

26 2009 Resources Inc Feb.22 2011 athl CocÆ-Cola Co Feb 17 2010 eaôh

invOlved either requests.for changes in the subject companys practices and policies or detailed

infomiation on products or.the companys business operations
that clearly did not transcend the

day-to-day business matters of the company to implicate important
social policy issues9

In addition none of the no-ac ion decisions cited by 1YSE ielating to exclusion under Rulc.14a-8i7 indicate

that the day-to-day business operations of an independently overseen corporate subsidiary that is not the subject of

the shareholder proposal should somehow be evaluated in determining whether exclusion of that shareholder

proposal is appropriate

NYSE cites iFMorgan Chase Co Mar 12 20 10 ajiowing exclusion ofa proposal requesting adoption of

policy barring future fi ancmg .. of companies engaged-in .mountain lop removal coal mining Rite Aid Coip

Mar 26 Z009 allowing exclusion of proposal requesting report on the companys responsç to reguatory
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Envirozunental social and borporate .governanàe disclpsuresrelating to sustainability is .a el1-

recognized social policy issue that warrants denial of exclusion under Rule 14a-8i7

The.Proposal Does Not Micro-Manage Complex Matters And Instead Gives

The Company Discretion In Preparing The Requested Report

The Companys argument that the Proposal is an attempt to micro-manage either the

Companys listing staiidards or its relationships with companies whose shares trade on the

Companys exchanges is also misplaced NYSE imagines lsimdry list of interference with its

and its subsIdiarysbusines.as .a result of the Poposa.o ofiic.are nientioied.in or

requested or required under the Proposal. NYB begins by .detailing the factors -That its

sdbsidiary NYaE .egu1ation routinely must- consider--in developing lijig iidanis.-

publióly tracled companies and claims that the proposal seeks to intrfere with the development

of listing standards for the Conipanys stocic exchanges.. No Action .Request at -This

flaty ontiadicted by the planlaniageof the Proposal which makes no atempt to change oiin

aw way affect any.listirg nda .applic to the Conpanys exchaiges All that is soigh

is
aF report sçttIng forth the .Compay .ssessment of çurrent expectations relating tO.

susthanabiIty disclOSumS. the extent it makes sense for Company to utilize the

aproprite resoucea availaile to it including the ifonnation that its subsidiary NYSE

Regulation may have with regard to thaisspe then it is possiblethat.in prepring the requested

repoTt there will be mqetings and discussiois between th6 Company and its subsidiary on the

topic of the ieport But the liroposal does not rŁqudst1nor should the preparation of the requst

report result jn any change to the listing standards for the Companys exchanges The

Companys argument on this1 point is agan nothing more than an attempt to confuse the issue of

what has been requested mthe Proposal byportraying it.as soinethingitis not

The Staffs determination in Cleco Corps Jan 26 2012 which the Company attempts to

distinguish is mstructive in several respects deco is public utility holding company and the

shareholder proposal at issue requested report on the companys sustainability risks and

opportunities well as an analysis of material water-related risks In seeking to exclude the

shareholder proposal under Rule 14a-8i7 Cleco argued that it would have to perform

detailed analysis of how water scarcity may affect the Companys equipment methods of

cooling equipment .methods of generating electricity business strtfŁture relatióusliips with

whplesale power suppliers relationships with customers the means by 4which it transmits and

sells electricity and would necessarily encompass the Compys budgets capital expenditure

plans arid its short- and long-temi business strategies Cleco Dec 21 2011 no-action request

at Moreover the company pointed out that its pnmary operating subsidiary was subject to the

jurisdiction of state and federal utility rØi1ators which meant that the requested report would

require significant analysis of how applicable regulations related to water scarcity issues and

that the report ifcompieted would be used by shareholders to micro-manage the companys

pressures aflcting sales of tobacco products DØrninion Reäources Inc Feb 22 2011 allowing exclusion of

proposal requesting the company give customers the option of purchasing elecliicisy generated from 100%

renwab1e energy and Coca-Cola Co Feb 17 20J0allowing exclusion of propoaI requesting report on

policy options regarding concerns relating to bottled water
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dày4o-day operations in generating electricity Id at 3-4 TheStaff.rØjected Clecos request

without any respânse even having been stibmitted by-the thareholder proponent and fcund that

the proposal focuses on the significant policyissue of sustainability Thus.the Cleco decision

illustrates the applicability of the significØnt social policy exception under 14a-8i7 to this

matter as well as directly refuthg the Companys mistaken argument relating to alleged

interference with the day-to-day operations of subsidiary as justi1ng exclusion of the

Proposal

hi addition none of the matters NYSE citçs to support its argument on this point to the

exteptthey related mole broedly to sustainability or any other videl recogiried significant

social policy were able to transcend their effect on the subject companies day-to-day business

operations and thus are clearly distinguishable See Marriott Intl Inc Mar 17 2010

allowing exclusion of shareholder proposal under Rule 14a-87 that sought to require the

company to install low-flow shower heads in the companys hotels FetSmart Inc 14
2006 allowing exclusion of shareholder froposal under Rule 14a-8i7 that sought

prohibition on the companys sale of buds and ClŁarChannel Commur.ication Inc Mar 10

1999 allowing exclusion of shareholder propOsal under Rule 14a-8i7 requesting adoption

oiapolfcy to oily accapt tObaccà advertisements that bad been independently verified not .to

appal to minors All of these matters clearly relate to the ordinary business of the target

companies in ways that the Proposal does not and
respect specific changes to the subject

companies business practices and/or policies The Proposal makes no such request and is

therefore not excludable under Rule 14a-8i7

Finally the Staff has found æobasis to exclude proposals requesting sustainability reports

under Rule 14a-8i7 where tho.propos1 allows niaæaethent discretion to choose the specific

topics addressed by the sustainability report See SunTrust proposal requesting sust inability

report stating that ttlie report should include the companys definition of sustainability

Wendys IntçrnaionalInc same Thus request to write suitaiiiability report transcends

companys ordinary business even where theprOposal does not specifically detail which isues

the report should address just as the Proposal seeks the Companys assessment of current global

expectations relating to sustamability reporting and allows it to use its discretion in making such

an assessment

The Proposal Conies Wlthm The Sigiufkant Social Pohcy Exception

To Rule 14a-Om

The Company next ektowledgŁS ait must that shareholder propOsals relating to

sustainabilityrepOrtitig do raise significant aócial- policy issues that justify denial of exclusion

under Rule 14a-8i7 citing Cleco However lit
then attempts to rely on trio of

distinguishable cases.for the propOsition that projosals relating to both ordinary business matters

and significant social policy issues are excludable under Rule 14a-8i7 As with its previous

arguments relating to day-to-day busIness concerns the Companys effort on this point is another

attempt to mis-characterize the nature of the Proposal in an attempt to make it appear similar to

the decisions on whichthe Company relies while ignoring the specif1c of ClecO which as set

forth above are much closer tO those at issue here SpçcificallyNYSE cites General Electric

Co Feb 2005 allowing exclusion of shareholder proposal under Rule 14a-8i7
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requesting report on offshore job relocation General Electric Co Feb 10 2000 allowing
exclusion of sharehclder proposal under Rule 14a-8i7requestinga ôhangein accunting

policies relating to executive ..conipensation and Wal-Mart Stores ma Mar 15 1999

allowiig exclusion .of sharehuldet proposal updcr.Rule 14a-8i7 requesting report On the

companys actions to ensure that it did not purchase from suppliers üsingforce labor convict

labor child labor or failed to comply with 1ass protecting emp1oyeeisights to support its

position regarding the interplay of signiflcant social policy issuŁ and ordinary business

However the more salient distinction between these matters and the Proposal is that The

decisions citedby NYSE requested change in the subject companys policies .or practies in

ways.thatthŒ ProposaF does not The Proposal does not seek any change in IJYSEs business

operations or policies and thus only relatea significant soeia policrand does not also relate

to the companys ordinarybusiness matters As rsult The Proposal satisfies the significant

social policy exemption to Rule 14Æ-8i7 and is not excludable

The Cdmpany attempts to distinguish several no-action determinations relating to

sustainabiityby again implying an intent and effect of the Proposal that does not exist First

NYSE attempts to distinguish the decisions in Cleco discussed above and Citigroup Inc Feb
27 2002 finding no basis to exclude shareholder proposal under Rule 14a-8i7 that

requested report on the companys commitment to confronting climate change on the basis

that those shareholder proposals sought sustainability reports on The subject companies

themselves while the Proposal requests or requires sustainabibty reports from publicly traded

companies whose shares are traded on the Companys exchanges No Action Request at 10-11-

Again this is mischaracteri2ation of the Proposal which seeks only report from the

Company and not from the companies whose shares trade on the Companys exchanges on

curreni global expOctations relating to sustainabihty disclosures

Finally the Cornpan3 argues thattheProposÆi is differenVfrorn prior no-action decisions

involving the iimental or sustainability policies Of third parties suchas WaI.Mart Stores

Inc Mar 29 2011 finding no basis to exclude shareholder proposal under Rule 14a-8Ol

that rŁquesied adoption of requirement that the companys suppliers publish annual

stthtainability reports BoA of America Corp Feb 22 2008 firidin io hasis to eiclude

shareholder rQpôsaE tinder Rule 14a-8i7 that requested Eeport on how implemefltation of

cthaip environmental principles has led to improved environmental and social outcomes in

projects financed by the company and Merrill Lynch Co Feb 25 2000 finding no basis to

exclude sharŁhólder proposal under Rule 14a-8i7 that requested repOrt reviewing the

coæpanys uidertviiting investing and 1endin criteria with view to incorporating criteria

related to transactions impact on the environment human rights and risk to thŁcompanys

reputation NYSE argues that the foregoing proposals were not excludable because the

environpiental or sustainabihty ohcies of third parties at issue were directly related to the

shareholder proposal target companys own business or services No Action Request at 10

VIhule this may in fact be Øorrect it is irrelevant to the Proposal which makes no request with

respect to and does not effect the sustainabiity disclosures of third
parties

with which the

Company is concerned which are publicly traded companies whose shares trade on the

Companys eichanges In fact the forergoing slire1io1der proposals are lunch more intrusive and

related to thesübjedt ccrnpaæys dày-to-day btisiness operations than is the Proposal which does
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not request any change in policies or procedures If anything the decisions the Company ctes

on this point are further support .for the proposition that the Proposali not excludable under

Rule 14a-8i7 because it does not ask for anything remotely as intrusive with respect to third

partiesas the decisions above which have denied exclusion of such shaieholder proposals

CONCLUSiON

For the forgoing reasons the Coffiptroller respectfully requests
that the Staff decline to

concur in NYSEs view that it may exclude the-Proposal tinder Rule 14a-8i3 and Rule 14a-

8i7

Please do not hesitate to contact the undersigned at 302-622-7065 should you have any

questions concemii this matter or should you require any additional information

Sincerely

MichaeL Barry

cc Joseph Hall Esquii
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Joseph Hall

Davis Polk Wardweil LLP 212 450 4565 teE

450 LexIngton Avenue 212 701 5565fax

New York NY 10017 joseph.hall@davtspoik.com

December21 2012

Re NYSE EutànØxt

Proposal of the Comptroller of the State of New York Pursuant to Rule 14a-8

Under the Securities Exchange Act of 1934

Paragraphs i3 iX and of Rule 14a-8

Via email she reholdemmoosals@sec aov

Office of Chief Counsel

Division of Corporation Finance

Secunties and Exchange Commission

100 FStreØtNE

Washington DC 20549

Ladies and Gentlemen

On behalf of NYSE Euroext Delaware corporation the Company and in accord nce with

Rule 14a-8j under the Securities Exchange Act of 1934 as amnded the Exchange Act we

are filing this letter with respect to the shareholder pioposal the Proposal and supporting

statement subthitted by the Comptroller of the State of New York the ComptroIler as trustee

of the New York State Common Retirement Fund and administrative head of the New York State

and Local Retirement Sytemtogether with the Córflptioller the Proponent on November13

2012 for Inclusion In the proxy materials that the Company intends to distribute In connection with

its 2013 Annual Meeting of Stockholders the 2013 Proxy Materials

We hereby request cànflrmatlon that the staff the Staff of the Division of Corporation Finance

of the U.S Setu rities and Exchange Commission the Commission will not recomEnend any

enforcement action to the Commision if in Ränce on Rule 14a-8Q the Company omits the

Proposal frômits2013 Proxy Materials Pursuant to Rule 14a-80 this letter is being filed with

the Commission no later than 80 days before the Company files its definitive 2013 PrOxy

Materials Pursuant to Staff Legal Bulletin No 14D CF Shareholder Proposals Nov 2008

question we have submitted this letter via email to shaehokioproposals@sec.gôv Also

pursuant to Rule14a-8fj copy of this submission is being sent simultaneously to the

Proponent as nOtification of the Companys intention to omit the Proposal from its 2013 Proxy

Materials This letter constitutes the Companys statement of the reasons that it deems the

exclusion of the Proposal to be proper We have been advised by the Companyas to the factual

matters set forth herein

Ni 15143O2lPROXY13l14A.81NYX Ccmper 2013 l4aB no actIon requestdoc
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The Proposal

The Proposal asks that the shareholders of the Company adopt the following resolution

BE IT RESOLVED

That shareholders request that our Board prepare report assessng the current

global expectations for Issuer disclosure of ESGlsustainabllity information and

report to shareholders by December 31 2013 its findings and the Boards

recommended steps if any or their reasons for declining to make

recommendations if none for encouraging ESGlsustainability disclosure in the

markets where NYSE Euronext does business The report should be prepared at

reasonable cost omitting proprietary information

copy of the Proposal and related correspondence Is attached to this letter as Exhibit A.1

Statement of Reasons to Exclude

The Proposal may be excluded underRule 14a-81X3 because It is Impermissibly

vague and Indefinite it Is subject to differing and conflicting Interpretations and It

otherwise falls to provide sufficient guidance on Its Implementation

The Proposal contains vague and overly broad language that would leave sharetiolders

uncertain of the Proponents Intent and the Company uncertain as to what actions would be
required If the Proposal were approved Accordingly we believe that the Company may properly

exclude the Proposal under Rule 14a-8I3

Under Rule 14a-8i3 proposal may be excluded if the proposal or supporting statement Is

contrary to any of the Commissions proxy rules including Rule 14a-9 which prohibits materially

false or misleading statements in th proxy materials in Staff Legal Bulletin No 14B CF
SharnholdirPmposals.Sep 152004 the.Staff stated that reliance on 14a-8i3 to

exclude or modify statement may be appropriate where the resolution contained in the

proposal Is soinherentlyyague or indefinite that neither the stockholders voting on the proposal

nor the compny In Implementing the proposal if adopted would be able to determine with any

reasonable certainty exactly what actions or measures the proposal requires ..

The Proposal Is impermissibly vague because of the failure to define kay terms and the

different and conflicting Interpretations as to the possible meaning and application of the key

terms that represent the fundamental aspects of the Proposal leading to failure to provide

sufficient guidance concerning its implementation proposal may be vague and thus

misleading when It fails to address essential aspects of Its Implementation See Verlzon

Communications Inc Feb 21 2008 finding that shareholder proposal regarding senior

executive incentive compensation could be excluded because formulas used in calculating the

compensation were not adequately defined and Capital One Financial Corp Feb 72003

concumng the exclusion of proposal under Rule 14a-83 where the company argued that

its shareholders would not know with any certainty what they are voting either for or against

The Staff has also regularly concluded that proposal may be excluded where the meaning and

Email addresses belonging to the Proponent have been redacted from the exhIbits hereto We will provide

unredacted copies to the Staff on request

NY 15143OO2IPROXY13/14A-8AIYX CcmptrcIler 2013 14a5 no adicn equestdoc
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application of terms or standards in the proposal may be subject to differing interpretations

See e.g Peoples Energy Corp Nov 23 2004 permitting exclusion of proposal where the

term reckless neglect was found to be undefined Exxon Corp Jan 29 1992 permitting

exclusion of proposal regarding board member ciitena because vague tmswere subject to

differing interpretations and FuquaIndustries kc Mar 12 .1991 meaning and application of

terms and conditions in the proposal would have to be made without guidance from the

proposal and would be subject to differing Interpretations

The Proposal does not define the key terms current global expectations or ESG/sustainabllity

informationin the requestfor report on currentglobal expectations for issuer disclosure of

ESG/sustalnability information The Company operates stock exchanges In the United States

and EuropewIth over 3800 listed Issuers headquartered in more than40 countries across more

than 100ihdustries TheProposal appears to assume that there are discernible currentglobal

expectations with respect to disclosure of ESG/suetàlnabillty Information by issuers listed on

the Companys various stock exchanges but the use of these terms raises several interpretative

questions First it is not at all apparent whatexpectationsT means in this-context

Expectations mayrefer to requirements In statutes rules or regulations governing one or more

environmental orôther social Issues or the disclosure of such Issues- or It mayInstead referonly

to aspiratlonal statements bythirdspartjes interested specif Ically inenvlronmental or social Issues

or more generally in additional public disciosureby listed companies It-is also unclear whose

expectations should be the focus of the report sought by the PropOsal it may- bathe

expectatiOns of issuers listed on one of the Companys stockexchanges the expectations of the

varlousregulatois thatoversee the Companys stock exchanges the expectations-of the

regulators or legislators who oversee-the companies listed on the Companys stock exchanges

or the expectationsof third parties thathave general interestin uncovering perhaps even

suppresn9the type of lnformatlonthat the Proposal seems to be.looklngfor Expectations is

also usually understood in its plainmeaning to be broad enough toencompass someones

beliefs about the way things should be -as opposed to what is actually required which further

complicates any efforts by the Company to comply with the Proposal

The Proposal further asks that those expectations be both global and current In nature on

ESGlsustainability information Global may be Intended to cover the entire world the

countries in which theCompany operates or the countriesin which listed issuers are

headquartered As to the time period given that the report from the Proposal Is expected the

end of next year it is ambiguous as to whether the Company is expected tobe currentwith

respect to the expectations of today or by the time the report Is issued Given the volatility of

sentiment surmundlng.controverslal environmental and related-social issues that time-difference

could be significantly meaningful In terms of fulfilling the Proposal

Since there is no explanation or guidance in the Proposal and no well-established recognized

meaning for these crucial aspects of the Proposal shareholders cannot make Informed voting

decisIons without understanding the scope of the request and the Company would not know with

reasonable degree of certainty what action is expected in order to Implement the Proposal if

the Proposal Is adopted The failure to define key terms and the absence of any explanatory

guidance renders the Proposal vague and misleading and the Staff has consistently concurred

with the exclusion of such proposals See e.g ATT Inc Feb 16 2010 permItting exclusion

of propOsal requesting report on lobbying Including grassroots lobbying communications

for failing to define grassroots lobbying communications Bank of America Corp Feb 25

2008 permitting exclusion of proposal requesting that the company amend its polIcies to

NY I5I43IDO2IPROXYI3fl4A.-8INYX ColTçtro0er 203 14a8 no acon requestdoc
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observe moratorium on all financing investment and further involvement In activities that

support MTR mountain top removal projects without defining what would constitute further

involvement and activities that support MTR rprojectsfl and Wendys International Inc Feb
242006 permittIng exclusion of proposal requesting report on the progress made toward

accelerating development of controlled-atmosphere killing without defining accelerating and

development

The Staff has consistently found that proposal should be excluded as vague and misleading

when ft falls to address essential aspects of its Implementation See.e.g Sprint Nextel Coip

Mar 2012 permitting exclusion of proposal that called hr proxy materials to include

director nominees of shareholders who satisfy Rule 14a-8b eligibility requIrements because the

absence of specific description of these requirements meant that shareholders who were not

familiarwith them would not be able to determine.what they are based on thelanguage.of the

proposal and Veiizon Communications Inc Feb 212008 permittIng exclusion of proposal

limiting executive compensation but failing to define Industry Peer group or relevant time

period where the company argued that itlacked the guidance to implement such proposal

Furthermore the language is subject to differing and confllctinginterpretations The Staff has

regularly found proposals to be excludable where the meaning andapplcation of their terms

may be subject to differing interpretations See e.g DanaherCop..Feb 162012 Inding

that proposal may be excluded because it sets forth two inconsistent alternative requirements

for how the proposal should be Implemented but falls to provide guidance on how the ambiguities

from the vague language should be resolved Exxon Coip Jan 29 1992permIthng exclusion

of proposal regarding board member criteria as vague andlndeflnltewhere.the company

arguedthat company could refer to Itself or to other companIes and Pbankruptcy could apply to

federal stateor forelgn.laws and Fuqua Industries Inc Mar.12 1991ascertaining the

meaning and application of terms and conditions In the proposai would have to be made

without guidance from the proposal and would be subject to differing Interpretations

Sustalnability itself has widely different meanings depending on the circumstances which may

then lead different parties tohave varying current global expectations on sustainabirity and

sustalnability disclosures As floted by researchers from the Institute for Environmental Studies

at the University of Wisconsin the term sustalnability depends on the context In which It Is

applied and onwhether its use is based on social economic or ecotogicalperspective.2

Expectations regarding sustalnabllity also vary based on geography According to 2012

session of the World Economic Forumsustalnablllty means different things In developed highly

Industrialized countries in emerging economies and in developing and least developed

countries.4 Without more detail therefore the use of the term sustainability inthis particular

Proposal as It relates to request to assess the current global expectations for issuer

disclosure of sustainability information does not make dear to the Company and its

shareholders exactly WhICh set of beliefs or findings on sustainability the Proposal requests to

measure

2Bro Becky Mark Hanson Diana Liverman Robert Meredith Jr Global Sustainabthty

Toward Definition 11 Eiivrt MGrcr 6713-191981

3The Sustalnabilhty Context WORLD Ecoworiic FORUM

hftp/w.weforum.orWsesslons/summary/sustalnabllfty-context-O last visited Dec 21.2012

NY 1514310021PR0XY13114A-8INYX co.j4r.J 2013 14a8 no action icquestdoc
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The supporting statement only confuses mailers by citing external sustainability initiatives that

delineate ESG and sustalnability Issues In differing and conflicting ways The Hong Kong

Exchanges and Clearing Reporting Guide concedes that there is no.deflnitlve list otESG issues

and provides several examples Including corporate governance environmental protection labor

practices community involvement consumer issues anti.corruptiori and supply chain

management4 The World Federation of Exchanges website lists several areas of sustainable

Investment Including Climate change carbon trading cleantechnology labor standards and

human rights among others5 Bloomberg LP collects and lssemlnates ESG data on oVer 220

indicators By contrast the International Chamber of Commerce strongly disagrees with any

framework seeking standardized corporate reports cn.sustainabilIty.while at the same time the

Global Reporting Initiative actively seeks uniform reporting guidelines calling for commitmentto

develop recognized framework acrossall listed companies Governments in countries where

the Company operates also have relevant definitions as to the corporate social responsibility that

companies such as NYSE Euronext listed Issuers should consider in conducting their

businesses.8

Even if the Company were to limit itself to written accepted Sources to identify the current global

expectations on ESGlsustainability disclosure by listed companies it would face

insurmountable obstacles tryingto determine whatwould constitute such current.global

expectStlons Without additional guidance in terms Of selecting among these many possibilities

which represents only small sampling the Company cannot determine which types of

expectations should be included or not as relevant for issuer disclosure of ESG/sustainability

informationthat would satisfy the Proposal

Moreover the .Staffs.precedents suggest.that proposals referring to broad external guidelinesareRule 14-8i3 because of the potential to confuse.andmlslead

shareholders Se The RylandGroup Inc Jan 19-2005 permitting exclusion of proposal

requesting sustalnablifty report based on the Global Reporting Initiative GRr guidelines

wherethe companyargued that the proposal failed to convey to shareholdersthe breadth and

complexity of the GRI guidelines and Kroger Co Mar 19 2004pennittlng exdusionof.a

proposal requesting sustalnabilfty report based on GRI guidelines where the company argued

that the proposals extremely brief and basic desctIption of the voluminous and highly complex

guidelines did not adequately inform shareholders of what they would be voting on and did not

adequately Inform the company of what actions would be needed to Implement the proposal

4HàngkExchanges and Clearing Limited Consultation Fapes EnWmnmÆtal Social and GàVarnanc

Reporting Gufde December2011

http/hvww.hkex.ccm.hklengfriewsconsullmktconsullDocumenlslcp2Olll2.pdf

5Ecchanges and Sustainable Investment WORLD FEDERATION EXCHANGES httpJiww.wodd

exchanges.orglsustainabillty/ last visited Dec 21 2012

therof Congresi Global Business Calls on Rlo20 to Encothige Sustalnability

ReportIng 2012 httplMw.Iccwbo.org/Advocacy-Codesand-RulesIAreaS-of-wOftdCOrporateReSPOflSthility

and pliobal.Business-Caon..Rlo-plu-204o-EncouragUstalflability-RepOdlfl9L

7Globai Reporting Initiative Report or Explain pcilcypmposal for sustalnablllty reporting to be adopted as

common practice forthe advancement of Green Economy for the UN Conference on Sustainable

Development Rio20 2012
hftplMw.unglobalcompactorgldocs/commwllcatlon_on...pngresa/Tocls_and_PublicaUOflsIGRLRePOrt_Or_EXP

lain.pdf

See Noun Keith Corporate Social Responsibislly An International Perspective

htthJAwasearaInroessionalaNaItE-newIbosc/docPDC201O/680.pdf

NY 15143nO2IPROXY13114A-8INYX Contçrofler 2013 14a8 no acIon iequestdoc

B-5



ANNEXB

Office of Chief Counsel December 21.2012

The Proposal by citing to current global expectations Instead of providing reference to set

of established guidelines is even more vague than the proposals described above referring to

GRI guidelines because it provides no indication whatsoever of how the Company Is supposed to

discern TMglobal expectations The examples referred to above represent only small handful of

possible resources that have addressed what may be considered uexpectalions for corporations

globaHy in terms of providing sustainability information to the public It should not be the case

that providing reference to specific external standard such as the GRI would render

proposal excludable under Rule 14a-8Q3 for being vague-and Indefinite but using highly

ambiguous language such as current global expectatlons that arguably Incorporates any and all

external standards within its broad scope would not

We recognize that the Staff has previously determined that shareholder.proposals using the

terms MESG and NsustaInability are not vague and indefinite merely because those terms are

not defined See e.g Chesapeake Energy Cop Apr..2 2010decllnlngto exclude proposal

requesting the board to issue sustainabwity report describing the companys short- and long-

term responses to ESG-related issues including greenhouse gas emissions Sun Trust Banks

nc Jan 13 2010 declining to exclude proposal requesting the board to prepare

sustalnability report descdbln9 strategies to address the environmental and social Impacts of

the companys business Texas Industries inc. Jul 272007 declIning to exclude proposal

requesting the board to prepare public sustalnablllty reporr and Km ger Co Mar 292006
declining to exclude proposal requesting the board to prepare sustalnabWity report We
believe however that the Proposal is distinguishable from those sitUations because It does not

request report on ESG and sustalnablilty Issues affecting the Company but rather seeks

report assessing the current global expectations regarding disclosure of those issues for

Issuers listed on One oftheCompanys.exchanges It Is the entirety of the phrase and the

resulting request that are vague Unlike other shareholder proposals that the Staff has found not

to be excludable on this basis the Proposal does not ask the Company fora report On its own

sustalnabllityESG IssuSs or provide the Company with the discretion to deteFmlneior Itself the

best way to address whether and how listed Issuers should publicly disclose ESG/sustainabiiity

information but Instead requires that the Company assess current global expectations for such

disclosures

For the reasons stated above the Proposal is Impermissibly vague and indefinite and therefore

may be excluded from the 2013 Proxy Materials under Rule 14a-8l3

II The Proposal may be excluded under Rule 14a-8I7 because it deals wltha matter

relating to the Companys ordinary business operations

Rule 14a-807 permits company to omit from its proxy materials shareholder proposal

dealing with matter relating to the companys ordinary business operations The Commission

has explained that the policy underlying this exclusion is to confine the resolution of ordinary

business problems to management and the board of directors since it is impracticable for

shareholders to decide how to solve such problems at annual shareholders meetings
Amendments 1t Rules of Shareholder Proposals Ref No 34-40018 May 21 1998 the 1998

Release This policy reflects two central considerations the fact that certain tasks are so

fundamental to managements ability to run company on day-to-day basis that they

as practical matter be subject to direct shareholder oversight and the degree to which Ia

proposal seeks to micro-manage the company by probing too deeply Into matters of complex

NY 15143I0021PR0XY13114A-8INYX Ccnçtmaer 2013 t4aS no acn requestdoc
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nature upon which shareholders as group would not be in position to make an Informed

judgment 1998 Release citing Rel No 12999 Nov 22 1976

Rule 14a-8l7 applies to proposals seeking reports When proposal seeks report the Staff

will consider whether the subject matter of the special report involves matter of ordinary

business where It does the proposal will be excludable... Amendments to Rule 14a-8 Under

the Securities Exchange Act of 1934 Relating to PDposals by Security Holders Rel No.34
20091 Aug 16 1983

The Commission has recognized limited exception to the ordinary-business exclusion rule

where proposals relating to ordinary businessj matters but focusing on sufficiently significant

social policyissues transcend the day-to-day busrness matters and ralsepolicy Issues so

significant that it would be appropriate for shareholder vote See the 1998 Release

The Proposal relates to the Companys subsidiaries fundamental day-to-day

operations of setting disclosure requirements for their listed companies

NYSE Euronexts subsidiaries operate stock exchanges in the United States and Europe and its

subsidiaries promulgation of disclosure standards rules regulations and guidelines for

companies listed on these exchanges is precisely the kind of ordinary business operations

contemplated by Rule 14a-8QX7

The Proposal focuses specifically on the Companys largest stock exchange the New York Stock

Exchange.NYSE As noted in.theProposalssupporting statement the NYSE Is the largest.

stock exchange fri the world and often considered at the forefront of good governance for listing

standarcis amongst exchanges Emphasis in original Usting standards for companies on the

NYSE and the Companys.other securities exchanges Including disclosures of the.type

sought by the Proposal are not developed and.overseen bythe Companys Board however As

disclosed in the Companys 2011 Annual Report on Form 10-K the regulatory functions of the

Companys US securities exchanges are performed or overseen by NYSERegulationlnc

NYSE Regulation New York not4or-proflt corporation NYSE Regulation Incorporates

several structural and governance features designed to ensure its Independence given the

Companys status as for-profit and listed company Each director of NYSE Regulation other

than Its chief executive officer must be Independent under the independençepohcyof the

Companys Board anda majority of the members of the NYSE Regulatlonboard.ofdirectors and

its compensation committee and nominating and governance committee mustbepersons who

are not directors .of the Company The Proposal ignores these features of the Companys

internal structure and seeks to involve the Companys shareholders and Board in matters that

are committed to the oversight of NYSE Regulation In doing so the Proposal Impermissibly

seeks to bring fundamental day-to-day management function of the Company under

shareholder influence Because this particular management function Is one that not even the

Companys Board oversees there can be no justification for gMng the Companys shareholders

role in its exercise through the mechanism of Rule 14a-8

NYSE Euronext Annual Report Form 10-K at 18-19 Feb 29 2012 available at

hltpilwww.sec.gcw/Arthlvesledgar/data11368007/0001 1931251208653Wd275617d10khhubc275617.3

We also believe that the Proposal should be excludable under Rule 14a-8Q6 because it is evident that

the Proponent Is ultimately seeking new disclosure requirements for listed companies and the Compans Board
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Promulgating and enforcing Initial and ongoing listing standards includIng requiring listed

company disclosures is central service provided by the Companys subsidiaries to companies

listed on the Companys stock exchanges Listed companies in turn are an important

component of the Companys customer base with listing fees accounting for approximately 9.8%

of the Companys consolidated revenues in 2011 The Staff has consistently taken the view that

shareholder proposals relating to decisions about companys product and service offerings are

excludable under the ordinary business operations exception even when significant social

policy issues are involved See e.g JPMorgan Chase Co Mar 122010 proposal

requesting that the company adopt policy barring future financing. of companies engaged

In mountain top removal coal mining excludable where tmpart of the proposal address matters

beyond the environmental Impact of JPMorgan Chases project finance decisions such as

decisions to extend credit or provide other financial services to particular types of customers

and Rite Aid Coap Mar 26 2009 proposal excludable on grounds that It related to ordinary

business operations Insofar as it requested board report on how the company was responding

to rising regulatory pressures affecting Its sates of tobacco products

Here as in those cases the Proposal attempts to exert Influence over the Companys decisions

regarding Its services and its relations with its customers by demanding report on

ESG/sustainabillty disclosures by companies who have listed their securities on one of the

Companys stock exchanges Such matters are squarely within the amblt of the Companys

ordinary business operations and thus inappropriate for direct shareholder oversight See e.g
Dominion Resources Inc Feb 22 2011 Proposals concerning the sale of particular products

and services are generally excludable under Rule 14a-8i7 and Coca-Cola Co Feb.17

2010 Proposals that concern customer relations and declsiäns relating toproduct quality are

generally excludable under rule 14a-80X7.

The Proposal attempts tomicro-manage complex matters that are most

appropriate for management to addreSs

The process by which the Companys subsidiaries establish listing standards including

disclosure rules for listed companies isa matterfj of complex nature upon which shareholders

as group would not be in position to make an Informed judgment See the 1998 Release

For the Companys U.S stock exchanges NYSE Regulation must balance number of

imperatives in establishing listing standards Including regulatory requirements evolving

standards of corporate governance and responsibility the cost to listed companies of complying

with new standards and competitive considerations in global marketplace where companies

have multi plellslingvenues to choose from The managers of the Companys European stock

exchanges are similarlycalled upon to balance often-conflicting considerations in order to

establish listing standards for their markets By contrast the Companys shareholders as

group are not experienced in making decisions about listing standards that apply to companies

trading on multiple U.S and European stock exchanges

Not only does the Proposal attempt to Interfere with the development of listing standards for the

Companys stock exchanges it also seeks to micro-manage the exchanges ongoing

relationships with their respective listed companies The Company and Its subsidiaries

frequently communicate with listed companies on matters of corporate governance and social

does not have the power or authority to mandate listed company disciosuie requirements aaoss companies

fisted on the stock exthanges operated by the Company
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responsibility For example the Company has In the past convened groups of listed Issuers to

provide Input on whether and how listing standards shouldbeamended-to reflect.responsible

corporategovemance.1 Onthetopicofsustainability the Company hosteda Green Summitin

2010 bringlngtogether busIness governmental and academic leaders to discuss ways to

achieve environmental.sustalnablllty Given the Companys existing.engagement and activities

on this and othergovemancetopicsthe Proposal would micrO-manage.the Companys
operations byrequestlng the Boardto devote resources to specific aspect of listed company

regulation DebIls such as this are arnanagementresponsibilityand nota proper subject for

shareholder acUonSee e4 ManiottInIOinalional Inc Mar 17 2010permltting exclusion of

proposalrequIringthecompahyto teetspecflctechnologlesto reduce usage because it

sought tomicromanade the companys Operations PetSmart Inc Apr 14permitting

exclusion of proposal tproh biting thºsaleôf birdsClear ChannelCommunicaUons Inc

Mar 10 i999pemlttIngexcIuslohOfaproposal reqUiring Independent verification that

proposed tobacco advertisementswere nottargetedat1418 year olds As wasthecase In the

foregoing examples1 the Proposal probestoo deeplyinto the Companys operatlons.and

relationships and is therefore excludable under Rule 14a-8i7

The significant social policy exception to Rule 14a-8lX7 does not apply to

the Proposal

The Staff has previously determined that shareholder proposal focused on sustalnabillty may
raise sufficlently.signlflcant.sOciaipollcy issue Such that itcannot be excluded underRule 14a-

8IX7 See e.g Cleco Colp Jan.26 2012 .Thisexception Is inapplicable to the Proposal

because asdi msedlnhLA.above theProposalrelatesdirectlytotheCompanys seMce

offerings to its customers iithe.Proposal involves botha social policy issue and unrelated

ordinary bUsiness activities and iii thaProposal does not focus on how asocial policy

transcends the Companys day-today business matters As result because the Proposal

plainly deals with matter relating to the Companys ordinary business operations as discussed

In ll.A and II.B above the Proposal maybe excluded under Rule 14a-8i7

TheProposal mixes social policy with unrelated ordinary business
activities

proposal relating to bothordinary business matters andslgnhficant social policy-issues is

excludable In its entirely under Rule 14a-8l7. Seee.g General ElecbicCo...Feb 32005
permitting the exclusion .ofa proposal requesting report on the companys offshore Job

relocation as relating to ordinarybusiness operations General Electric Co Feb 10 2000

permitting the exclusion of proposal regarding companys .execuftve-compensaliofland

accounting policies asrelating to ordinary business operations and Wal-Mait Storns Mar.
151999 permitting the exclusion of a-proposal requestlnga.report onthecompanys

purchases from suppliers using forced labor convict labor or child labor as relating to ordinary

business operations

Here1the Proposal mixes social policy with an unrelated matter fitting squarely within NYSE

Euronexts ordinary business operations the promulgation of disclosure standards for companies

1tSee
e.g. Report and Recommendations of the Proxy WskIng Gmt to the New Yotc Stock Exchange

2006 httpi w.nyse.com/pdfsREVlSED_NYSE_Report_6_5_O6.pdf August27 2007 Addendum to the

Report and Recommendations of te Proxy Woslthig Gmup to the New York Stock Exchange Dated June 2006

2007 httpIAvww.nyse.comdsJPWGAddendumhnaI.pdL
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listed on its stock exchanges see the discussion In ll.A above When proposal touches upon

significant social policy issues It Is nevertheless excludable If It also involves matters of ordinary

business that are not related to the potential significant policy Issues Pepsico Inc Feb 28
201 permittIng exclusion wherethe proposal requests the board to adopt corporate policy

recognizing human rights but actually implicates ordinary business operations of product

research development and testing Even If the Staff were inclined to vlewthe Proposal as

touching upon significant policy issues the Proposal would still be excludable because It also

involves matters of ordinaty business that are not related.to the potential significant policy Issues

Consistent with the 1998 Release the Staff has repeatedly concurred thata-proposaI may be
excluded In Its entirety when it addresses topics thatbroadly include both significant policy issues

and ordinary business matters For example In PetSmart Inc.Mar the proposal

requested the board to reqUire the companys suppliers to certify.thattheyhadnot violated laws

relating to animal cruelty but the Staff permitted the proposaltobe excludedand noted that

although the humane treatment of animals raises significant policy issue the scope of the

proposal covered both animal abuse and administrative matters such as record keeping

The social polIcy Issue raised by the Proposal does not transcend the

Companys day-today operations

The Proposal does not request that the Company provide report on its own practices regardIng

ESG/sustainability issues. indeed the Proposals supporting statementspeciflcaliy notes that

NYSE Euroriºxt has been reporting on Its own ESG performance and strategy Inannual reports

for several yeaSbased on the Global Reporting Initiative Frarnework Rather.the report

sought by the Proposal concerns sustalnability dlsdosureby companies listed on the Companys

stodc exchanges and focuses on encouraglng ESGIsustainability disclosure In the markets

where NYSE Euronóxt does buslness.N Thus while the Proposal may touch upon significant

social policyissue the Proposal does not focus on policy isue that transcends the Companys

day-to-day operations

Although sustalnability maywell be significant social policy issue cases in which the Staff did

not permit exclusiOn are often distinguishable in that they ask companiesto Issue suatalnablifty

reports on themselves See deco Cop Jan 26 2012 declinIng to exdude proposal

requesting sustainability report and Citigroup Inc Feb 27 2002 declining to exclude

proposal requestlng.a report on the companys commitment to confronting climate change

Non-excludable proposals Involving the environmentalor sustainability policies of third parties

generally involve cases in which the third-party activity in question Is directly related to the

companys own products and services such as financial services and supply-chain

management See Wal-Mart Stoes Inc Mar 29 2011 denying request to exclude proposal

requesting that the companyrequire Its suppliers to publish sustalnability report Bank of

America Cop.Feb 2Z2008dedinlng to exclude proposal requesting report on the

improvement in the environmental outcomes of the companys project financing and Memli

Lynch Co Inc Feb 25 2000declining to exclude proposal requesting report reviewing

the companys underwriting criteria with the view to incorporating and disclosing criteria related

to transactions Impact on the environment human rights and risk to the companys reputation

In the financial services examples companies were involved in financing third-party activities that

potentially raised social policy concerns In the supply-chain examples companies own

products or product components were supplied by third parties whose activities potentially raised

social policy concerns By contrast the ESG/sustainability practices of listed companies and

NY 1514310021PR0XY13114A-WNYX Ccmprolr 2013 14a5 no acn iequestdoc
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what they disclose in this regard are not directly related to the Companys service of providing

listing venues to these companies Indeed if the nexus between listed companys

ESGlsustainablllty practices and the Companys service of providing listing venues were

sufficient basis to overcome the general rule that proposals InvoMng ordinary business matters

may be excluded then the door would be open to shareholder Involvement In listing criteria on

scores of issues exactly the kind of micro-management that Rule 14a-8i7 is designed to

avoid

To be sure it is one thing for shareholder to ask his or her companys board to report on the

companys own business activities it is quite another thing for shareholder to ask his or her

companys board to report on other companies business activities Tiuse the social-policy

exception to sustain shareholder proposal that ultimately concerns the business activities of

third parties there should be tight nexus between those third-party activities and the activities

of the company that the shareholder has actually invested in foE example the shareholders

company should be financing or should be direct customer of the activities in question If the

relationship between the shareholders company and the third party involves products or services

that themselves do not directly implicate the social policy it cannot be the case at least insofar

as the shareholders company is concerned that these policy matters transcend day-to-day

business matters and raIse policy issues so significant that it would be appropriate for

shareholder vote See the 1998 Release

The Proposals focus on ESG/sustainablllty disclosure does not implicate an Issue of social

policy that transcends the Companys day-to-day business affairs on the contrary there Is only

an indirect and tangential nexus between this issue as framed by the Proposal and the

Companys day-to-day business of administering stock-exchange listing standards

Shareholders of the listed companies themselves remain free to petition their companies to

report on their own ESG/sustalnability activities But because the Proposal would Interfere with

the Companys relationships with its listed companies when these relationships themselves do

not directly implicate the social policy issue raised by the Proposal the social policy exception to

Rule 14a-8O7 is inapplicable and the Proposal may be excluded

Conclusion

For the reasons discussed above the Company respectfully submits that the Proposal may be

excluded from its 2013 Proxy Materials in accordance with paragraphs i3 and l7 of Rule

14a-8 In addition as noted in footnote 10 the Proposal should also be excludable under Rule

14a-8i6 The Company respectfully requests the Staffs concurrence with its decision to omit

the Proposal from its 2013 Proxy Materials and further requests confirmation that the Staff will

not recommend any enforcement action to the Commission

NY 1$I43l00PROXY13114A.8INYX Ccinpfrver 2013 14a8 no action requestdcc
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Thank you for your attention to this matter Please call the undersigned at 212 450-4565 If you

should have any questions or would like additional InfÆrmatlön

Very truly yours

Joseph Hall

Attachment

cc WI aft Ms..GiannaM McCarthy

Director of Corporate Governance

Office of the Comptroller of the State of New York

Ms Janet McGinnOss

Senior Vice President Legal Corporate Secretary

NYSE Euronext
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FISMA 0MB Memorandum M-07-16

Sent Tuesday November 13 2012 431 PM

To anet McGlnness

Subject Please see attached shareholder proposal from the New York State Comptroller

Notice This communication including any attachments is Intended solely for the use of the

individual or entity to which ft Is addressed This communication may contain Information that is

protected from disclosure under State and/or Federal law Please notify the sender Immediately If

you have received this communication in error and delete this email from your system If you are

not the intended recipient you are requested not to disclose copy distribute or take any action In

reliance on the contents of this information

Please consider the environment before printing this email

Visit our website at http//www.nyse.com

Note The Information contained In this message and any attachment to it Is

privileged confidential and protected from disclosure If the reader of this message

Is not the intended recipient or an employee or agent responsible for delivering this

message to the Intended recipient you are hereby notified that any dissemination

distribution or copying of this communication is strictly prohibited If you have

received this communication in error please notify the sender immediately by

replying to the message and please delete it from your system Thank you NYSE

Euronext
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ThOMAS DaNAPOU DIVISION OF CORORATE GOVERNANCE
STATE COMPTROLLER 633 ThiTd Avcnue-31 Floor

NewYorkNY 10017

Tel 212 681-4489

Fox 212 681-4468

STATE OF NEW YORK
OFFICE OF TUE STATE COMPTROLLER

November 13 2013

Ms Janet McGinness

Corporate Secretary

NYSE Euronext

liWaflStreet

New Yoiic New York 10005

Dear Ms McGinness

The Comptroller of the State of New York Thomas DiNapoli is the trustee of the

New York State Common Retirement Fund the Fund and the administrative bead of

the New YorkStte and Local Retirement Sytem The Comptroller has authorized me
to inform NYSE Euronext ofhis intention to offer the enclosed shareholder proposal for

consideration of stockholders at the next annual meeting

submit the enclosed proposal to you in accordance with rule 14a-8 of the Securities

Exchange Act of 1934 and ask that it be included in your proxystatement

letter fromJ.P Morgan Cbase the Funds custodial bank vcrifyingtbe Funds

ownership of NYSE Euronext shares continually for ovone year is enclosed The

Fund intends to continue to bold at least $2000 worth of these securities through the date

of the annual meetin

We would be happy to discuss this initiative with you Should the NYSE Euronext board

decide to endorse its provisions as company policy the Comptroller will ask that the

proposal be withdrawn from consideration at the annual meeting Please feel free to

.contact me at 212681.4489 should you have any further questions on this matter

Very truly yours

Gianna McCarthy

Director of Corporate Governance

Enclosures
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NYSE Euronext Assessment of Sustainability Disclosures

Whereas

During the past five years social and environmental risks and opportunities together

with corporate governance have emerged to become commonplace long-term

investment themes in the worlds capital markets according to the World Federation of

Exchanges

Three-quarters of stock exchange respondents to survey published in March 2012

agreed with the view that exchanges have responsibility to encourage greater corporate

responsibility on sustainability issues and more than three-quarters of exchange

respondents to this survey welcomed global approach to consistent and material

corporate sustainability reporting

In June 2012 NASDAQ OMX our companys chief competitor committed with four

other exchanges through the Sustainable Stock Exchanges Initiative SSEI to work with

issuers regulators and shareholders to drive sustainability issues into the capital markets

and to fluther promote responsible long-term investment and the publication of such

information related to the companies isted on these markets

SSEI is co-organized by the UN Global Compact Office the 1.11.4 Conference on Trede

and Deveiopment.the Principles for Responsible Investment and the UN Environment

Programme Finance Initiative

NYSE Euronexi participated in SSEIs 2009 conference on sustainable stock exchanges

Fârbes Magazine named SSEI one of the Worlds Best Sustainability Ideas in 2011

The London Stock Exchange now requires listed companies on its main exchange 1600

companies to report total greenhouse gas emissions starting in April 2013

Chinas Shanghai and Shenzen exchanges implemented Green IPO Policy in June 2008

that requires enterprises in high impact industries to undergo an environmental

assessment by the Ministry of Environmental Protection before initiating an IPO or

obtAining refinancing from banks

Hong Kong Exchanges and Clearing has appended to its Listing Rules an ESG

Environmental Social and Governance Reporting Guide that strongly recommends

issuers disclose company performance in four areas of sustainability noting over dozen

Key Performance Indicators that should be reported

Bloomberg LP now collects and disseminates ESO data on over 220 indicators and notes

that the supply of such data has increased from 1000 companies to 6000 since 2009

And whereas
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NYSE Euronext has been reporting its own ESO performance and strategy in annual

reports for several years based on the Global Reporting Initiative framework

CEO Duncan Niederauer noted as global leader in the financial markets and

technology space we have special obligation in the area of colporate responsibility

and the NYSE is the largest stock exchange in the world and often considered at the

forefront of good governance for listing standards amongst exchanges

BE IT RESOLVED
That shareholders request that our Board prepare report assessing the current global

expeations for issuer disclosure of ESO/sustainability information and report to

shareholders by December 312013 its findings and the Boards recommendedsteps if

any or their reasons for declining to make recommendations if none for encouraging

ESG/sustainability disclosure in the markets where NYSE Buronext does business The

report should be prepared at reasonable cost omitting propiietaiy information
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JR Morgan

Peter Gibson

/ice President

Client SeMce

Worldwide Securltle Services

November 13 2012

Janet McGlnness

Corporate Secretary

WYSE Euronext

11 WaIl Street

NewYork NY 10005

Dear Ms McGlnness

ThIs letter is in response to request by The Honorable Thomas DiNapoll New YorkSIate

Comptroller regarding confirmation from J.P Morgan Chase that.the New York State Common Retirement

Fund has been beneficial owner 01 NYSE Euronext continuously for at leastone year as of November 13

2012

Please note that JP Morgan Chase as custodlanforthe New York State Common Retirement

Fund held alotal 01817.000 shares of common stock asof.November 13.2012 and.contlnuestohold

shares iiithe company The value 01 the ownershIp had market-vatue of at least.$Z000.O0 for aLleast

twelve months prior to said date

If there are any questions please contact me or Miriam Awad at91760e-7850

Peter

cc Gianna McCarthy NYSCRF

Wew Vat Paza 12 Fo UewYodi tfl W004

-i 212 49ZbT acsbm- 22 623 OO4 iei.ibianejpmcin.ain

lPWo.z Cha aCJ. fl
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