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Washington DC 20549
Sean Kehoe Act __________________
Kilpatrick Townsend Stockton LLP

skehoekilpatricktownsend.com

Re Andrea Electronics Corporation

Incoming letter dated May 2013

Dear Mr Kehoe

This is in response to your letter dated May 2013 concerning the shareholder

proposal submitted to Andrea by Alpha Capital Anstalt Copies of all of the

correspondence on which this response is based will be made available on our website at

http/Iwww.sec.gov/divisions/corpfinlcf-noaction/14a-shtmi For your reference

brief discussion of the Divisions informal procedures regarding shareholder proposals is

also available at the same website address

Sincerely

Jonathan Ingram

Deputy Chief Counsel

Enclosure

cc Eliezer Drew

Grushko Mittman P.C

counslers@aol.com
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June 13 2013

Response of the Office of Chief Counsel

Division of Cornoration Finance

Re Andrea Electronics Corporation

Incoming letter dated May 2013

The proposal relates to the chairman of the board

There appears to be some basis for your view that Andrea may exclude the

proposal under rule 14a-8f We note that the proponent appears to have failed to

supply within 14 days of receipt of Andreas request documentary support sufficiently

evidencing that it satisfied the minimum ownership requirement for the one-year period

as required by rule 14a-8b Accordingly we will not recommend enforcement action to

the Commission ifAndrea omits the proposal from its proxy materials in reliance on

rules 14a-8b and 14a-8f

Sincerely

Matt McNair

Special Counsel



DIVISION OF CORPORATION FiNANCE
INFORMAL PROCEDURES REGARDING SIIAR BOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to

matters arising under Rule 14a-8 t17 CFR 240 l4a8 as with other matters under the proxy

thles is to aid those who must comply with the rule by offering informal advice and suggestions

andto determine initially whether or not it may be appropriate in particular matter to

recommend enforcement action to the Commission In connection with shareholddr proposal

under Rule 14a-8 the Divisions.staff considers the informatioli furnished-to it-by the Company

in support of its inthntion to exclude the proposals from the Companys proxy materials as wdll

as aziy information furnished by the proponent or the proponents rØpresentativØ

Altheugh Rule 14a-8k does not require any communications from shareholders to the

Commissions staff the staff will always consider information concerning alleged violations of

the statutes administered by theCômmission including argument as to whether or notactivities

proposed to betaken would be violative of the statute ornile involvd The receipt by the staff

of such information however should not be cnstrued as changing the staffs informal

procedures and-proxy review into formal or adversary procedure

It is important to note that the staffs and Commissions no-action responses to

Rule 4a-j submissions reflect only informal views Thc determinationsreached in these no-

action letters do not and cannot adjudicate the merits of acoinpanys position with respect to the

proposal Only court such as U.S District Court can decide .whethera company is obligated

to include shareholder.proposals in its proxy material Accordingly adiscrtionary

determination nc$t to recommend or take-Commission enforcement action does not preclude

proponent or any shareholder Ma -company from pursuing ny rights he or she may have against

the company in court should the management omit the proposal from the compªnys.proxy

material
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VIA UPS and E-MAIL skareha1derproposaIsàsec.gov

Securities arid Exchange Commission

Division of Corporation Finance

Office of the Chief Counsel

100 Street N.E

Washington D.C 20549

Re Andrea Electronics Corporation

Commission File No 1-4324

Intention to Omit Shareholder Proposal

Ladies and Gentlemen

Pursuant to Rule 14a-8j under the Securities Exchange Act of 1934 as amended and on

behalf of Andrea Electronics Corporation the Company we hereby notify the US Securities

and Exchange Commission the Commission of the Companys intention to exclude from its

proxy statement and form of proxy the Proxy Materials for the Companys 2013 annual

meeting of sbareho1der the 2013 Annual Meeting the shareholder proposal and supporting

statement the Proposal submitted to the Company by Alpha Capital Anstalt the

Proponent We respectfiully request that the staff of the Commission Staff concur in our

view that the Shaftholder Proposal may be excluded from the 2013 Proxy Materials pursuant to

Rule l4a-Sb and Rule 14a-8tl because the Proponent failed to provide the requisite proof of

continuous ownership in response to the Companys proper request for that information

Pursuant to Question of Staff Legal Bulletin No i4D November 2008 we arc

transmitting this letter via electronic mail to the Staff at shareho1derproposaissec.gov In

addition hard copy of this ietter is also being sent via UPS to the address listed above

Background

copy of the Proponents letter dated March 2013 and related materials including the

Proposal is attached hereto as Exhibit The Proposal reads as follows

Resolved The shareholders of Andrea Electronics Corporation

the Company request that our Board establish policy to be

firmly specified in our charter or bylaws if feasible ofseparating

ATLANTA AUGUSTA C$ARLOTIE DENVER LOS ANGELES NEW YORK RALEIGH SAN DIEGO SAN FRANCISCO

SEATTLE SHANGHAI SILICON VALLEY STOCKHOLM TOKYO WALNUT CREEK WASHINGTON WINSTON-SALEM
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the roles of our Chief Executive Officer CEO and Board

Chairman so that an independent director who is not serving as an

executive officer of our Company serve as our Chairman

whenever possible Currently Douglas Andrea is both the

Chairman of the Board and the chief Executive Officer of Andrea

Electronics Corporation

The Proponent included with the Proposal letter from JH Darbie Co Inc iii
Darbi.e dated January 14 2013 See Exhibit The ill Darbie letter stated in pertinent part

The account currently holds in streetnanie 125468 shares of Andrea Electronics Corp.s

Andrea common stock which are credited to the account has held the shares continuously

since July 2008 The Company received the Proposal by Federal Express on March

2013 The Proponents submission failed to provide proper verification of the Proponents

ownership of the requisite number of Company shares for at least one year as of the date the

Proponent submitted the proposal In addition the Company reviewed its stock records which

did not indicate that either the Proponent or JR Darbie the purported record holder was the

record owier of any shares of the Companys securities Finally the Company reviewed The

Depository Trust Company DTC participant list which did not indicate that JR Darbie was

DTC participant

Accordingly on March 142013 which was within 14 days of the date that the Company
received the Proposal the Company sent the Proponent letter notifying it of the Proposals

procedural deficiencies as required by Rule 4a-8f the Deficiency Notice In the

Deficiency Notice attached hereto as Exhibit the Company informed the Proponent of the

requirements ofRule 14a-.8 and how it could cure the procedural deficiencies Specifically the

Deficiency Notice included the ownership requirements of Rule 14a-8cb ii the type of

statement or documentation necessary to demonstrate beneficial ownership under RuLe l4a-8b

iiiand that the Proponents response had to be postmarked or ansm.itted electronically no later

than 14 calendar days from the date the Proponent received the Deficiency Notice

The Deficiency Notice also included copy of Rule 4a-8 and referenced Division of

Corporate Finance guidance with respect to record holders and DTC partIc1p4nt See Exhibit

The Deficiency Notice was delivered to the Proponent via e-mai.l on March .14 2013 and via

UPS on March 15 2013 See Exhibit

By letter dated March 28 2013 the Proponent responded to the Deficiency Notice and

provided letter from Apex Clearing Corporation dated March 262013 the Apex Letter
See Exhibit The Apex Letter stated in pertinent part

On or about July 82008 the named account mentioned above

has held position in Andrea Electronics Corporations ANDR
As of March 26 2013 the account holds current position of

125468 shares as reflected on the customer account statement
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The Company has received no further correspondence from the Proponent regarding

either the Proposal or proof of the Proponents ownership of Company securities

As discussed in more detail below although the Proponent included with the March 28
2013 letter response to the Deficiency Notice some documentary evidence of its ownership of the

Companys securities it did not provide evidence sufficient to demonstrate continuous

ownership for the one-year period prior to its submission of the Proposal instead the

documentation established only that the Proponent held the requisite amount of Company

securities on two separate dates July 2008 and March 26 2013 without the requisite proof of

the Proponents continuous ownership of the requisite amount of Company securities for the

perIod between March 12012 and March 12013

Ii The Proposal May Be Excluded Under Rule i4a-8b And Rule 1.4a4l Because

The Proponent Failed Ta Establish The Requisite Eligibility To Submit The

Proposal

The Company may exciude the Proposal under Rule 14a-8f1 because the Proponent

did not substantiate its eligibility to submit the Proposal under Rule 14a-8b by providing the

information described in th Deficiency Notice Rule 14a-8b1 provIdes in part that

order to be eligible to stibmit proposai shareholder must have continuously held at least

$2000 in market value or 1% of the companys securities entitled to be voted on the proposal at

the meeting for at least one year by the date the shareholder sub.mitEjsj the proposal Staff

Legal Bulletin No 14 SLB 14 specifies that when the shareholder is not the registered

holder the shareholder is responsible for proving his or her eligibility to submit proposal to

the company which the shareholder may do by one of the two ways provided in Rule 14a-

8b2 See Section C.J.c Staff Legal Bulletin No 14 July 132001 In addition for the

purposes of Rule 14a-8b2iwhen the securities are held through the Depository Trust

Company DTC the Staff has determined that only DTC participants should be viewed as

record holders of securities Staff Legal Bulletin Na 4F October 18201

Rule i4a-8f provides that company may exclude shareholder proposal if the

proponent fails to provide evidence of eligibility under Rule 14a-8 including the beneficial

ownership requirements of Rule 14a-8b provided that the company timely notifies the

proponent of the problem and the proponent fails to correct the deficiency within the required

time The Company satisfied its obligation under Rule 14a-8 by transmftting to the Proponent in

timely manner the Deficiency Notice which specifically included the information listed above

and attached copy of Rule 14a-8 See Exhibit

In addition Staff Legal l3ulletm No 140 October 16 2012 SLB 140 provides

specific guidance on the manner in which companies should notify proponents of failure to

provide proof of ownership for the one-year period required under Rule 14a-8bi SLB 140

expresses concern that companies notices of defcet are not adequately dcscribmg the defects

or explaining what proponent must do to remedy defects in proof of ownership letters It then

goes on to state that going forwar4 the Staff will not concur in the exclusion of proposal under

Rules 14a-8b and 14a-8i on the basis that proponents proof of ownership does not cover
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the one-year period preceding and including the date the proposal is submitted unless the

company provides notice of defect that identifies the specific date on which the proposal was

submitted and explains that the proponent must obtain new proof of ownership letter verifying

continuous ownership of the requisite amount of securities for the one-year period preceding and

including such date to cure the defect We view the proposals date .of stibmission as the date the

proposal is postmarked or transmitted electronically

In addition the Staff has consistently granted no-action relief to registrants where

proponents have failed following timely and proper request by registrant to furnish the full

an.d proper evidence of continuous share ownersl.ip for the full one-year period preceding and

including the submission date of the proposal For example in The Home Depot Inc avail

Feb 2007 the company upon receiving proposal that had been submitted on October 19

2006 sent deficiency notice to the shareholder regarding the lack ofproofofownership The

letter from the broker that the shareholder sent in response to the deficiency notice stated that the

shareholder had ownership of the shares from November 72005 to November 2006

However the Staff concurred in the exclusion of the proposal because the letter did not account

for the period from October 19 2005 to November 2005 and therefore was insufficient to

prove continuous share ownership for one year as of October 19 2006 the date the proposal was

submitted See also Gomcast corp avail Mar 26 201 letter from broker stating ownership

for one year as of November 232011 was insufficient to prove continuous ownership for one

year as of November 30 2011 the date the proposal was submitted International Business

Machines corp avai1 Dcc 2007 letter from broker stating ownership as of October 15

2007 was insufficient to prove continuous ownership for one year as of October 22 2007 the

date the proposal was submitted Sempra Ener avail Jan 2006 letter from broker stating

ownership from October 24 2004 to October 24 2005 was insucient to prove continuous

ownership for one year as of October 31 2005 the date the proposal was submitted

International Busness Machme.s Corp avail Jan 2002 letter from broker stating ownership

on August 152001 was insufficient to prove continuous ownership for one year as of October

30 2001 the date the proposal was submitted

he Staff also has permitted the exclusion of shareholder proposal based on language in

the proof of ownership letter that did not sufficiently pinpoint the dates for which the proponent

had ownership of its stock In in ternational Business Machines Corp avail Dec 26 2002 the

company upon receiving proposal that according to the FedEx envelope that was included as

an exhibit to IBMs no-action request had been shipped on September 2002 sent deficiency

notice to the shareholder regarding the lack of proof of ownership Having submitted her

proposal on September 2002 the proponent was required to provide proof of her ownership of

shares in the company from September 2001 through and including September 52002
However in response to the deficiency notice the shareholder provided broker letter that was

worded in manner that did not necessarily cover this time period in its entirety it stated that the

shareholder owns the following shares and has owned them for more than one year as of

September 2002 emphasr added That language left open the possibility that the proponent

had sold her shares on date in September 2002 that was prior to September 2002 The Staff

concurred in the exclusion of the proposal on the basis that the proponent appears to have failed

to supply documentary support sufficiently evidencing that it continuously hcld IBMs
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securities for the one-year period required by rule i4a8b See also Johnson Johnson

avail Jan 2013 letter from broker stating that the shares had been continuously held since

November of 2011 was insufficient to prove continuous ownership for one year as of November

13 2012 the date the proposal was submitted

Here the Proponent submitted the Proposal on March 2013 Therefore the Proponent

was required to verify continuous ownership for the one-year period preceding and including this

date i.e March 2012 through March 2013 As noted in the Deficiency Letter in addition

to the deficiency with respect to neither the Proponent nor JH .Darbie being listed as record

holders of Company common stock the JH Darbie letter submitted with the Proposal was dated

January 142013 and stated that Company common stock had been held continuously since July

2008 As result the Deficiency Notice clearly stated the necessity to prove continuous

ownership for the one year period preceding and including the date of submission of the Proposal

March 2013 In doing so the Company complied with the Staffs guidance in SLB 1.40 for

providing the Proponent with adequate instruction as to Rule 14a-8s proof of ownership

requirements

However the Apex Letter supplied by the Proponent an response to the Deficiency Notice

merely states that On or about July 2008 the named account mentioned above has held

position in Andrea Electronics Corporation ANDR and As of March 26 2013 the account

holds current position of 125468 shares as reflected on the customer account statement See

ExhibIt Because the Apex Letter only includes two dates and does not indicate continuous

ownership of the requisite amount of the Companys securities for the one year period preceding

and including the date of submission of the Proposal its language is very similar to the language

that was found to be inadequate in Bank ofAinerica Corporation avaiL Jan 162013 Despite

the Deficiency Notices instructions to show proof of continuous ownership for the one year

period precedmg and including the date of submission of the Proposal March 2013 the

Proponents Response fails to do so Holding position in the shares of the companys common

stock On or about July 2008 and as of March 26 2013 does not mean that the Proponent

had continuous ownership for theone year period preceding and including the date of submission

of the Proposal March 12013 as at leaves open the possibility that the Proponent exited and

entered its position in the Companys securities at various times between those two dates

Without more specificity the Proponent has not satisfied the requirement of Rule 14a-8b2 to

verify its ownership of the requisite amount of Company shares for at least one year as of the

date the Proposal was submitted

Finally there is nothing in any of the Proponents correspondences to the Company

which can properly cure the defective Apex Letter since statements from beneficial owner

about its own stock ownership cannot in any event serve to satisfy the Commissions regulatory

requirements for independent corroborative proof of continuous beneficial ownership The Staff

has made it clear on numerous occasions that assertions by putative beneficial owner as to

his/her own stock ownership and/or the required holding period for such shares cannot serve to

establish the requisite proof of beneficial ownership under Rule l.4a-8 See International

Business Machines corp avaiL Dec 19 2004 defective brokers letter not subj eet to post-

facto cure when company had timely sent out proper request for proof of beneficial ownership
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which was not timely satisfied International Business Machines Corp avail Jan 2004 to

same effect International Business Mxhines Corp avail Jan 22 2003 reconsideration

denied Feb 26 2003 original brokers letter was stale and could not serve to prove beneficial

ownership as of the date the proposal was submitted after the fact attempt to cure deemed

ineffective

Accordingly consistent with the precedent cited above the Proposal is excludable

because despite receiving timely and proper notice pursuant to Rule 4a-8lXl the Proponent

has not sufficiently demonstrated that it continuously owned the requisite number of Company
shares for the requisite one-year period prior to the date the Proposal was submitted to the

Company as required by Rule l4a-8.b

LII Conclusion

For the reasons outlined above and without addressing or waiving any other possible

grounds for exclusion the Company requests that the Commission Staff concur with our opinion

that the Proposal in its entirety may be excluded from the Companys 2013 Proxy Materials

pursuant to Rule 14a-8b atid Rule 14a-SQi

We appreciate your assistance in this matter If you have any questions or require any

additional information please contact me at 202 508-5881 or by return e-mail

We request that you transmit your response by c-mall to me at

SKehoeWlkilpatriektownsendicom We understand that you can provide your response to the

Proponent care of Jrushko Mittrnan P.C via email at counslers@aoLcom or in hard copy to

515 Rockaway Avenue Valley Stream New York 11581

Very truly yours

LL_
Scan Kchoc

Enclosure

cc Douglas Andrea Andrea Electronics Corporation

Corisa Ciuiffre Andrea Electronics Corporation

Erich Hellmold Esq Kilpatrick Townsend Stockton LLP

Eliezer Drew Grushko Mittman P.C
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Via FedEx and First Class Mail

ANDREA ELECTRONICS CORPORATION
65 Orville Drive

BohemIa New York 11716

Ann Douglas Andrea Chaimian of the Board and CEO

Re reludder Primosal fhr 201.3 Proxy Statement

Dear Mr Andrea

Herewith find Shareholder Proposal Proposar to be included in the Proxy

Statement for the 2013 shareholder meeting of Apdrea Electronics Coqoration the

Company.

In accordance with regulation 14a4b2i wider the General Rules and

Regulations of the Securities and ExØhange Act of 1934 the Acfl herewith find proof

sufficient to satist the ownership requirement tbt eligibility to submit shareholder

proposal for consideration at the next shareholders meeting ofthe Company The Andrea

common stock described on the statements is held in tstreet name Herewith find

letter from Ill Darbic Co the record holder of Alphas shares Alpha is eligible to

submit shareholder proposal inasmuch as Alpha has continuously owned at least S200O

in market value of Andreas common stock %r at least one year prior to the submission of

the proposal

Pursuant to Regulation 14a-2b2 of the Act please be advised that Alpha holds

and intends to continue to hold through the date of the meeting the amount of shares

necessary to allow Alpha to submit shareholder proposaL

take this opportunity to inform you that pursuant to Regulation l4a4Q of the

Act In the event the company believes there is procedural or eligibility deficiency

concerning the proposaL the company must notify Alpha within fourteen calendar days of

receiving the proposal and comply with other requirements of the relevant rules and

regulations



Pursuant to Regulation l4ii-8j1 of the Act in the event that the Company

intends to exclude Alpha3 proposal from its proxy materials on substantive grounds It

must file its reasons with the Securities and Exchange Commission not later than eighty

calendar days before the Company files its definitive proxy statement and form of proxy

with the Securities and Exchange Commission The Company must simultaneously

provide Alpha copy of such submission

Sincerely

GRUSHKO MrrThIAN P.C

Eliezer Drew



Stockholder Proposal Regarding the Seration of the Roles of Chairman and
Chief Executive Officer

Alpha Capital Anstalt Grushko Miitrnan P.C 515 Rockaway Avenue Valley

Stream New York 11581 the owner of 125468 Shares of Common Stock has advised

the company that it intends to propose resolution at the Annual Meeting The

proposed resolution and the statement in support are set forth below

Resolved The shareholders of Andrea Electronics Corporation the MOompany
request that our Board establish policy to be firmly specified in our charter or bylaws if

feasibJe of separating the roles of our Chief Executive Officer rCEO and Board

Chairman so that an independent director who is not serving as an executive officer of

our Company serve as our Chairman whenever possible Currently Dduglas Andrea

is both the Chairman of the Board and the Chief Executive Officer of Andrea Electronics

Corporation

This proposal shall be made to apply at such time as it would not cause to be

breached any contractual obligations in effect at the time of the 2013 shareholder

meeting

Supporting Statement

This proposal gives our company an opportunity to follow Securities and

Exchange Commission Staff Legal Bulletin 14C to cure Chairmans non-

independence This proposal shall not apply to the extent that compliance would

necessarily breach any contractual obligations in effect at the time of the 2013

shareholder meeting

The primary purpose of Chairman and Board of Directors is to protect

shareholders interests by providing independent oversight of management including

oversight and management of our Chief Executive Officer Separating the roles of CEO
and Chairman can promote greater management accountability to shareholders and
lead to more objective evaluation of our CEO

number of respected institutions recommend such separation CaIPERs

Corporate Core Pnncip$es and Guidelines state the independence of majority of the

Board is not enough and that The leadership of the board must embrace

independence and it must ultimately change the way ir which directors interact with

management

An independent board structure will also help the board address the economic

stagnation faced by our company aver the last several years Management has had

insignificant impact on improving shareholder value over the last several fiscal years An

independent Chairman of the Board would have greater incentive to pursue improving

shareholder value even at the expense of entrenched management

In order to ensure that our Board can provide the proper strategic direction

for our Company with independence and accountability we urge vote FOR this

resolution



DAIU3IE CO INC
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wwcOt

January 14 2013

To Whom It May Concern

Alpha Capital maintains an account whit Mr brokerage firm Darbie

sInce June 242008 The account currently holds in streetname 125468 shares of

Andrea Electronics Corps rAndreC conirnon stock which are credited to the

account has held the shares continuously since July 2008 when they were

transferred into the account from Fist Moutauk Sectuitica

During this time pe4od Andreas common stock has never traded below

$0.02 and therefore the value of Alphas shares of Andreas common stock has

not been worth less than $Z50926

This information does not supersede the tntorrnation thAt ypu receive on

your JR Darbie Co Inc ntonthly/quarterly statement

CL ce
JHflnbleCo

omce
525 Ee County tine Roal Suite LAKEWOOft NEW JERSEY 00701

TELEPHONE 732.4534000 .AcS1Mt fl2430585





11 LPATRI CK KflJATRICK TOWNSEnD STOCKTON LU

TOWNSEND
ATTORNEYS AT LAW

SUite 900 607 14th St NW
Washington DC 20005-2018

1202 508 5800 1202 508 5858

www.KitpatrickTownsend.com

direct dial 202 508 5881

direct ilix 202 585 0051

March 142013 sKehee lip nricwrownsend.com

VIA UPS and E-MAIL

Alpha Capital Anstalt

c/a Mr Eliezer Drew

Orusbko Mittman P.C

515 Rockaway 4venue

Valley Stream New York 11581

Dear Mr Drew

On behalf of Andrea Electronics Corp the Company we are responding to your letter

dated March 2013 and received by the Company on March 2013 the Stockholder

Proposal

Pursuant to Rule 14a-8f under the Securities Exchange Act of 1934 as amended the

Company is hereby notiing Alpha Capital Anstalt Alpha Capital that it has failed to comply

with the eligibility requirements set forth in Rule 14a-8b in that it has failed to properly prove

that at the time Alpha Capital submitted its proposal it had continuously held at least $2000 in

market value or 1% of the Companys common stock for at least one year

According to the Companys records neither Alpha Capital nor JR Darbie Co Inc

JR Darbie is registered holder of the Companys common stock If neither Alpha Capital

or JR Darbie are registered holders of the Companys common stock as you acknowledge when

you state your shares are held in street name Rule l4a-8b2i and ii sets forth specific

requirements that must be met in order for Alpha Capital to prove its eligibility Specifically

Rule 14a-8b2 states that shareholder must prove its eligibility to the Company in one of two

ways by submitting to the Company written statement from the record holder of the

shareholders securities usually broker or bank verifying that at the time the proposal was

submitted the shareholder continuously held the securities for at least one year or ii by

submitting to the Company copy of filed Schedule 13D Schedule 133 Form Form

Form or amendments to those documents or updated forms reflecting the shareholders

ownership of the shares as of or before the date on which the one-year eligibility period begins

and the shareholders written statement that he or she continuously held the required number of

shares for the one-year period as of the date of the statement In both instances the shareholder

must also include written statement that it intends to continue ownership of the shares through

152008 4400013

ATLANTA AUGUSTA CHARLOTTE DENVER DUBAI LOS ANGELES NEW YORK RALEIGH SAN DtEGO SAN FRANCISCO

SEATTLE SHANGHAI SILICON VALLEY STOCKHOLM TAIPEI TOKYO WALNUTOREEK WASHINGTON WINSTON.SALSM
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March 14 aol3

the dale of the meeting of shareholders Please refer to the specific language of Rule 14a8h
which we have attached fr your refireiice

Further guidance of the Division ot Corporate Finance of the Securities and Exchange

Commission has made clear that for purposes of Rule 14a8b2i only securities

intermediaries that are The Depository Th.ist Company IYIC participants Or affiliates of

DIC parneipants are considered record holders of securities that are deposited at lYIC

Although you assert il-I Darbie is the record holder of the shares .111 Darbie is not listed on the

DTs own participant list As ill Darbic is not listed on the iTCs participant list and does not

appear to he record holder of the shares Alpha Capital will need proof of ownership from the

DTC participant through which the securities arc held In addition the letter from JEt Darhie

included with the Stockholder Proposal does not constitute suflicient lrOOf of ownership as it

does not verif Alpha Capitals continuous ownership of the Companys securities for the entire

one-year period preceding and Including the date that the Stockholder lroposal was submitted

March 2013 In order to cure this defect Alpha Capital must obtain and provide new proof

of ownership letter from the record holder as discussed above of Alpha Caoitals securities

veriljing continuous ownership of the requisite amount of securities for the one year period

preceding and including the date of submission of the Stockholder Proposal March 12013

If Alpha Capital intends to remedy this deficiency as required by Rule 14a8f Alpha

Capiutis response to this letter must be postnirked or transmitted electronically no later than

14 days from the date of receipt of this letter

Very truly yours

Sean Kehoc

cc Douglas Andrea Andrea Electronics Corporation

Corisa iuiffre Andrea IJeetroiiics Corporation

Erich Heilmold Esq

uswos 44O 15



the Commission and furnished to the registmnt continuing such boltss beneficial ownership

and

Provide the registrant with an affidavit declaration afllnrnatiofl vother similardocument

provided for under applicable state law identifying the proposal or other corporate action that will

be the subject of the security holders solicitation or communication and attesting than

The security holder will not use the list information for any pwposoSr than to solicit

security holders with respect to the same meeting or action by cqnsent or authorization for which

the registrant
is soliciting or intends to solicit or to communicate with security holders with respect

to solicitation commenced by the reglstra and

iiThe security bolder will not disclose such information to any person other than beneficial

owner for whom the request wa made and an employee or agent to the extent necessary to

effectuate the communication or solicitation

The security bolder shall not use the information furnished by the registrant pursuant to

paragraph sX2Xii of this section for any purpose other then to solicit security holdesa with respect

to the same meeting or action by consent or authorization for which the registrant is soliciting or

intends tesollclt or to communicate with security holders with respect to solicitation commenced

by the registrant or disclose such information to any person other than an employee ngeat or

beneficial owner for whom request was made to the extent necessary to effectuate the eomnmu

nication or solicitation The security
holder shali return the Information provided pursuant to

paragraph aX2Xik of this section and shall not retain any bopies thereof or of any infounaticn

derived from such information after the termination of the solicitation

The security bolder shall reimburse the reasonable expenses incurred by the registrant in

pertaining the acts requested pursuant to paragraph of this section

Note to 2$014rr-i Reasonably prompt methods of distribution to security
holders

maybe used instead of.rnailing lien alternative distribution method is cbosen the.costs of that

method should be considered where necessary rather than the costs of mnalling

Vore 205240./Si When prdvldin the information required by 240l4a-7aXIXUX

if tire reglstrmtt has received affirmative written oriumplied consent to delivery of single copy

of pimp materials to shared addrss in acconisuee with 240.14a-3eXl it tha4 exclude

from the number of record holders those to whom It does not have to deliver separate proxy

statement

Rule 144 Shareholder Propesalt

This sectiowaddtesses when company must include shareholders proposal in its proxy

statement and identify the proposal in its turin of proxy whenthe company holds an annual or

special meeting of shareholders In summary In order to have your shatthol4r proposal Included

on aŒompanys proxy cM and Included along with any supporting statóment Its Its proxy state

ment you must be eligible and follow certain procedures Under few specific circumstances the

company Is permitted to exclude your prppcsal but only after submitting its reasons tq the

Commission We strectured this section in questioa-and-answer formatso that It Is easier to

understand The references to you are to shareholder seeding to submit the proposaL

al Question Zr What is proposal

sbeerpnalisyourreçommeudationorrrementthatthe0oWsndtqr1t5t0

ofth cton take action4 wbiçh you intend topresent stameeling of the companys shareholders Your

prnposÆl should state as clearly as possible the course of action that you believe the company should

follow If your proposal is itced on the companys proxy card the company must also provide in the

fonnofproxymeansfersbnreholdeutospecifby
boxes achoice between approval ordisapprovaLor

abstention Unless otherwise indicated the word TMproposal as used In tbls sctIonrefers both to your

proposal and to your corresponding statement in support of your proposal ifany
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Question Zr Who Is eligible to submit proposal and how do demonstrate to the

company that an eligible

In order to be eligible to submit proposal you must have continuously held at least

$000 in market valuej cc 1% of the conpanys securities entitled to be voted onths proposal at

the meeting for at 1east one year by the date you submit the proposal You must continue to bold

those securities through the date of the meeting

211 you are the registered.holder of your securities which means that your name appears in

the companys recctds as shareholder the company can yerify your eligibility on its cent

although you will still have to provide the company with written statement that you intend to

continue to bold dxc securities tlunugh the date of the meeting of shareholders Rowever if like

many shareholders you axe nota registered holdes the company likely does not know that you area

shareholder or how many shares you own In this case at the time you submit your proposal you

must prove yew eligibility
to the company in one of two ways

The first way Is to submit to the company written statement from the record holder of

your securities usually broker or bank verifying that at the time you submitted your proposal

you continuously held the securities for at least one year You must also Inclinde your own written

statement that you intend to continue to hold the securities through the date of the meeting of

shareholders or

II The second way to prove ownership applies only if you have filed Schedule 131

Schedule l3O Form Form andor Form or amendments to those documents cc updated

farms reflecting your ownership of the shares as of or before the date on which the one-year

eligibility period begins It you have filed one of these documents with the SI3C yoi may dem
onstrate your eligibility by submitting to the company

copy of the schedule andlor form and any subsequent amendments reporting change

in your ownership level

Your written statement that you bontinuously bald the requiród number of shais for the

one-year period as of the date of the statement and

Your written statement that you Intend to continue ownership of the shares through the

date of the companys annual Or special meeting.

Question Sr how many proposals may submit

liacIt shareholder may submit no more than one proposal to company for particular

shareholders meeting

QuestIon Row longean my proposal be

The proposal including any accotnprtying snpposriâg statement may rrpt exceed 500 words

is Question lit What Is thedeadllne for submitting proposal

1.If you aje submitting you proposal for fthecorupsnrs annual meeting you can inmost

cases find the deadline In last yea proxy statement Howçr if the company did not hold an

annual meeting last year cc has changed the date of its meeting for this year more than 30 days

from last years meeting you can usually find the deadline in one of the cctnpebyr qutirterly

reports on Form 10-Q L219.30Sa of this chapter qr in sharebtilder per of Investment oom
panics 270i0d-1 of this chapter of the Investment dampeny Mt of 194th Ittorder to avoid

controversy shareholders should sabmit their proposals by means Including electronic means that

pennit them to prove the date of delivery

The deadline Is calculated In the following manner if the proposal is submitted for

regularly scheduled annual meeting The proposal must be received at tIt companys principal

executive offices not less than 120 calendar days before thedate of thecompanys proxy statement
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released to shareholders in connection with the previous years annual meeting Rowevez if the

company did not bold an annual meeting the previous year or it the date of this year annual

meeting has been changed by more than 30 days from the date of the previous year meeting then

the deadline is reasonable dane before the company begins to print and send Its proxy materials

If you are submitting your proposal for sneering of shareholders othei than regularly

scheduled annual meeting the deadline is reasonable time before the company begins to print and

send its proxy materials

Question 6t What if fail to follow one of the eligibility or procedural requirements

explained In answers to Questions through 4of this Rule 14a$

The company may exclude your proposal but only after it has notified you of the problem

and you have failed adequately to correct it Withm 14 calendar days of recernng your proposal the

company must notify you in writing of any procedural or eligibility deficiencies as well as of the

time frame for your response Your response aunt be postmarked or tramumutedelectromeafly ito

later than 14 days from the date you received the company notification company need not

provide you such notice of deficiency if the deficiency cannot be remedied such as if you fail to

submit proposal by the companys properly detcunined deadline If the
company intends to

exclude the proposal it will later have to make submission under Rule 14a-8 and provide you with

copy under Question 10 below Rule l4a4j

If you fall in your promise to hold the required nutaber of securities through the date of the

meeting of shareholders then the company will bepennhtted to exclude all of your proposals from

its proxy materials for any meeting held in the following two calendar years

Question Who has the burden of persuading the Coruntission or its staff that my
proposal can be exetuded

Except as otherwise noted the burden is on the company to demonstrate thasit is entitled so

exclude proposal

Question Must appear personally at the shareholders meeting to present the

proposal

Either you or your representative who 4ualifled under state law to present the proposal

en your bdhalf must attend the meeting so present the proposal Whether you attend the meeting

yourself or send quahlbxt rcprescntatsvc so the meeting in your place you should make sure that

you or your repiusentativa follow the proper state law procedures for attending the meeting and/or

presenting your proposal

If the company holds its shareholder meeting in whole orin part via electronic uttilia and

the cctnpanypernuts you or your representative to present your proposal via such media then you

may appear through eloclionic media sather than traveling to the meeting to appear In person

If you or your qua edzepreentatlve fail to appear and present the proposal without good

cause the company will be penmtted to exclude all of your proposals from its proxy matenals for

any meetings held in the following two calendar years

Question If Ibave complied wIth the procedural requirements an what ether bases

may company rely to exclude mypmposal

Improper Uniter Stale Law If the proposal is not proper sub.ject
for action by share

holders under the laws oldie jurisdiction of the companys organization

Note to Paragraph tXlk Depending on the subject matter sQuat proposals are not

considered proper under state law if they would be binding on tire company if approved by

shareholders In our expenence most proposals that are cast as recommendations or requests

that the boatd of directors take specified action are proper under state law Accordingly we
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will assume that proposal drafted as reconunettdation or suggestion is proper unless the

company demonstrates otherwise

ViolatIon of Law tithe proposal would if implemented cause the company to violate any

state federal or foreign law to which it is sulject

Note to Paragraph OilWe will not apply this basis for exclusion to permit exclusion of

proposal on grounds that it would violate foreign law if compliance with the foreign law

would result in violation of any state or federal law

Vkklion ofPn.yRulen If the proposal or supporting statement Is contrary to any of the

Commissions proxy rules Including Rule l4a4 which prohibits materially false or misleading

statements in pxy soliciting matedals

Personal Grievance Specie Inreresb tithe proposal relates to the redress of personal

claim or grievance against the company or any other person or if it is designed to result in

benefit to you or to further personal Interest which is not shared by the other shareholders at

large

5Relevancc If the proposal relates to operations which account for less than percent of the

companys total assets at the end of its most recent fisoal year and for less than percent of its net

earnings end gross saint for its most recent fiscal year and Is not otherwise signiticandy related to

the companys business

Absence of PowerlAuthorlty If the company would tacit the power or suthorltyto im

plement the prnposal

Management Functions If the proposal deals with matter relating to the companys

ordinary business operations

Director Niettlons If the proposal

Would disqualify nominee who is standing for election

iiWould remove director hum office before his or her term expired

iii Questions the competence business.judgment or character of one or snore nominees or

directors

iv Seeks to Include specific indivldual4n the companys proxy materials for election to the

board of directors or

Otherwise could afthct the ontcorno of the upcoming election of directors

Cojflhitr with Conspasfl Proposal If the proposal directly conflicts with one of the

companys own proposals to be submitted to shareholders at the same meetlng

Note to Paragraph IMP companys submission to the Commission under this Rule

148 uhould specify the points of conflict with the companys proposal

10 Sgbstanthslfr Imfiemeateth If the company has abea4j substantially Implemented the

pro-
Note to Paragraph 100 company ntayckcludee shareholder propisal that would

provide an advisory vote or seek æiture advisory votes to appron the compensation of

executives as dlsolosedpursuant to Item .409 of Regulation S-K p229402 of this chapter or

any successor to Item 402 say-on-pay vote or thatrelates to the frequency of say-on-pay

votes provided that In the most recent shareholder vote required by 240.1481b of this

chapter sIngle year i.e on two of three yeamnteceivtd approval of majorityôf votes

cast on the matter and the company has adopted policy on the frapuency ctsan-pay votes
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that is consistent with the choice of the majority of votel cast in the most recent shareholder

vote required by f240.14a41b of this chapter

ii Duplicalka If the proposal substantially duplicates another proposal previously sub-

mined to the càmpany by another proponent that will be included in the conqstnys xoxyrnatexials

ftr the same meeting

12 ResabmissIow If the proposal
deals with

substantially
the same subject matter as

another proposal or proposals that baa or bare been previously included in the companys proxy

materials within the preceding calendar years company may exclude It from its proxy

materials for any meeting held within calendar years of the last time it was included if the

proposal received

Less than 3% of the vote if proposed once within the preceding calendar years

liLess than 6% of the vote on its last submission to shareholders if proposed twice previously

within the preceding calendar years or

iii Less than 10% of the vote on its last submission to shareholders if proposed three times or

more previously within the preceding calendar years and

13Sn AnwuntofDhkkmfr lftheproposal relates to
specific

amounts of cash or stock

dividends

Question lot What procedures must the company follow If It Intends to exclude my
proposal

lithe bompany intends to exclude proposal froni its pioxy materials It must file its reasons

with the Commission no latEr than 80 calendar days before it files its definitive proxy statement and

fonn of proxy with the Commission the company must simultaneously provide you withaccpy of ha

submission The Commission stoftmay permit the coaipsuy to make Its submission later than 80 days

bsfosthecompanylilesltscleflnitiveproxy statemeutandfotmofjroxy ifthecorniattydemonstmtes

good cause for missing the deadline

The company must file six paper copies of the following

The proposal

ii An explanation of why the oompaay believes that It may exclude the proposal which

should if possible refer to the mostrecent applicable authority such as prior Division letters issued

under thezule and

iii supporting opinion of counsel when such reasons are based on matters of state or

foreign law

Question lb May submIt my own statement to the Commission responding to the

companys arguments

Yes you may submit response but it is not required You should try to submit any response

tons wIth copy to the company as soon as possible after the company makes Its submission This

way the Commission staff will time to consid
fully your submission before It Issues its

resj$ons You should submit six paper ôoples of your response

Question UtU the eonxpanylneludea my shareholder proposal In Its proxy materials

what Infonnatlon about use must It Include along with the proposal itself

The companys proxy statemnept must include your name and address as well as the

number of the companys voting securities that you bold However instead of providing that

Iluarruc No 26710-15.12



Rule 149 lkegnlaftons 14A IC and 14N Proxy Rides 5730

information the company may Instead include statement that will provide
the information to

shareholders promptly upon receiving an oral or written request

The company Is not responsible for she contents of your proposal or supporting statement

QuestIon 13 What can do if the company Includes In Its proxy statement reasons

why it behaves shaveholtders should not vote In favor of my proposal and disagree with some

of Its statements

The company may elect toinclude in its proxy statementreasons why It believes shareholders

should vote against yourprpposal Thecompany Is allowed to make argumsrntlectingifaowttpoint

of view just
as you nuw express your own point ofview in your proposals supporting statement

Ifowever if you believe that the companys opposition to your proposal contains materially

false or misleading statements that may violate our antl4raud rule Rule 14a-9 you should promptly

send to the Commission staff and the company letter explaining the reasons for your view along

with copyof the conrpanysstaleinents opposing your proposal To the extent possible your letter

should Include specific factual information demonstrating the inaccuracy of the companys claims

Time permitting you may wish to try to work out your differences with the company by yourself

before contacting the Conintission staff

We require the company to send you copy of its statements opposing your proposal

before it sends its proxy materials so chat you may bring to our attention any materially false or

misleading statements under the following timeframes

If our no-action response requires that you make revisions to your proposal or çnppoçting

statement as condition to requiring the company to include it in its proxy materials thai the

company must provide you with copy of Its opposition statements no later than $ca1eit days

after the company receives copy of your retised proposal or

illn all othercasos thecoippany muatprovidó you with acopy pf its opposition statements

no later than 30 calendar days before it flIes definitive copies of its proxy statement and form of

proxy under Rule 146

Rule 14a-9 Faise or Misleading tatements

No solicitation subject to this regulation shall be madi by means of any proxy statement

formof proxy
notice of meeting or other conununication written or oral containing any statement

which at the time and in the llht of the circumstances imdór which it Is made Is false or

misleading with respect to any material fpot or wbichomits to state any material fAct necessary in

order to make the statements therein not false orrnlsleading or necessary to eosrect any statement in

any earlier communication with respect to the solicltatbn of proxy for the same meeting or

subject matter which has become false or misleading

The fact that proxy statement form of proxy or other soliciting material has been flied

with or examined by the Commission shalt not be deemed shading by the Commission that such

material Is accurate orcomplateor not false or misleadin or that the Commission has passed upon

the merits of or approved any statement contained therein or any matter to be acted upon by security

holders No representation contrary to the foregoing shall be made

No nominee nomjnnting shareholder or nominating shareholder soup or any member

thereof Sm cerise to be Included inaregit xymaterials eltherps ntto prdxy
rules an appllcal4o state orforeign law provision ora registrants governing docuntents as they relate

to Including shareholder nominees for dIrector inareglstranttsproxy materials Include In anoticeen

chedulo 14N 14n-lOlorburludeiti enyoflndatedcomnmnicatlozaystatemcntWbldi5t

the timeand In the lightof the circumstances under which itIs madejs false ormislead ng with respect

toany matetlal fact orwhich omits tostateanymaterlatfaotnecessarylnorder to make the atatements

therein not falseorinisleadlng or necdssakytocorrectnny statement in any earliercoinmunlcatiosi with

respect to solicitatIon for the same meeting or subject matter which has become false or misleading
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HeUmold Erich

From Hellrnokt Erich

Sent Thursday March 14 2013 417 PM

To Eli@grushkornittrnan.com

Cc Kehoe Sean

Subjects Andrea Electronics Corp Response to letter dated March 2013

Attachments CANON8BO7cQSCANTODESKTOPJ3142013454051pdf

Mr Drew

On behalf of Andrea Electronics Corp the Company attached please find the response to your letter dated

March 12013 which was received by the Company on March 2013 copy of the attached letter is also

being overnighted to your attention

Thank you

KILPATRICK
TOWNSND

Erich Holimoid

lUlpatrick Townsend Stockton LI
$uite 900 807 14th Street NW Washington DC 2000520 18

office 202 839 4734 cell 631 872 335 fax 202 585 0070

ehlmotdki1atricktownsendcöni My Profile vCard





Grushko Mittman P.C
Attorneys at Law

515 Rocka way Avenue

Valley Stream New York 11581

212 697-9500 Telephone

212 897-3575 Te/ecopier

counsIerscaoL corn e-mail

EdwerJ Gruhko iiazer Orew
8bara Mllhinan Admtted NY/NJ

March 28 2013

\ti1andFQ4Lcpr

XilpatrickTównsend Stockton LLP

607 14 StreetW
Si ite 900

WÆShiflgtfl D.C 200052018

.Attn Sean Kehe Bsq

Re Andrea Electronics Coip and

Alpha Capital Anstalt

Dear Mr Kehoc

In response to your letter of March 142013 herewith please find copy of letter from Apex Clearing

corporation the registered holder of Andrea Electronics corporation conmion stook

If you have any questions or comments please do not hesitate to contact me

Very truly yours

GRJSHKO MflTMAN P.C

7t
Eliezer Drew

EDal

Enclosures

cc Alpha Capital Anstatt

JJ Darbie

Erich Heilmold Esq
Douglas Andrca Andrea Electronics corporation



APEX CLEARNG

1700 Pacific Avenue

Suite 1400

Dallas Texas 75201

www.apexclearing.com

March 26 2013

To Whom It May Concern

This letter is to confirm that Alpha Capital AG maintains an account with our lntrodudng Broker Dealer

firm JH Darbie The Introducing Broker Dealer clears and custodys their assets through Apex Clearing

Corporation On or about July 2008 the named account mentioned above has held position in

Andrea Electronics corporations ANDR As of March 26 2013 the account holds cu rent position

of 125468 shares as reflected on the customer account statement

The information stated hercin does not supersede any information reflected on the customer account

statements

Sincerely

Brian Gover

thief compliance Officer

Apex clearing Corporation

Member FN7A NyccnIsuc


