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UNITED STATES Washingiqn, DC 20549
SECURITIES AND EXCHANGE COMMI$$|°N i)
WASHINGTON, D.C, 20549

DIVISION OF
CORPORATION FINANCE
March 14, 2013 |
Darren A. Dragovich ..
The Western Union Company AC'!’:V - 1934
darren.dragovich@westernunion.com Section:
Rule: Ha- g
Re:  The Western Union Company Fublic
Incoming letter dated January 24, 2013 Availability:_OJ-| 4-19

Dear Mr. Dragovich:

This is in response to your letter dated January 24, 2013 concerning the
shareholder proposal submitted to Western Union by the NorthStar Asset Management,
Inc. Funded Pension Plan. We also have received a letter on the proponent’s behalf dated
February 25, 2013. Copies of all of the correspondence on which this response is based
will be made available on our website at http://www.sec.gov/divisions/corpfin/cf-
noaction/14a-8.shtml. For your reference, a brief discussion of the Division’s informal
procedures regarding shareholder proposals is also available at the same website address.

Sincerely,

Ted Yu
Senior Special Counsel

Enclosure

cc:  Sanford J. Lewis
sanfordlewis@gmail.com



March 14, 2013

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  The Western Union Company
Incoming letter dated January 24, 2013

The proposal requests that the board create and implement a policy requiring
consistent incorporation of corporate values into political and electioneering contribution
decisions and to report specified information relating to electioneering or political
confribution expenditures.

We are unable to concur in your view that Western Union may exclude the
proposal under rule 14a-8(i)(3). We are unable to conclude that the proposal is so
inherently vague or indefinite that neither the shareholders voting on the proposal, nor the
company in implementing the proposal, would be able to determine with any reasonable
certainty exactly what actions or measures the proposal requires. Accordingly, we do not
believe that Western Union may omit the proposal from its proxy materials in reliance on
rule 14a-8(1)(3).

Sincerely,

Jessica Dickerson
Attorney-Adviser



DIVISION OF CORPORATION FINANCE o
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsxbxhty w1th respect to

. matters arising under Rule 14a-8 {17 CFR 240.14a-8], as with ottier matters under the proxy
rules, is to aid those who must comply with the rule by offcrmg informal advice and suggestions
and'to determirie, mmally, whether or not it may be appropriate in a particular matter to_
recommend enforcement action to the Commission. In connection with a shareholder proposal

" under Rule 14a-8, the Division’s. staff considers the information furnished to it by the Company
in support of its intenition to exclude the proposals from the Company’s proxy materials, as well
as any mformatlon furmshed by the proponent or-the proponent’s representatwe

Although Rule 14a-8(k) does not require any commumcatlons from shareholders to the
Com:mssnon s staff; the staff will always. consider information conceming alleged violations of
" the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the ‘statute or rule involved. The receipt by the staff
of such information; however, should not be construed as changing the staff’s informal '
procedures and- proxy review. into a formal or advetsary procedure.

tis zmpoxtant to note that the'staff’s and. Commission’s no-action responses to
Rule 142-8(j) submissions reflect only mfoxmal views. The detcnnmatlons reached in these no- .
action letters do not and cannot adjudicate the merits of a company’s posmon with respect to the
proposal Only a court such-as.a U.S. District Court can decide whether a company is obligated
- to include shareholder proposals in its proxy materials: Accordingly a discretionary
. determination not to recommend or take Commission enforcement action, does not prccludc a ,
proponent, or any shareholder of a.company, fronx pursuing any rights he or shc may have against
~ the company in- court, should the management. omnt the proposal from the company S proxy
. material. - . .



SANFORD J. LEWIS, ATTORNEY

February 25, 2013

Office of Chief Counsel

Division of Corporation Finance

U.S. Securities and Exchange Commission
100 F Street, N.E.

Washington, D.C. 20549

Re: Shareholder Proposal to the Western Union on policy on political contributions
incongruities, submitted by NorthStar Asset Management Funded Pension Plan

Ladies and Gentlemen:

NorthStar Asset Management Funded Pension Plan (the “Proponent’ ”) is the beneficial owner of
common stock of The Western Union Company (the “Company”) and has submitted a
shareholder proposal (the “Proposal”) to the Company. We have been asked by the Proponent to
respond to the letter dated January 24, 2013, sent to the Securities and Exchange Commission
Staff (the “Staff”) by the Company. In that letter, the Company contends that the Proposal may
be excluded from the Company’s 2013 proxy statement by virtue of Rule 14a-8(i)(3).

Pursuant to Staff Legal Bulletin 14D, a copy of this letter is being e-mailed concurrently to
Darren A. Dragovich, Vice President and Senior Counsel, The Western Union Company.

ANALYSIS

This proposal arose because the Proponent observed apparent incongruities in Western Union
political spending against core company values. Although the Company relies heavily on an
immigrant customer bases, the Proponent observed that certain Western Union PAC campaign
contributions supported politicians with notable anti-immigrant legislative records.

The Proposal in its resolve clanse and supporting statement asks:

Resolved: Shareholders request that the Board of Directors create and implement a policy
requiring consistent incorporation of corporate values as defined by Western Union’s
stated policies (including Our Values, Corporate Citizenship, Corporate Governance and
especially Our Code of Conduct) into Company and WUPAC political and electioneering
contribution decisions, and to report to shareholders at reasonable expense and excluding
confidential information on a quarterly basis, listing any electioneering or political
contribution expenditures during the prior quarter, identifying any contributions that

. raised an issue of i incongruency with corporate values, and stating the justification for any
such exceptions.

Supporting Statement: Proponents recommend that the report contain management’s
analysis of risks to our company’s brand, reputation, or shareholder value. “Expenditures
for electioneering communications” means spending directly, or through a third party, at

PO Box 231 Amherst, MA 01004-0231 « sanfordlewis@gmail.com
413 549-7333 ph. « 781 207-7895 fax
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any time during the year, on printed, internet or broadcast communications, which are
reasonably susceptible to interpretation as in support of or opposition to a specific
candidate.

The full text of the proposal is attached as Exhibit A. The Company asserts that the Proposal is
excludable as impermissibly vague and indefinite as to how it should be implemented. If a
politician is aligned with company values on one issue, but misaligned with the Company's
values on another issue, what format should the report from the Company take? Should the
company report on every incongruity, only the major ones, or only where a politician is entirely
incongruent with company values?

This interpretation of how to go about implementing the proposal is inconsistent with the clear
procedures stated in the Proposal.

The language of the Proposal is clear.

Despite the Company's érgument about possible ways of implementing the Proposal, the literal
language of the Proposal is clear:

* First, it requires the Company to develop a policy requiring consistent incorporation of
corporate values into political and electioneering contribution decisions. This request is
clear, because currently the Company appears not to have such a policy. ‘

» Second, it requires quarterly reporting, listing all electioneering and political contribution
expenditures during the quarter. .

* Third, it requires the Company to go through each of these contributions and assess
* whether any of the individuals or issues funded raised an issue of incongruity with those
corporate values. The exact mechanism for determining incongruity of those
contributions rests in the discretion of management, but the important thing is for such an
analysis to be performed, especially with regard to items that pose risks to the company's
. "brand, reputation or shareholder value.” Would a single vote or action by a politician

result in an "incongruity” finding? That is a common sense question that the shareholders
can reasonably entrust to the management to assess.

* Finally, the report would state why an exception has been made for those contributions.

Each of these steps is clear and can be implemented by the management with common sense.
Neither the shareholders nor the management, because we can assume that they operate on
common sense, would be unclear about what was being voted on or how it would be
implemented.

The context of the Proposal clarifies the need for common sense implementation.

The Company has gone out of its way to make a clear proposal seem vague. It even
acknowledged at the beginning of its letter that "on its face" the notion that political or
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electioneering contributions must be congruent with corporate values "may seem
uncomplicated.” But then it goes on to muddy the waters by asserting that this issue is "fraught
with indeterminacies.” However, the greater indeterminacies occur in the absence of a company
policy and practice on this issue, thereby placing the company in jeopardy.

As noted above, Proposal emerges-out of the apparent failure of the Company to evaluate
incongruities in its electoral and electioneering contribution practices and its core values and
constituencies. The apparent failure of the company to evaluate incongruities has, as the Proposal
whereas clauses makes clear, place the company in jeopardy of losing its core constituencies.

As Jason DeParle (New York Times, 22 Nov 2007) has written:

Migration is so central to Western Union that forecasts of border movements drive the
company's stock. Its researchers outpace the Census Bureau in tracking migrant locations.
Long synonymous with Morse Code, the company now advertises in Tagalog and Twi
and runs promotions for holidays as obscure as Phagwa and Fiji Day. Its executives hail
migrants as "heroes" and once tried to remove a U.S. congressman because of his push
for tougher immigration laws.

As highlighted in the proposal, Company — related political contributions have grown
incongruous with its customer base and seeming pro-immigrant policies:

Whereas, Western Union is committed to “foster[ing] a work environment of diversity
and mutual trust,” that is “characterized by respect and dignity for people,” yet just since
2010, the Western Union Company Political Action Committee (WUPAC) gave to
politicians including Congressmen David Dreier, Ed Royce, and Spencer Bachus who
signed a legal brief in support of the State of Arizona's draconian law on'immigration that
even conservative presidential candidate Govemor Rick Perry of Texas does not support
because it would harm relations “with Mexico, our largest trading partner.”

WUPAC made contributions in the most recent 2011/2012 election cycle to seven
additional candidates holding positions on immigration that are incongruent with Western
Union’s core business interests, including candidates opposed to a pathway to citizenship,
voting against the Dream Act, and holding positions that have received ratings
tantamount to a “sealed-border stance,” with no rationale for the benefit of these
electioneering contributions.

Western Union has faced numerous boycotts and lawsuits based on predatory fees and
unfair exchange rates, which have resulted in millions of company and shareholder
dollars being spent on settlements. Challenging immigration through ill-considered
political contributions may negatively affect Western Union’s image and has potential to
damage shareholder value.

The Proponent amplified this pattern of incongruity at last year's annual meeting in support of
the current proposal as it appeared on the proxy in 2012:
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Why did over 30% of WUPAC’s recipients in the past three years support attempts aimed
at legislating English as the official language of the United States or specifically of the
U.S. government, thereby restricting citizenship and access to our own customers?

Our company states that “Western Union global corporate citizenship is our commitment
to enrich the lives of global citizens by expanding economic opportunity.” If that’s true,
why did WU PAC give funds to the 44% of its recipients that voted YES on building a
fence along the Mexican border?

The current policy hole at the Company means that the Company is placing itself at risk of losing
its core customers by failing to police its own political spending and how it may affect its
reputation. The proposal relies on the Company's own governance process to identify and
implement core company values in a comprehensive electioneering policy that protects the
company's interests. Whenever a politician benefits from the largesse of Company or PAC
donations, an evaluation would necessarily be undertaken to see whether that politician is _
supporting legislation or political causes inconsistent with the Company's core values. And then
that analysis would appear in the relevant report, together with an explanation of why an
exception was appropriate in that instance. As such, the proposal is not vague.

Therefore, we urge the Staff to find that this proposal is not excludable pursuant to Rule 14a-
8(i)(3), and urge the Staff to inform the Company that the SEC proxy rules require denial of the
Company’s no-action request. '

Please call me at (413) 549-7333 with respect to any questions in connection with this matter, or
if the Staff wishes any further information.

L

sd ford Lewis
Attorney at Law

cc:  Julie N. W. Goodridge, NorthStar Asset Management Funded Pension Plan
- Darren A. Dragovich, Vice President and Senior Counsel, the Western Union Company
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Exhibit A
Text of the Proposal

Congruency between Corporate Values and Political Contributions

Whereas, the Supreme Court ruling in Citizens United v. Federal Election Commission
interpreted the First Amendment right of freedom of speech to include certain corporate political
expenditures involving “electioneering communications,” which resulted in greater public and
shareholder concern about corporate political spending;

Whereas, proponents believe Western Union should establish policies that minimize risk to the
firm’s reputation and brand through possible future missteps in corporate political contributions;

Western Union serves many of the financial needs of immigrant populations, with a major
presence in poor and racially diverse neighborhoods (Urban Institute, 2004);

Many immigrants rely on companies like Western Union to send money to their families.
According to the World Bank, the total remittances to developing countries was estimated at
$372 billion for 2011;

Whereas, Western Union is committed to “foster[ing] a work environment of diversity and
mutual trust,” that is “characterized by respect and dignity for people,” yet just since 2010, the
Western Union Company Political Action Committee (WUPAC) gave to politicians including
Congressmen David Dreier, Ed Royce, and Spencer Bachus who signed a legal brief in support
of the State of Arizona's draconian law on immigration that even conservative presidential
candidate Governor Rick Perry of Texas does not support because it would harm relations “with
Mexico, our largest trading partner.”

WUPAC made contributions in the most recent 2011/2012 election cycle to seven additional
candidates holding positions on immigration that are incongruent with Western Union’s core
business interests, including candidates opposed to a pathway to citizenship, voting against the
Dream Act, and holding positions that have received ratings tantamount to a “sealed-border
stance,” with no rationale for the benefit of these electioneering contributions.

Western Union has faced numerous boycotts and lawsuits based on predatory fees and unfair
exchange rates, which have resulted in millions of company and shareholder dollars being spent
on settlements. Challenging immigration through ill-considered political contributions may
negatively affect Western Union’s image and has potential to damage shareholder value.

Resolved: Shareholders request that the Board of Directors create and implement a policy
requiring consistent incorporation of corporate values as defined by Westerm Union’s stated
policies (including Our Values, Corporate Citizenship, Corporate Governance and especially Our
Code of Conduct) into Company and WUPAC political and electioneering contribution
decisions, and to report to shareholders at reasonable expense and excluding confidential
information on a quarterly basis, listing any electioneering or political contribution expenditures
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durmg the prior quarter, identifying any contributions that raised an issue of incongruency with
corporate values, and stating the justification for any such exceptions.

Supporting Statement: Proponents recommend that the report contain management’s analysis
of risks to our company’s brand, reputation, or shareholder value. “Expenditures for
electioneering communications™ means spending directly, or through a third party, at any time
during the year, on printed, internet or broadcast communications, which are reasonably
susceptible to interpretation as in support of or opposition to a specific candidate.



January 24, 2013

Via Electronic Mail

U.S. Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

100 F Street N.E.

‘Washington, DC 20549

Re:

Ladies and Gentlemen:

This letter i is submitted by The Western Union Company, a Delaware corporation
(“Western Union” or the “Company”), pursuant to Rule 14a-8(j) of the Securities Exchange Act
of 1934, as amended (the “Exchange Act”); to notify the Securities and Exchange Commission
(the “Commission”) of Western Union’s intention to exclude from its proxy materials for its
2013 Annual Mesting of Shareholders (the “2013 Annual Meeting” and such materials, the
“2013 Proxy Materials™) a sharcholder proposal (the “Proposal™) submitted by NorthStar Asset
Management, Inc. Funded Pension Plan (the “Proponent™) on December 5, 2012. The Company
intends to omit the Shareholder Proposal from its 2013 Proxy Materials pursuant to Rule 14a-
8(i)(3) of the Exchange Act and mspactﬁ:lly requests confirmation that the Staff of the Division
of Corporation Finance (the “Staff”) will not recommend to the Commission that enforcement
action be taken if Western Union excludes the Shareholder Proposal from its 2013 Proxy
Materials for the reasons detailed below.

Western Union intends to file its definitive proxy materials for the 2013 Annual Meeting
on or about April 17, 2013. In accordance with Staff Legal Bulletin 14D (“SLB 14D™), this letter
and its exhibits are being submitted via e-mail. ‘A copy of this letter and its exhibits will also be
sent to the Proponent. Pursuant to Rule 14a-8(k) and SLB 14D, the Company requests that the
Proponent copy the undersigned on any correspondence that it elects to submit to the Staff in
response to this letter.

The Shareholder Proposal
The Shareholder Proposal includes the following language:

CHIT313098v.2
12500 E Belford Avenue, M21A2 | Englewood, GO 80112 | www.westernunion.com




“Resolved: Shareholders request that the Board of Directors ereate and implement
a policy requiring consistent incorporation of corporate values as defined by
Western Union’s stated policies (including Our Values, Corporate Citizenship,
Corporate Governance and especially Our Code of Conduct) into Company and
WUPAC political and electioneering contribution decisions, and to report to
shareholders at reasonable expense and excluding confidential information on a
quarterly basxs, listing any electioneering or political contribution expendmncs
during the prior quarter, identifying any contributions that raised an issue of
incongruency with corporate values, and stating the justification for any such
exceptions.”

A copy of the Shareholder Proposal, including its supporting statement, is attached to this
letter as Exhibit A. A copy of all correspondence between the Company and the Proponent is
attached as Exhibit B.

Analysis

The Shareholder Proposal May Be Excluded Pursuant to Rule 14a-8(1)(3) Because the
Proposal is Impermissibly Vague and Indefinite so as to be Inherently Misleading.

- Rule 14a-8(i)(3) provides that a company may exclude from its proxy materials a
shareho%der proposal if the proposal or supporting statement is contrary to any of the
Commission's proxy rules, including Rule 14a-9, which prohibits materially false or misleading
statements in proxy soliciting materials. The Staff consistently has taken the position that vague
and indefinite shareholder proposals are inherently misleading and therefore excludable under
Rule 14a-8(i)(3) because “neither the stockholders voting on the proposal, nor the company in
implementing the pxopusal (if adopted), would be able to determine with any reasonable
certainty exactly what actions or measures the proposal requires.” Staff Legal Bulletin No. 14B;
see also Dyer v, SEC, 287 F.2d 773, 781 (8th Cir. 1961) (“{I]t appears to us that the proposal, as
drafted and submitted to the company, is so vague and indefinite as to make it impossible for
either the board of directors or the stockholders at large to comprehend precisely what the
proposal would entail.”). The Staff has further explained that a shareholder proposal can be
sufficiently misleading and therefore excludable under Rule 14a-8(i)(3) when the company and
its shareholders might interpret the proposal differently such that “any action ultimately taken by
the [cJompany upon implementation [of the proposal] could be significantly different from the
actions envisioned by the shareholders voting on the proposal.” Fugua Industries, Inc. (March
12, 1991).

The Proposal contains two essential prongs. First, it requests that the Company
implement a policy requiring that all of the Company’s political and electioneering contribution
decisions be congruent with Western Union’s corporate values. Second, it asks the Company to
publish a quarterly report that identifies any “issue[s] of incongruency” between such
contributions and the Company’s corporate values. As set forth in further detail below, the
Proposal (A) does not describe or define in any meaningfully determinate way how the Company
should decide whether a political or electioneering contribution is incongruent with the




Company’s values, and (B) as a consequence, it leaves the composition of the requested report
open 1o several plausible, but radically differing, interpretations,

A. The Proposal is Excludable Because it Fails to Adequately Describe Ifs Key
Substantive Provision.

If a proposal provides a standard or criterion by which a company is supposed to measure
its implementation of the proposal, that standard must be clear to both the company and its
sharcholders. The Staff has consistently found that when proposals fail to adequately describe or
make clear the very standard by which the company is supposed to measure its implementation
of the proposal, that proposal may be excluded as vague and indefinite, See, e.g., Dell Inc.
(March 30, 2012) (concurring in the exclusion of a proposal pursuant to Rule 14a-8(i)(3) that
sought proxy access for shareholders who satisfied the “SEC Rule 14a-8(b) eligibility
requirements” without adequately detailing those eligibility requirements and the actions

‘required); Sprint Nextel Corp. (March 7, 2012) (same). This rule holds true, for example, when
the proposal requests a report on political and electioneering contributions and yet fails to clarify
a specified criterion for the report. See, e.g., AT&T Inc. (February 16, 2010) (concurring in the
exclusion of a proposal pursuant to Rule 14a-8(i)(3) that sought disclosures on, among other
things, payments for “grassroots lobbying” without sufficiently clarifying the meaning of that
term). And a proposal is still impermissibly vague and indefinite even when it identifies a
definite external standard for mplementmg the proposal but merely provides that the company’s
actions must be “c ons;stent with” that standard. See Occidental Petroleum Corp. (March 8,
2002) (concurring in the exclusion of a proposal pursuant to Rule 14a-8(i)(3) that asked that
conipany to “adopt and implement” a policy “consistent with the Voluntary Principles on Human
Rights in the Oil, Gas, and Mining Industries”). Each of these variations on the test for vague
and indefinite language demonstrates why exclusion is warranted for the Proposal’s failure to
define or describe how congruence orincongruence should be determined.

On its face, the notion that a political or electioneering contribution must be congruent
with corporate values may seem uncomplicated, but its application is fraught with
indeterminacies. The Proposal has identified certain written policies from which the Company is
to define its corporate values, but it is silent on how the Company should determine whether a
contribution is congruent or incongruent. In the absence of direction on this point, the Company
would really have no idea how to proceed, especially with respect to political or electioneering
contnb\mons for individual pohﬁcxaas because every politician: imlds mnumerabie palicy views
by the Proponent whxic others may not. be For example the Proponem: 1dentlﬁcs Western
Union’s “Our Code of Conduct” as one of the written policies that defines the Company’s
corporate values. The Proponent notes that the document calls for “diversity and mutual trust”
and then extrapolates that to:mean that it would be incongruent to contribute to politicians who
favor stricter immigration policies. But that document also states that some of the Company’s
most important assets are ifs intellectual property and that “the Company’s continued success
depends on the careful development, use and protection of our intellectual property.” Suppose
Politician A is the most widely recognized champion in Congress of laws protecting the
intellectual property upon which the Company’s continued success depends; his support is
fundamental to the successful passage of any such laws. But what if Politician A has also




expressed general support for building and extending security fences and surveillance technology
on the U.S.-Mexico border, although he has never drafted a bill relating to or campaigned on the.
issue? Should the Company identify a general, undifferentiated contribution to the re-election
campaign of Politician A as incongruent with the corporate value identified by the Proponent, or
should it consider its contribution congruent with Company values identified in other parts of
“Our Code of Conduct™?

The Proposal simply does not provide any guidance about what meaning should be given
to congruence versus incongruence when distinct policies are at issue in, for example, a single
contribution to an individual politician. This underscores one of the fundamental problems of
the Proposal. Its congruence metric does not distinguish between issue-specific contributions,
which can be individualized, and contributions to candidates, whose collective views cannot
necessarily be disaggregated. Even if a political or electioneering contribution could be made to
a politician who campaigned on and voted on a sole political issue, it is entirely unclear how the
Company is supposed to determine at what point, along a broad spectrum of nuanced positions
within that issue, a politician’s view becomes unacceptably incongruent. What if Politician B
supports the Dream Act and a pathway to citizenship for undocumented workers but also
supports the e-Verify program and a policy prohibiting the same undocumented workers from
obtaining a state driver’s license? Assuming; arguendo, the Proponent’s interpretation of
Company values vis-a-vis immigration policies is correct, would a donation to Politician B’s te-
election campaign be congruent or incongruent? The Proposal does not and cannot answer these
questions because of the vague and indefinite nature of its key substantive provision.

B. The Proposal is Excludable Because it is Subject to Multiple Interpretations with
Respect to the Report That is Central to'its Implementation.

Asa consequence of the indeterminacy of what the Proponent means by an “issue of
incongruency,” there are at least three varying actions that could be taken by the Company with
respect to the requested report, each of which could differ significantly “from the actions
envisioned by the shareholders voting on the proposal.” Staff ‘ﬁrecedent indicates that a proposal
is excludable pursuant to Rule 14a-8(i)(3) when a material provision is subject to multiple
interpretations. See, e.g., Fugua Industries, Inc. (March 12 1991) (concurring in the exclusion
of a proposal where “any action ultimately taken by the [cJompany upon implementation [of the
proposal] could be significantly different from the actions envisioned by the shareholders voting
on the proposal™); Peoples Energy Corp. (November 23, 2004, recon. denied December 10,
2004) (concurring in the exclusion of a proposal where the term “reckless neglect” was subject to
multlple interpretations); International Business Machines Corp. (February 2, 2005) (concurting
in the exclusion of a proposal regarding executive compensation because the identity of the
affected executives was subject to multiple interpretations). Shareholders and/or the Company
could envision that the report requested by the Proposal should be approached in any one of the
following ways:

1. The report could identify only a small number of contributions limited to those
contributions made to organizations and individuals whose positions on
immigration policy differ from those of the Proponent as outlined in the
Proposal’s supporting materials. Because the entire policy focus of the Proposal




is on immigration-related issues, the Company may reasonably assume that the
thrust of the requested report would be to identify and explain when and why the
Company contributes to the campaigns of individuals ' whose stance on
immigration policy focuses on border control-and enforcement.

2. The report could identify as incongruent with Company values every single
contribution made by the Company to any organization or individual. Members
of Congress, state legislators, and other federal, state and local officials to whom
Western Union may make direct or indirect political or electioneering
contributions offer a nearly endless record of votes cast, opinions authored, briefs
signed, speeches made, and support or opposition voiced for any number of

' policies. According to the U.S. Congress Votes Database (available at

http://projects. washingtonpost.com/congress/), over 1,600 votes were cast by the
U.S. House of Representatives alone in the 112" Congress. Within this
practically limitless record for each government official to whom the Company
has directly or mdlrccﬁy contributed, the Company would almost certainly find at
least one matter on which the official has expressed support for or opposition to a
policy ina way that may be construed as incongruent with one or more Company
values. That is, the Company may reasonably interpret the Proposal as an
expression of shareholder sentiment that if the Company is going to make any
political or electioneering contributions, it should rigorously examine and be
aware of every potential policy outcome its money might indirectly advance, and
the shareholders, in turn, should be made aware of each such potential policy
outcome that might conflict with one or more Company values.

3. The report could identify a null set of incongruent contributions. Many voting
shareholders might expect; and the Company could certainly argue, that Western
Union always incorporates its values into its political and electioneering
cormibution decisians By their very natute, the comributions the Company
contemplate that m-espectwe of cne or more outlymg issues, if Western Union
makes a political or elachonecnng contribution, it is because the Company has
determined that the politician’s views, on the whole, are fundamentally in line
with the written policies and values of the Company. The Company would not,
therefore, consider any such expenditure an “issue of incongruency.”

As such, neither the sharcholders voting on the proposal, nor the Company in implementing the
proposal, would be able to determine with any reasonable certainty exactly what should or
should not be disclosed in the requested report as an “issue of incongruency.”

The Proponent will, no doubt, argue that the Staff has previously considered and rejected
arguments based on Rule 142-8(i)(3) to-exclude similar proposals submitted by the Proponent to
Intel Corporation in 2012 and to Home Depot in 2011, See Jntel Corpomtwn (February 23,
2012); The Home Depot, Inc. (March 25, 2011). The core of the argument in those two letters,
however, was quite different. In Home Depot, the Proponent asked the company to offer an
annual proposal providing, among other things, an “analysis of potential issues of congruency




with stated company values or policy” and an advisory shateholder vote on the company’s
policies and electioneering contributions. The company’s sole argument pursuant to Rule 14a-
8(i)(3) was that it was unclear what the advisory vote would address and how a given vote
outcome should be interpreted. In Intel Corporation, the company similarly argued that the
advisoty vote requested by the Proponent made the proposal vague and indefinite. Intel also
contended that the Proponent had failed to define oridentify the company values and policies by
which the company should measure congruency. Nene of those points-are at issue here. Unlike
Home Depot, the Proposal does not call for an advisory vote. And contrary to the arguments in
Intel Corporation, the fundamental issue is not about deciding which written policies will define
the company values. That can be determined given enough speclﬁmty in the proposal. Rather,
‘the fatal flaw, as argued above, is that even if the Company were given a limited set of
documents defmmg its corporate values, it would nevertheless be impossible for the Company or
any shareholder to determine with reasonable certainly exactly what constitutes sufficient
incongruence with those values. Intel Corporation, Home Depot, and other similar precedent
letters, are therefore inapposite.

Conclusion
Based on the foregoing, I respectfully request your concurrence that the Shareholder
Proposal may be excluded from Western Union’s 2013 Proxy Materials. If you have any
questions regarding this request-or desire additional information, please contact me at (720)-332-
5711.
Very truly yours, C/
Dairen A. Dragovich

Vice President and Senior Counsel
Corporate Governance and Securities

Attachments

ce:  Julie N.W. Goodridge
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John R, Dye } DG 06 2012

Executive Vice President, General Counwi and Secretary J ‘ '

The Western Union Company *~ . s T

12500 East Belford Avenue d o 4“5":‘$3

Mailstop M21A2 A T T

Englewood, CO 80112

Dear Mr. Dye:

Considering the recent Supreme Court decision of Cifizens United v. Federal Election
Commission and past public backlash against corporate political spending, we are
concerned about our Company’s potential exposure to risks caused by our future
electioneering contributions,

Therefore as the beneficial owner, 4s defined under Rule 13(d)-3 of the Genieral Rules
and Regulations under the Securities Act of 1934, of more than $2,000 worth of shares of

“The Western Union Company common stock held for more than one year, the NorthStar
. Asget Management Funded Pension Plan is submitting for inclusion in the next proxy

statement, in accordance with Rule 14a-8 of the General Rules, the enclosed shareholder
proposal. The proposal requests that the Board of Directors create and implement a policy
regarding congruency between corporate values and political contributions.

As required by Rule 14a-8, the NorthStar Asset Management, Inc Funded Pension Plan
has held these shaves for more than one year and will continue to hold the requisite
number of shares through the date of the next stockhiolders” annual meeting. Proof of
ownership will be provided upon request, I or my appointed representative will be present
atthe annual meeting to introduce the proposal.

A commitment from Western Union to create and implement a policy regarding
congruency between corporate values and political and electwneer:ug contributions will
allow this resolution to be withdrawn. We believe that this proposal is in the best interest
of our Company and its shareholders.

Sincerely,

Julie N.W. Géodridge

President and CEO
Trustee, NorthStar Asset Management, Inc. Funded Pension Plan

Eucl.: shareholder resolution

PO BOX 301840 BOSTON MASSACHUSETTS 02130 TEL 617 $22-2635 FAX 617 $22-3165

t




Congruency between Corporate Values and Political Contributions

Whereas, the Supreme Court ruling in Citizens United v. Federal Election Commission interpreted the
First Amendment right of freedom of speechi to include certain corporate political expenditures
mvolvmg “electioneering communications,” which resulted in greater public and shareholder
concern about corporate political spending;

Whereas, proponents believe Western Union should establish policies that minimize riskto the
firm’s reputation and brand through possible future missteps in corporate political contributions;

Western Union serves many of the financial needs of immigrant populations, with a major presence
in poor and racially diverse neighborhoods (Urban Institute, 2004);

Many immigrants rely-.on companies like Westeri Union to send money to their families. According
to the World Bank; the total remittances to developing countries was estimated at $372 billion for
2011;

Whereas; Western Union is committed to “foster[ing] a work environment of diversity and mutual
trust,” that is “characterized by respect and dignity for people,” yetjustsince 2010, the Western
Union Company Political Action Committee (WUPAC) gave to politicians including Congressmen
David Dreier, Ed Royce, and Spencer Bachus who'signed a legal brief in support of the State of
Arizona's draconian lawon immigration that éven conservative présidential candidate Governor
Rick Perry of Texas daes not'support because it would harm: relations “with Mexico, our largest
trading partner.”

WUPAC made contributions in the most recent 201172012 election cycle to seven additional
candidates holding positions on immigration that are incongruent with Western Union’s core
business interests, including candidates oppased to a pathway to citizenship, voting against the
Dream Act, and holding positions that have received ratings tantamount to a “sealed-border
stance,” with no 'rationa!e for the benefit of these electioneering contributions. ;

Western Union has faced numerous boycotts and lawsuits based on predatory fees and unfair
exchange rates, which have resulted in millions of company and shareholder dollars being spent.on
settlements. Challenging immigration through ill-considered political contributions may negatively
affect Western Union’s image and has potential to damage shareholdervalue,

‘Resolved; Shareholders request that the Beard of Directors create and implement a policy
requiring consistent incorporation of corporate values as defined by Western Union’s stated
policies (including Our Values, Corporate Citizenship, Corporate Governance and especially Our
Code of Conduct) into Company and WUPAC political and electioneering contribution decisions, and
to report to shareholders at reasonable expense and excluding confidential information on a
quarterly basis, listing any electioneering or political contribution expenditures during the prior
quarter, identifying any contributions that raised an issue of incongruency with corporate values,
and stating the justification for any such exceptions.

Supporting Statement: Proponents recommend that the report contain management’s analysis of
risks to our.company's brand, reputation, or shareholder value. “Expenditures for electioneering
communications” means spending directly, or through a third party, at any time during the year, on
printed, internet or broadcast communications, which are reasonably susceptible to interpretation
as in support of or opposition to a specific candidate,
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December 13,2012

VIA FEDERAL EXPRESS

Julie N.W. Goodridge
NoithStar Asset Management, Inc, Punded Pension Plan

PO, Box 301840

Boston, MA 02130
Tel: (617) 5222635
Fax: (617) 522-3165

Shareholder Proposal for the 2013 Annual Meeti

Re:

Dear Ms. Goodridge:

On December 6, 2012, The Western Union Company (the “Company”) received
by mail your letter postmarked December 5, 2012, Included with the letter was a proposal (the
“Proposal”), submitted by you on behalf of NotthStar Asset Management, Inc. Funded Pension
Plan (“NorthStar”), intended for inclusion in the Company’s proxy materials (the “2013 Proxy
Materials”) for its 2013 Annual Meeting of Stockholders (the “2013 Annual Mesting”).

14a-8”) sets fo:th the legal framcwoxk pursuant to whwh a shareholder may submz;t_ a pmposai
for inclusion in a public company’s proxy statement. Rule 14a-8(b) establishes that, in orderto

be eligible to submit a proposal, a sharcholder “must have continaously held at least $2,000 in
matket value, or 1%, of the company’s securities entitled to be voted on the proposal at the
meeting for at least one year” ‘by the date on which the proposal is submitted. In addition, under
Rule 14a-8(b), you must also provide a written statement that you intend. ‘to continue to own the
required amount of securities through the date of the 2013 Annual Meeting. If Rule 14a-8(b)’s
eligibility requirements are not met, the company to wh oposal has been submitted may,
pursuant to Rule 14a-8(f), exclude the proposal from its proxy statement.

The Company’s stock records do not indicate that NorthStar has been a registered
holder of the requisite amount of Company shares for at least one year. Under Rule 14a-8(b),
NorthStar must therefore prove its eligibility to submit a pwposai in one of two ways: (1) by
submitting to the Company a written statement from the “record” holder of its stock (usually a
broker or bank) verifying that it has continuously held the mqmsxte number of securities entitled
to be voted on the Proposal for at least the one-year period prior to and including December 5,
2012, which is the date you submitted the Proposal; or (2) by submitting to the Company a copy
of a Schedule 13D, Schedule 13G, Form 3, Form 4 or Form 5 filed by NorthStar with the
Securities and Exchange Commission (the “SEC™) that demonstrates its ownership of the
requisite number of shares for at least the one-year period prior to and including December 5,
2012 (i.e., the date you submitted the Proposal), along, s with a written statement that (i) NorthStar
has owned such shates for the one-year period prior to the date of the statemient and (i) it intends
to continue ownetship of the shares through the date of the 2013 Annual Meeting,

CHE 7246049v.2
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With respect to the first method of proving eligibility to submit a proposal as
described in the preceding paragraph, please note that most large brokers and banks acting as
“record” holders deposit the securities of their customers with the Depository Trust Company
(“DTC”). The staff of the SEC’s Division of Cotporation Finance (the “Staff”) in 2011 issued
further guidance on its view of what types of brokers and banks should be considered “record”
holders under Rule 14a-8(b). In Staff Legal Bulletin No. 14F (October 18, 2011) (“SLB 14F),
the Staff stated, “[W]e will take the view going forward that, -for Rule 14a-8(b)(2)(i) putposes,
only DTC participants should be viewed as ‘record’ holders of securities that are deposited at

DTC2_The Staff has recently-clarified,-as-stated-in-Staff-Legal-Bulletin No-H4G-SEB 4G, ——

that 2 written statement establishing proof of ownership may also come fiom an affiliate of a
DTC participant.

NorthStar can confirm whether its broker or bank is a DTC participant or affiliate
thereof by checking the DTC participant list, which is available on the DTC’s website at
www.dtcc.com. If NorthStar’s broker or bank is a DTC pattici;;ant or an affiliate of a DTC
patticipant, then it will need to submit a written statement from its broker or bank verifying that,
as of the date its letter was submitted, it continuously held the requisite amount of secutities for
at least one year. If its broker or bank is not on the DTC participant list or is not an affiliate of a
broker or bank on the DTC participant list, it will need to ask its broker or bank to identify the
DTC participant through which its securifies are held and have that DTC participant provide the
verification detailed above. NoithStar may also be able to identify this DTC participant or
affiliate from its account statements because the clearing broker listed on its statement will
generally be a DTC participant. If the DTC participant or affiliate knows the broker’s holdings
but does not know NorthStar’s holdings, NorthStar can satisfy the requirements of Rule 14a-8 by
submitting two proof of ownership statements verifying that, at the time its proposal was
submitted, the required amount of securities was continuously held for at least one year: one
statement from its broker confirming NorthStar’s ownership and one from the DTC participant
confirming the broker”s ownership.

NorthStar has not yet subimitted evidence astabhshmg that it satisfies these
eligibility requirements. Please note that if NorthStar intends to submit such evidence, its
response must be postmarked, or transmitted electmnwaﬂy, no later than 14 calendar days from
the date it receives this letter. For your reference, copies of Rule 14a-8, SUB 14F and SLB 14G
ate attached to this letter as Exhibit A, Bxhibit B and Exhibit C, respectively. If you have any
questions concerning the above, pleass do not hesitate to contact the undersigned by phone at
(720) 332-5711 or by email at Darren.Dragovich@westernunion.com.

Very truly yours,

Y Lo 5

Darten A. Dragovich
Attachments Vice President and Senior Counsel
Corporate Governance and Securities




Exhibit A
Rule 14a-8




Electronic Code of Federal Regulations:

§ 240.14a-8 Sharsholderproposals,

(31

This section addresses when a company must include a shareliolder's proposal in iis proxy stalement
and identify the proposal in-its form of proxy when the-company holds an.annual-or spacial mesting of
shateholders, In summary, in order to-have your shareholder proposal included-on a company's proxy
card, and Included along with any supporting statementin its proxy statement, you must be eligible and
follow cortain procadures. Under a few specific circumsiances, the company is permitted to exclude your

Page 1 of 5

propogal; bul-only after submilting #s reasons-to the. Commission.-We stuclured this-sectionin.a
question-and-answer oroat 5o that [Kis vasier o and. Tha fBlarences T8re 0 A
sharahoider seeking to submit the proposal,

(a) Question 1: What Is a proposal? A shareholder proposal is your recommendafion or reguirement that
the company andfor its beard of diraciors {ake action, which you intend lo present at a meseling of the
company's shareholders. Your proposal should state-as clearly as possible the course of action that.you
belleva the company should foliow. if your proposal is placed on the company's proxy card, the company
must also provide in the for of proxy means for shareholders to specily by boxes a cholce between
approval or disap(gtwa:. or abstention. Unless olherwise Indicated; the word "proposal” as used in this
sedlion refers bolh to your proposal;-and fo your corresponding statement in support of your proposal (if

-any}.

{b) Question 2: Who is eligibie to submit'a proposal, and how do | demonsirate fo the company that 1 am
eligible? {1).In order o be siigible to submit a proposal, you must have continuously ield atjeast $2,000
In market value, or 1%, of the company's securities enlified to be voted on the proposal at the meeling
forat least one i date you submit the proposal: You must confinue to hoid those securities
through the dats of the meeling.

{2) if you are the registered holder of your securitiss, whith means that your name appears inthe
conipuny’s records as a shareholder, the company can verify your eligibiity on ils own, aithough you wil
stiil hava fo provide the company with a wrillen stetement that yout inlend to continue fo hold the
sequritles through the dale of the mesling of shareholders. However, if fike many shareholders yout are
nota registerad hokder, the company lkely does not know that you are a shareholder, or how many
shares you own. In this case, at the time you submit your proposal, you must provi yotir eligiblily to-the
company in one of wo ways:

{i) The first way Is to submit to the cormpany a wiitlen stalement from the “record™ holder of your
securities (usually 2 broker or bank) verifying that, at the ime you submiited your proposal, you
confinuously held the securilies for atisast one year, Yot must also include your own wrilten statsment
that you Intend fo continue to hald the secigities through the date of the meeting of shareholders; or

(i) The second way {o prove ownership-applies only If you tinve filed a Schedule 13D:(§240.13d-101),
Schedule 136 (§240.13d-102), Form 3 (§249.103 of this chapter), Form 4 (§249.104 of this chapter)
andlor Fonm: 5 (§249.105 of this chapler); or amendments lo those documents orupdaled forms,
refiecting your ownership of the shares as of or before the dale on which the one-year eligibiiity period
heglns, If you have filed one of these documents with the SEC, you may demonstiate your eligibifity by
submitiing to the company:

{A) A copy of the schedule andior form, and any stbssquant amendments reporting 4 change-in your
ownership lavel;

{B} Your written staternent that you conlinuously held the required number of shares forthe one-ysar
period as of ihe dats of the statement; and

{C) Yourwritten statement that you Intend lo conlinue ownership of the shares through the date of the
company’s annual o special meeting,

{c) Question 3: How many proposals may Fsubmit? Each sharehoider may submit na more than one
proposal to a company for a particular sharsholdars’ mesting.

(d) Question 4: How long can my proposaf be? The proposal, including any accompanying supportin
stalement, may not exceed Sﬂoimrds; propo 4 proring

http:/fechr.gpoaceess.govicgifttextftext-idgYe=ecfr&rgn=div5 &view=text&node=17:3.0.1....
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{e) Question 5:\What s the deadline for submitting 4 proposal? (1) i you arg submilting your proposal
for the company's annuat meeting, you can in-mostcases find the deadline In last year's proxy
statemsnt, However, if the company did not hiold an annual meeting last year, or has changed lhe date
of its meating for this year more than 30 days fron last year’'s meeling,. you can usually find the deadiine’
in-one-of the company's quarterly reports on Foim 10-0 (§249.308a of this chapler), or in-sharsholder
reports of investment cotnpanies under §270.30d-1 of this chaptar of the Investment Campany Actof
1940, In order t avokd controversy, sharehoiders should submit thair proposals by fmeans, ingluding
slactronic means; that permit them to prove 1he dale of delivery.

{2 The deadline is calculated In the following manner if the proposalis submitted for a regularly

scheduled annual meeling. The proposal must be received at the corpany’s principal executive offices
T renis) ritrd-aforg T g CBISIS Ny 7 PRI (atfifaioysTg
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shareholders in connection with the previous vear's annual meeling, However, if the company did not
hold an annual maeeting the previous year, orif the date of this year's annual mesting has been changed
by mors than 30 days from the date of the previcus year's masling, then the deadiine is a feasonsble
fime before the company beging to print and send iis proxy materials, '

{3) IFyou are submilling your proposal for a meeting of shareholders other than a regulady scheduled
,adr;gg; geeﬂng‘ the deadiing {s'a reasonable {ime before the company begins to print and send its proxy
ma

{0 Question 6: WhatiF] fall to-follow ong of the eliglbifty or procadisrat requisements explained In
answars to Quastions 1 through 4 of this section? (1) Tha company may exclude your proposal, but only
after it has hotified you of the prablem, and you have failed adequately:fo correct it. Within 14 calendar
days of receiving your. proposal, the company must nolify-you In writing of any procedural or ellgibilily
deficiencias; as'well as of the time frame foryour response. Your response must be:postmarked, or
transmitted electronically, no Iater than 14 days from the date you recelved the company's notification, A
company need not provide you such nitice 'of a deficiancy If the deficiency cannot be remedied, stich as
it you fail o submit a proposal by the company’s properly determined deadiine, if the company infends o
exclude the proposal, it will later have lo make a submission under §240.14a-8 and provide you wilh a
copy trder Question: 10 below, §240.14a-8(j)):

{2) I you fail n your promise to hold the raquired nurnbier of securities through the date of the mesting of
shareholdars, then the company will be permiited to exclude ali of your propgsals from ils proxy
materials for any meating held in the foliowing two calendar years,

(5) Quostion 7:Who has the burden of persuading the Comimission or its staff that my proposal can be
;mgwugad? Except éias olhisrwise noted, e burden is on the company to demonsiate thatitis entitied to
s a proposal.

(h} Quostion 8; Must | appear personally at the shareholders’ mssfing to present the proposal? (1) Either
yau,.or your representative who is qualified under state law fo present the proposal on your behalf, must
altend the meeting fo present the proposal. Whether you attend the meating yourself or send 4 qualified
represantativa to the meeting in your place, yolr should make sure that you, or your repressnlative,

ow the proper stale law procedures for allending the meeling andior presanting your proposal..

(2) If the company holds its shareholder mesting Inwhole:or in part via slectronic media, and the
company permills You or your represeniativa to present your proposal vis such media; then youmay
appear through slectronic media rather than traveling to-the mesling lo-appear in person;

(8 you or your qualified roprasentative fajl to appear and present the proposal, withoul good causs,
the company will ba parmilted {o exclisde all of youe propasals from its proxy mutetials for any meetings
held in the following iwo calendar years,

() Question 9: i | have complied with the procedural fequiremsnts, on what other bases may a company
rely to exclude my proposal? (1) improper under sfala law: if the proposal is not a proper sitbjectfor
action by-shareholders under the laws of the jurisdiction of the company's organization;

Note to paragraph (H(1): Depending on the subject matter, some proposals are not consldered
proper under state law if they would be binding onh the company if approved by shareholders.
In our experience, most proposals that are cast as recommendations or requests that the
board of directars {ake specified action are proper under state law. Accordingly, we will
assume that a proposal-drafted as a recomirendation or suggestion s proper unless the
comparty demonstrates otherwise.

http:i/ectr.gpoaccess.gov/cgi/t/ extftext-idx?c=ecfidrgn=div5&view=text&node=17:3.0.1.... 10/5/2012
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(2) Violalion of law; 1t the proposal would, if implemented;:¢ause the.company to violate-any state,
fedsral, or foreign law to'which itis subject;

Note to paragraph (){2): We will not apply this basis for exclusion to permit exclusionofa
proposal on grounds {hat it would violate foreign faw if compliance with the forelgn law would
result in a violation of any state or federal law.

{3y Violatior; of proxy rufes: If the proposal or stipporting statement s conteury to any of the
Ggmmission's proxy tiles, Including §240.142-9, which prohibits materially faise or misleading

_slatements in proxy soliciling materials;
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(4) Personal g’dewnaé:-spm‘al Inforest; if the proposal relates to the f,sd:eés of apersonial ciaim or
grievance against the oornpan‘y or any other person, or if it Is designed to result ina banefit {6 you;, orto

further a personal interest, which s not shared by the other shareholders atlargs;

{5) Refevance: if the proposal relates 1o operations which account for less than & percent.of the
company's total assels at the end of ils most recent fiscal year, and for less than & percant of ils net
earnings and gross sales for its mostrecent fiscal year, and is not otherwise significantly related to the-
company's business;’

(8) Absance of power/aiithorily: If the company would lack the power or authority fo implement the
proposal;

(7) Management functions; If the proposal deals with-a matter relating to the company's ordinary
business operalions; ‘

(8) Diector slections: If the proposal:
iy Would disquiaify & nominee who Is standing for slection;

{ify Would remove a directorfrom offics before his or her term exphed;

(i) Questions the competencs, business judgment, or characler of ons of mors nominses or directors;

g& ggs!@ to include & specific Individual in the company’s proxy materials for election to the board of
ors; QF

(v) Otherwise could affect the outcome of the Upcoming election of directors.

{9) Conflicts with company's proposal; If the proposal dirsclly conflicts with one of the com any's own
g‘z»posa!s' tobe subnﬁiiedy&zhamholdam a_t?{hgsama maagng; ey

Note to paragraph ()(9): A company’s submiission lo the Gommission under this section
should spacify the points of conflict with the company's proposal.

{10} Substantially implemented: ¥ the company has already substantially implemented the proposat;

Note to paragraph (){10): A company may exclude a shareholder proposal that would provide
an-advisory vole or seek future advisory votes to approve the compensation of execudives as
disclosed pursuant to Hfem 402 of Regulation 5K (§220.402 of this chapter) or any successor
to ltem 402 (a “say-on-pay vote”) or that relates {o the frequency, of say-on-pay votes,
provided that in the most recent shareholder vote required by §240.14a-21{b) of this chapler
a single year (.9, one; iwo, or thres years) raceived approval of a majorily of votes cast on
the matter and the company has adopled & policy on the frequency of say-on-pay voles thatis
consistent with the choice of the majority of voles gast in the most regent sharsholdervote
vequired by §240.14a-21(b) of this chapler.

(1) Duplication: If the preposal substantiaily duplicates another proposal previously submitted to the
eomg:ny by another proponent that will be included in the company's proxy materials for the same
meeting;

http://ecti.gpoaccess.govicgi/tftext/text-idxc=ecfidupn=divi &view=text&node=17:3.0:1..... 10/5/2012
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(12) Resubmissions: if the proposal deals with substanlially the same subject matter as another
proposal orproposals-that has or have besn previously Included in the company's proxy materials within
the proceding 5 calendar years, a compatiy may exclude it from lis proxy- materlals for any mesfing held
within 3 calsndar years of the Jast time It was included if the proposal received:

{i)y Leds thah 8% of the vole'if proposed once within the precading 8 calendar years;

{ih) Less than 6% of the vole on ils last submiigsion to shareholders if proposed twice previously wilhin
the preceding & calendsr years; ot '

e i LB s S han-10% of thevote-onrits last submission tosharsholders {f proposed threertimes-ormore
previously within the preceding 5 calendar years; and

{13} Specific ampiint of dividends: f the proposal relates to specilic amounis of cash or stock dividands.

{1y Question. 10; What procedures miust the company follow if it Intends to exclude my proposal? (1) If the
company Intends o exclude a proposal from its proxy materials, it must fle its reasons with the

omimission no later than 80 calendar days before it files its definitive proxy statement and form of proxy
with the Commission. Tha company must simultaneously provide youwith a copy of lis submission, The
Commission staff may permit the company tomake. inission later than 80 days befora the. '
company files its definitive proxy statement and form of proxy, if the company demonstrales good cause
for missing the deadiine. ‘ '

{2) The corapany must file six pagisr coples of the following:

{i} The-proposal;

(1)) An explanation of why the company believes that it may excluds e proposal, witich shouid, If
possible, referto ﬁm%& recent applicable authority, ‘suc!tlx as prior Division letters issued under the

rule; and
(i A supporling opinlen of counsel when such reasons are basad on maitters of stale orforeign law.

{) Question 11; May | submit my own statement fo the Commlssion responding to the company's
argtiments?

Yes, you may submit aresponse; but it is notfeqiiired. You should try fo submit any faﬁonae fous, with
a copy to the company; as soon as possible after the company makes its submission. This way. the
Commission staff will have ime to congider fully your submission before it issues its rasponse. You
should submit six papercopies of your fesponse.

() Question 12: f the company includes my sharsholdar proposal In its proxy matarials, whatinfomation
about memustitinclude along-with the pm‘;:g;s__ iself? ¥ '

(1) The company's proxy statement must Include your name and address, as weli as the number of the
company's voling securities that you hold. Howaver, instead of providing that information; the company
may instead include a statement that it will provide the information to shareholders promptly upon
receiving anoral orwrillen request

{2) The ¢company is nat-:eagonsib[e for the contents of your proposal-or supporiing statement.

{m) Question 13: Whal can | do if the company includes in ite proxy stalement reasons why it balieves
shareholders should not vole in favor of my'proposal, and | disagree with some of its stalemanis?

1) Tha company may alsct io include In its proxy statement reasons why It believes shareholders
should. vole against your proposal, The sompany Is aliowed to make arguments reflecting its own point
of view, just as you may express your own point of view In-your proposal’s supporting statement.

(2) Howevar, if you balieve that the company's opposition to your proposal contains materially faise or
misisading statements hat may viclate our anfi4raud rule, §240.14a-9, you should pfomptly send to the
Commission staff and the-.company a latter explaining the reasons for your view, along with-a copy of the
company's stalements opposiig your proposal. To the extent possible, your lstter should include specific
factual information demonstrating the-inaccuracy of the company's clalms. Time. permifting, you may

hitp://ecfi.gpoaccess.govicgiMexthext-idxfeechi&rgn=divs&view=text&node=17:3.0.1.... 10/5/2012




Electronic Code of Federal Regulations:

:gf!; 1o try to-work-out your differenices with the company by yourself befora contacting the Commission 4

{3) W require the company fo send you & copy of it $latements opposing your proposal before it sends
* “ite proxy malerials, so that you may being o our atlention any materially false or misleading statements;
under the following timaframes:

(i} If qur no-action response reguires that.you meke revislons to your proposal or supperiing statement
asa condition o requiring the company fo Include it in lis g;oxy malferials, then the company must

statements no Jater than & calendar days after the company

Page 50f 5

or

provide you with a copy of its opposition

g) In ali other eases, the company must provids you with.a copy of il opposition statements no later
: 2a4x§ 3194:!;1‘65"‘35”3% before iis files definitive copies of ifs proxy stalement and form of proxy under

{63 FR 29119, May 28, 1698; 63 FR 50822, 60623, Sept. 22, 1998, as amendad at 72 FR 4168, Jan. 29,
200772 g‘)%{g})éﬁﬁl Dec. 11, 2007; 73 FR 877, Jan. 4, 2008; 78 FR 6045, Feb, 2, 2011; 75 FR 56782,

.
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Home | Previous Page

S, Securitics and EXc

Division of-Corporation Finance
Securities and Exchange Commission

Shareholder Proposals

Staff Legal Bulletin No. 14F (CF)
Action: Publication of CF Staff Legal Bulletin
Date: October 18, 2011

summary: This staff legal bulletin provides information for compantes and
shareholders regarding Rule 14a-8 under the Securities Exchange Act of
1934,

Supplementary Information: The statements In this bulletin represent
the views of the Diviston of Corporation Finance {the “Division”). This
bulletln Is not a rele; regulation-orstatement of the Securitles and
Exchange Commission (the *Commission”). Further, the Commission has
nelther approved nor disapproved its content.

Contacts: For further lnformation; please contact the Division’s Office of
Chief Counsel by calling (202) 551-3500 or by submitting a web-based
request form at httpsi//tts.sec.gov/cgi-bin/corp_fin Interprstive.

A. The purpose of this bulletin
Fhis bulletin Is:part of a continuing effort by the Divislon to provide

guldance on important Issues arising under Exchange Act Rule 14a-8.
Specifically, this bulletin contains information regarding:

+ Brokers and banks that constitute “record”holders under Rule 14a-8
(B){2)() for purposes of verifying whether & beneficial owneris
eligible to subimit a:proposal under Rule 14a-8;

» Common errors shareholders can avold when submitting proof of
ownership to companies;

« The submission of revised proposals;

« Procedures for withdrawing no-action requests regarding proposais
submitted by ‘multiple proponents; and

» ‘The Division’s new. process for transmitting Rule 14a-8 no-action
responses by emall,

You can find additional guidance regarding Rule 14a-8 in the following
builetms that are avallable on the Commission’s websiter SLB No, 14, SLB

httpy/fwww.sec.goviinterpsficpal/cfstb 14Chim 9/17/2012
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No. 144, SLB No. 148, SLB No, 14C, SLB No. 14D and SLB No, 14F.

B. The types of brokers and banks that constitute “record” holders
under Rule 14a-8(h)(2)(i) for purposes of verifying whether a
* beneficial owner is eligible to submit a proposal under Rule 14a-8

1. Eligibility to submit a proposal under Rule 14a-8

To be eligible to submit & sharsholder proposal, a shareholder must have

conitinuously hield st jeast $2,000 T market value; or 1%; of the company'’s
sectiritles entitied to be voted on the proposal at the shareholder meeting
for at least one year as of the date the shareholder submits the proposal.
The shareholder must also continue to hold the required amount of
securitles through the date of the meeting and must provide the company
with a written statement of intent to do'sot

The steps that a shareholder must take to verify his or her eligibllity to
submit & proposal depend on how the sharshalder owns the securities.
There are two types of security holders In the U.S.: reglstered owners and
beneficlal owners.2 Registered owners have a direct relationship with the
issuer because their ownership of shares Is listed on the records maintained
by the issuer orits transfer agent. If a sharcholder ls:a registered owner,
the company can independently confirm that the shareholder’s holdings
satisfy Rule 14a-8(b)’s eligibility requirement.

The vast majority of investors in shares issued by U.S. companies,
however, are bensficial owners, which means that they hoid thelr securities
in book-entry form through a securities intermediary, such as a broker ora
bank. Beneficial owners are sornetimes referred £ as “street name”
holders. Rule 14a-8{b){2)(1) provides that a beneficlal owner can provide
proof of ownership to support his or her eligibility to submit a proposal by
submitting a written statement “from the *‘record” holder of [the] securities
{usually a broker or bank),” verifying that, at the time-the proposal was
submitted, the shareholder held the required amount of securities

continuously for at least one year.d
2. The role of the Depository Trust Company

Most large U.S. brokers and banks deposit thelr customers” securities with,
and hold those securities through, the Depository Trusk Company (*DTCY),
a registered clearing agency acting as a securities depository. Such brokers
and banks are often referred to as “participants” in DTCA The names of
these DTC particlpants, however, do not appear as the registered owners of
the securities deposited with DTC on the list of shareholders maintained by
the comipany or, more typicaily, by its transfer agent. Rather, DTC’s
nominee; Cede & Co., appears on the shareholder list as the sole registered
owner of securities deposited with DTC by the DTC participants. A company
can request from DTC a “securities position listing as of a specified date,
which identifies the DTC participants having a position In the company’s
securties and the number of securities held by each DTC participant on that

dated
3. Brokers and banks that constitute “record” holders under Rule

14&-8(&){2)(1) for purposes of verifying whether a beneficial
owner is eligible to submit a proposal under Rule 14a-8

http:/fwww.sec.gov/interps/legalicfsib14£ htm 9/17/2012
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In The Haln Celestial Group, Inc, {Oct. 1, 2008), we took the position that
an Introducing broker could be considered a “record” holder for purposes of
Rule 14a-8(b3(2)(1). An introducing brokerisa broker that engages In sales
and other activities involving customer contact, such as opening customer
accounts and accepting customer orders, but Js not permitted to maintain
custody of customer funds and securities.® Instead, an Introducing broker
engages another broker, known as a-"dlearing broker,” to hold custody of
client funds and securities, to clear and execute customer trades, and to
handle other functions such as issuing confirmations of customer trades and

Foc

participants; introducing brokers generally are not. As introducing brokers
generally are not DTC participants; and therefore typically do not appear on
DTC’s securlties position listing, Haln Celestial has required compariies to
accept proof of ownership letters from brokers i cases where, unlike the
positions of reglstered owners and brokers and banks that are DTC
participants, the company Is unable to verify the positions against its own
or its transfer-agent’s records or agaihst DTC’s securities position listing.

In light of questions we have recelved fallowing two recent court cases
relating to proof of ownership under Rule 14a-8Z and in light of the
Commission’s discussion of registered and beneficlal owners In the Proxy
Mechanlcs Concept Release, we have reconsidered our views as to what
types of brokers and banks should be considered “record” holders under
Rule 142-8(b)(2)(1). Because of the transparency of DTC participants’
positions in & company’s securities, we will take thie view going forward
that, for Rule 14a-8(b)(2)(1) purposes, only DTC participants should be
viewed as “record” holders of securities that are depostted at DTC. As a
result, we will no longer follow Hain Celestial.

We believe that taking this approach as to who constitutes a “record”
holder for purposes of Rule 14a-8(b)(2)(1) will provide greater certainty to
beneficlal owners and companies, We also note that this approach is
consistent with Exchange Act Rule 12g5-1 and a.1988 staff no-action letter
addressing that rule,2 under which brokers and banks that are DTC
participants are considered to be the record holders of securities on deposit
with DTC when calculating the number of fecord holders for purposes of
Sections 12(g) and 15(d) of the Exchange Act,

Companies have occaslonally expressed the view that, because DTC’s
nominee, Cede & Co., appears on the shareholder list as the sole registered
owner of securities deposited with DTC by the DTC participants; only DTC or
Cede & Co. should be viewed as the “record” holder of the securities held
on deposit at DTC for purposes of Rule 14a-8(b)(2)(1). We have never
interpreted the rule to require a shareholder to obtain a proof of ownership
letter from DTC or Cede & Co., dnd néthing in this guldance should be
eonstrued as changing that view.

| How can a shareholder determine whether his or her broker or bank is a
DTC participant?

Shareholders and companies can confirm whether a particular broker or
bank s a DTC participant by checking DTC’s patticipant list, which s
cutrently avatlable on the Internet at
httpt//www.dtce.com/downloads/membership/directories/dtc/alpha. pdf.

http://www.sccsgov/i&teztpsﬁegai/cfsib14f.htm SH 72012
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What if a shareholder’s broker or bank is not on DTC’s participant fist?

The shareholder will need to obtain proof of ownership from the DTC
1 participant through which the securities are held. The shareholder

- should be able to find out who this DTC participant is by asking the
shareholder’s broker or bank.2

-Ifthe DTC-participant knows-the shareholder's broker of-bank’s.

. holdings, but does not know the shareholder’s holdings, a sharebo!der
| could satisfy Rule 14a-8(b}(2)(1) by obtaining and submitting two' proof
of ownership statements verifying that, at the time the proposal was
submitted, the required amount of securities were continuously held for
at least one year ~ one from the shareholder’s broker or bank
confirming the sharehoider's ownership, and the otherfrom the DTC
participant confirming the broker or bank’s ownership.

How will the staff process no-action requests that argue for exclusion on
the basis that the shareholder’s proof of ownership is not from a DTC
participant?

The staff will grant no-action reflef to a company on the basis that the
shareholder's proof of ownership Is not from a DTC participant only if
the company’s notice of defect describes the required proof of
ownership in a manner that is consistent-with the guidance contalned In
this bulletin, Under Rule 14a-8{f)(1), the sharecholder will have an

1 opportunity to obtain the requisite proof of ownershlip after receiving the
notice of defect. )

€, Common errors shareholders can avoid when submitting proof of
ownership to companies

In this'section; we describe two common errors shareholders make when
submitting proof of ownership for purposes of Rule 14a-8(b)(2), and we
provide guldance on how to avold these errors.

First, Rule 14a-8(b) requires a shareholder to provide proof of ownership
that he orshe has c:)ntfnuously hield at least $2,000 in:market value, or
1%, of the company’s securities entitled to be voted-on the proposal at the
meeting for at least one year by the date you submit the

proposal” (emphasis added).22 We note that many proof of ownership
letters do not'satisfy this requirement because they do not verify the
shareholder's beneficlal ownership for the entire one-year period preceding
and including the date the proposal Is submitted. In some cases, the letter
speaks as of a date before the date the proposal Is submitted, thereby
leaving a gap between the date of the verification and the date the proposat
is submitted. In other cases; theletter speaks as of a date after the date
the proposal was submitted but covers'a perlod of only one year, thus
failing to verify the shareholder’s beneficial ownership over the required full
one=year period preceding the date of the proposal’s submission.

- Second, many letters fall to confirm continuous ownership of the securities.
This can occur when a'broker or bank submits @ letter that confirms the
shareholder's beneficial ownership only as of a specified date but omits any
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reference to-continuous ownership for a one~year period.

We recognize that the requirernents of Rule 14a-8(b) are highly prescriptive
and can catse Inconvenience for shareholdérs when submitting proposals.
Although our administration of Rule 14a-8({b) is constrained by the terms of
the rule, we belleve that shareholders can avoid the two errors highlighted
above by arranging to have thelr broker or bank provide the required
vetification of ownership as of the date they plan to submit the proposal

-using-the following format; : : e i

“As of [date the proposal Is submitted], {name of shareholder]
held, and has held continuously for at least one year, [number
of securities] shares of [company name] [class of securities].”tL

As discussed above, a shareholder may also need to provide a separaté
written statement from the DTC participant through which the shareholder's
securitles-are held If the shareholder's broker or bank s not a.DTC.
participant.

D. The submission of revised proposals

On occasion, a shareholder will revise a proposal after submitting itto a
company. This section addresses questions we have received regarding
revisions to a proposal or supporting statement.

1. A shareholder submits a timely proposal. The shareholder then
submits a revised proposal before the company’s deadline for
recelving proposals, Must the company accept the revisions?

Yes. In this situation, we believe the revised proposal servesas a
replacement of the initial proposal. By submitting a revised proposal, the
shareholder has effectively withdrawn the Initial proposal. Therefore, the
shareholder Is not in violation of the one-proposal limitation in Rule 14a-8
(c)A2 If the company intends to submit a no-action request;, tt must do so
with respect to the revised proposal.

We recognize that in Question and Answer E.2 of SLB-No. 14, we indicated
that If a shareholder makes revisions to a proposal before the company
submits its no-action request; the company can chicose whether to accept
the revisions. However; this guidance has led some companies to belleve
that, in cases where shareholders attempt to make changes to an Initial
propasal, the company is free to Ignore such revisions even if the revised
proposal Is submitted before the company’s deadline forrecéiving
shareholder proposals. We are revising olir guidance on'this issueto make
clear that a company may not lgnore a revised proposal in this situation 3

2. A shareholder submits a timely proposal. After the deadline for
receiving proposals, the shareholder submits a revised proposal.
Must the company accept the revisions?

No. If a shareholder submits revisions to a proposal afterthe deadline for
receiving proposals under Rule 14a-8(e), the company is not required to
accept the revisions. However, if the company does not acéept the
revislons, it must treat the revised proposal as a second proposal and

hitp:/fwww .sec.gov/interpsflegal/cfsib14Chtm 9/17/2012
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submit a notlce stating Its intention to exclude the revised proposal, as
reguired by Rule 14a-8(j). The company’s notice may cite Rule 14a-8(e) as
‘the reason for excluding the revised praposal, If the company does not
accept the revisions and intends to exclude the inftial proposal, It would
-also need to submit #ts reasons for excluding the initlal proposal.

3. If a shareholder submits a revised proposal, as of which date
must the shareholder prove his or-her share ownership?

A mmmmmﬁwmmmm
submitted. When the Commission has discussed revisions to proposals At it
has not suggested that a-revision triggers a requirement to provide proof of
ownership a second time. As outlined in Rule 14a-8(b), preving ownership
includes providing a written statement that the shareholder intenids to
continue to hold the securitlies through the date:of the shareholder meeting.
Rule 14a-8(f)(2) provides that if the shareholder “alls In [his or her]
promise to hold the required number of securities through the date of the
meeting of shareholders, th mipany will be permitted to exclude all
of [the same shareholder’s] propcsais from Its proxy materials for any
meeting held in the following two calendar years.” With these provisions in
mind, we do not Interpret Rule 14a-8 as requiring additional proof of
ownership when a shareholder submits s revised proposal 12

E. Procedures for withdrawing no-action requests for proposals
submitted by multiple proponents

‘We have previotsly addressed the requirerents for withdrawing a Rule
14a-8 no-action request In 5LB Nos, 14 and 14C, SLB No. 14 notes that a
company shouid include with:a withdrawal letter documentation
demonstrating that a shareholdsr has withdrawn the proposal. In cases
where a proposal submitted by muiltiple shareholders is withdrawn, SLB No,
14C states that, If each shareholder has designated a lead Individual to act
on lts behalf and the company Is able to-demonstrate that the Individual Is
authorized to-act on behalf of all of the propenents, the company need only
provide a letter from that lead individual Indicating that the lead Indlvidual
Is withdrawing the proposal on behalf of all of the proponents.

Because there is no rellef granted by the staff In cases where a no-action
request is withdrawn following the withdrawal of the related proposal, we
recognize that the threshold for withdrawing & no-action request need not
be overly burdensome. Golng forward, we will process a withdrawal request
if the company provides a letter from the lead filer that Includesa
representation that the lead filer Is-authorized to withdraw the proposal on

behalf of each proponent Identified in the company’s no-action request.i2

F. Use of email to transmit our Rule 14a-8 no=action responses to
companies and proponents

To date, the Division has transmitted coples of our Rule 14a-8 no-action
responses, including coples of the carrespondence we have received in
conhection with such reguests, by U.5. mall to companies and proponents.
We also post our response-and the-related correspondence to the
Commmission‘s website shortly after issuance of our response:

In order to accelerate dellvery of staff responses to companies and

http:/fwww.sec.goviinterps/legal/efslb14f itm 9/17/2012
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proponents, and to reduce.our copying and postage costs, going forward,
we Intend to transmit our Rule ‘14a-8 na-action. responses by emali to
companies and proponents. We therefore encourage both companies and
proponents to Include emall contact Infermation In-any correspondence to
each other and to us. We will use U.S. mall to transmit our no-action
response to any company or propongnt for which we do not have email

contact information.

Glven the avallability of aur responses and the related correspondence on

the-Commissions webslte-and the reguiEsrmsREDs

companies and-proponents to gopy sach other on correspondence
submitted to the Commission, we believe It Is unnecessary to transmit
copies of the related correspondence along with our no-action response.
Therefore, we Intend to transmit oply our staff response and not the
correspondence we receive from the partles. We will.continue to post to the
Commission’s website coples of this correspondence at the same time that
we post our staff no-action response.

1 See Rule 14a-8(b).

2 For an explanation of the types of share ownership'in‘the U.5., see
Concept Release on U.S, Proxy System, Release No, 34-62495 (July 14,
2010) [75 FR 42982] (*Proxy Mechanics Concept Release”), at Section ILA.
The term “beneficlal owner” does not have a uniform meaning under the
federal securities laws, It has a different meaning In this bulletin as
compared to “beneficlal owner”-and “beneficial ownership” In Sections 13
and 16 of the Exchange Act. Our use of the term In this bulletin is not
intended to suggest that reglstered owners are not beneficial owners for
purposes of those Exchange Act provisions. See Proposed Amendments to
Rule 14a-8 under the Securities Exchange Act of 1934 Relating to Proposals
by Security Holders, Release No. 34-12598 (July 7, 1976) [41 FR 29982],
at n.2 ("The term‘beneficial owner” when used in the context of the proxy
rules, and in light of the purposes of those rules, may be interpreted to
have a broader meaning than It would for certain other purpose[s] under
the ﬁ;_‘deral securities laws, such as reporting pursuant to the Williams
Act. ™), '

2 If a shareholder has filed a Schedule 13D, Schedule 13G, Form 3, Form 4
or Form 5 reflecting ownership of the reqtiired amount of shares, the
shareholder may Instead prove ownership by submitting a copy of such
filings and providing the additional information that is described In Rule

14a-8(b){2)(H).

4 DTC holds the deposited securities In “fungible bulk,” meaning that there’
are no specifically identiffable shares directly owned by the DTC
participants, Rather, each DTC participant holds a pro rata Interest or
position in the aggregate number of shares of a particular Issuer-held at
DTC. Correspondingly; each customer of a DTC participant - such-as an
individual Investor ~ owns a prorata interest in the shares in which the DTC
participant has a pro rata interest. See Proxy Mechanics Concept Release,

at Section 11.B.2.a.

2 See Exchange Act Rule 17Ad-8.
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£ See Net Capital Rule, Release No, 34-31511 {Nov. 24, 1992) {57 FR
56973] {“Net Capital Rule Release”}, at Section 11.C.

Z See KBR Inc. v. Chevedden, Civil Action No, H-11-0196, 2011 U.S. Dist.
LEXIS 36431, 2011 WL 1463611 (5.D. Tex. Apr. 4, 2011); Apache Corp. v;
Chevedden, 696 F, Supp. 2d 723 {5.D. Téx, 2010). In‘both-cases, the coutt
concluded that a securities Intermediary was not a record holder for
purposes of Rule 143-8(b) because it did not appear on a list of the

company’s non-objecting beneficial owners or on any DTC securlties

positiorr fisting; norwas the intermetdiary a DT x
& Techne Corp. (Sept. 20, 1988).

2 In addition, If the shareholder’s broker s an Introducing broker, the
shareholder's account statements should indude the clearing broker’s
identity and telephone number. See Net Capital Rule Release, at Section
IL.C.(iif). The clearing broker will generally be a DTC participant.

19 For purposes of Rule 14a-8(b), the submission date of a proposal will
generally precede the company's receipt date of the propasal, absent the
use of glectronic or other means of same-day delivery,

L1 This format Is acceptable for purposes of Rule 14a-8(b), but it Is not
mandatory or exdusive,

12 ps stich, It is not appropriate for a company to send a notice of defect for
‘multiple proposals under Rule 14a-8(c) upon recelving a revised proposal.

13 This position will apply to all proposals submitted afteran Initial proposal
but before the comipany's deadline for recelving proposals, regardless of
whether they are explicitly labeled as “revislons” to an Initlal proposal,
unless the shareholder affirmatively indicates an intent to submit a second,
additional proposal for Incluslon In the company’s proxy materlals, In that
case, the company must send the shareholder a notice of defect pursuant
to Rule 14a-8(F)(1) If It intends to exclude either proposal from its proxy
materlals In reliance on Rule 14a-8(c). In light of this guldance, with
respect to proposals or revisions recelved before a company's deadline for
submission, we will no longer follow Layne Christensen Co, {Mar. 21, 2011)
and other prior staff no-action letters In which we tock the view that a
proposal would viclate the Rule 14a-8(c) one-proposal fimitation If such
proposal is submitted to a company after the company has elther submitted
a Rule 14a-8 no-action request to exclude an earlier proposal submitted by
the same proponent or notified the proponent that the earlier proposal was

excludable under the rule.

14 See, e.g., Adoption of Amendments Relating to Proposals by Securlty
Holders, Release No, 34-12999 (Mov. 22, 1976) [41 FR 529941,

13 gecause the relevant date for proving ownership under Rule 14a-8(b} is
the date the proposal Is subnitted, a proponent who does not adequately
prove ownership:in connection with a proposal is not permitted to submit
another proposal for the same meeting on a later date.

16 Nothing in-this staff position has any effect on the status of any
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shareholder proposal that is not withdrawn by the proponent or its
authotized representative,

hitp:/fwww.sec.gov/interps/legal/cfsib14f. hitm

Home | Previous-Page Modified: 1671872011

http:/iwww .sec.gov/interps/legal/cislb14f.htm 9/1712012




Exhibit C
SLB 146G




Page 1 of §

Shareholder Proposals

Home | Previous Page

.S, Securities and Exchange Commissior

e SISO Of COrporation Finance......... :

Securities and Exchianger Commission
Shareholder Proposals

Staff Legal Bulletin No. 14G (CF)
Action: Publication of CF Staff Legal Bulletin
Date: October 16, 2012

Summary: This staff legal bulletin provides Information for companies and
sharsholders regarding Rule 14a+8 under the Securities Exchange Actof

1934,

Supplementary Information: The statements in this bulletin represent:
the views of the Division of Corporation Finance (the “Division™). This
bulletin Is not-a rule, regulation or statement of the Securities and
Exchange Commission {the "Commission”), Further, the Commlission has
nelther approved nor disapproved lts content. :

Contacts: For further Information, please contact the Division's Office of
Chief Counsel by calling (202) 551-3500 or by submitting a web-based
request form at https://tis.sec.gov/cgi-binfcorp_ fin_interpretive.

A. The purpose of this bulietin

This bulletin Is part of a continuing effort by the Diviston to provide
guidance on important issues arlsing under Exchange Act Rule 14a-8.
Specifically, this-bulletin contains information regarding:

» the partles that can provide proof of ownership under Rule 14a-8(b)
(2)(1) for purposes of verifying whether a beneficial owner is eligible
£o submit a propesal under Rule 14a-8;

s the mannerin which companies should notify propohents of a failure
to provide proof of ownership for the one-year period required under
Rule 14a-8(b){1); and

» the use of website references in proposals and supporting

statements.
You can find additional guidance regarding Rule 14a-8 in the following
bulletins that are available on the Commission’s website: SLB Mo, 14, SLB
No. 14A, 5LB No. 148, 818 No, 14C, 5LB No, 14D, S1B No, 14E and SLB
Na. 14F, C
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B. Parties that can provide proof of ownership under Rule 143«8(&)
(2)(i) for purposes of verifying whether a beneficlal owner is
eligible to submit a proposal under Rule 14a-8

1. Sufficlency of proof of ownership letters provided by
affiliates of DTC participants for purposes of Rule 14a-8(b){(2)

(i)

To-be-eligible-to-submit-a-proposal under-Rille-14a-8,-a-shareholdermust,

among other things, provide documentation evidencing that the
shareholder has continuously held at least $2,000 In market vaiue, or 1%,
of the company’s securltles entitled to be voted on the proposal at the
shareholder meeting for at least one year as of the date the sharehoider
submits the. proposal, If the shareholder Is a beneficial owner of the
securities, which means that the securities are held in-book-entry form
through a securities intermediary, Rule 14&-8(!3)(2)(3) provides that this
documentation can be in the form of a “written statement from the ‘record’
holder of your securities {usually a broker or bank)....”

In SLB No. 14F, the Division described its view that only securitles
intermedlaties that are participants in the Depository Trust Company
("DTC”) should be viewed as “record” holders of securitles that are
deposited at DTC for purposes of Rule 14a-8(b)(2){1). Therefore, a
beneficlal owner must obtain & proof of ownership letter from the DTC
participant through which fts securfties are held at DTC In aorder to satisfy
the proof of ownership requirements in Rule 14a-8.

During the most recent proxy season, some companies questioned the
vsufﬂciency of proof of ownership letters from entitles that were not
themselves DTC participants, but were affillates of DTC participantst By
‘virtue of the affiliate relationship, we believe that a securities intermediary
holding shares through its affillated DTC participant should be In a position
to verify its customers’ ownership of securities. Accordingly, we are of the
view that, for purposes of Rule 14a-8(b)(2)(1), a proof of ownership letter
from an afﬂflate of a DTC participant satisfles the requirement to provide a
proof of ownershlp letter from a DTC part!cipant

2. Adequacy of proof of ownership latters from securities
intermediaries that are not brokers or banks

We understand that there are drcumstances In which securities
intermediaries that are not brokers or banks malntain securities accounts n
the ordinary course of their business, A sharehcider who holds securities
through a securlties Intermediary that is not a broker.or bank can satisfy
Rule 14a-8' documentation requirement by submittlng & proof of
ownership letter from that securities intermediary.? ¥¥ the securities
Intermediary is not a DTC participant or an affiliate of a DTC participant,
then the shareholder will also need to obtain a proof of ownership letter
from the DTC participant or an affiliate of a DTC partigipant that can verify
the holdings of the securities intermediary. .

€. Manner in which companies should notify proponents of a failure

to provide proof of ownership for the one-year period required
under Rule 14a-8(h)(1)
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As discussed In Section € of SLB No. 14F, a common error in proof of
ownership ietters is that.they do not verify a proponent’s beneficial

ownership for the entire one-year perfod preceding and Including the date

the proposal was submitted, as required by Rule 14a-8(b)(1). In some
cases, the letter speaks.ag of a date before the date the proposal was
submitted, thereby leaving a gap between the date of verification and the
date the proposai was submitted. In other cases, the letter speaks as of a
date after the date the proposal was submitted but covers a period of only
ane year, thus failing to verlfy the proponent’s beneficlal ownership over

—HRe-requireT-ril-oRe-yEar perod-preceding-the-dateor-theprepasala—

submisslion.

Under Rule 14a-8(f), if a proponent falls to follow one of the eligibllity or
procedural requirements of the rule, a company may exclude the proposal
only IF it notifies the proponent of the defect and the proponent fails to
correct it. In SLB No. 14 and SLB No. 14B, we explained that companles
should provide adequate detail about what a proponent mist do to remedy
all eligibility or procedural defects.

We are concerned that companies’ notices of defect are not adequately

" describing the defects or explaining what a proponent must do to remedy

defects in proof of ownership letters, For example; some companies’ notices
of defect make no mention of the gap in the perlod of ownership covered by

‘the proponent’s proof of ownership letter or other specific deficlencles that
the company has ldentified, We do not believeé that such notices of defect

serve the purpose of Rule 14a-8(f).

Accardtngly, going forward, we will not concur In the exclusion of a proposal
under Rules 14a-8(b) and 14av8(f) on the basls that a proponent’s proofof
ownership does hot cover the one-year period preceding and including the
date the proposal Is submitted unless the company provides-a notice of
defect that dentifles the specific date on which the proposal was submiitted
and explains that the proponent must obtaln a new proof of ownership
letter verifying continuous ownership of the requisite amount of securities
for the one-year period preceding and Including such date to cure the
defect, We view the proposal’s date of submission as the date the proposal
is postmarked or transmitted electronically. Identlfylng in the notice of
defect the specific date on which the proposal was submitted will help a
proponent better-understand how to remedy the defects described above
and will be particularly helpful in those nstances Is which it may be difffcult
for & proponhent to detérmine the date of submiission, such as when the
proposal is not postiarked on the same day it is placed in the mall. In
addition, companies should include coples of the postmark or evidence of
electronlc transmission with thelr no-action requests.

D. Use of website-addresses in proposals and supporting
statements

Recently, a humber of proponents have included In their proposals or in
their supporting statéments the addresses to websites that provide more
nformation about thelr proposals, In some cases, companies have sought
to-exclude either the websie address or the entire proposal due to the
reference to the website address.

In SLB No. 14, we explained that a reference to a website address in &
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proposaldoes not raise the concerns addressed by the 500-word limitation

in Rule 14a-8(d). We continue to be of this view.and, accordingly, we will

contiiue to count a website address as ane word for purposes of Rule 14a-8

“(d). To the extent that the company seeks the exclusion of a website

reference In a proposal, but not the proposal itself, we will continue to

follow the guldance stated in SLB No. 14, which provides that references to

website addresses in proposals or supporting statements could be subject

to exclusion under Rule 14a-8(1){3) if the Information contained.on the

website is materially false or misleading, irrelevant to the subject matter of

- the—pfepesal»amtnherwise—ln eentrawnﬁen—eﬁtheprew—m%es—iae!aeﬁag—ﬂ%———

14a-9.3

In light:of the growing intefest In Induding references to website addresses
in proposals and supporting statements, we are providing additional
guldance on the appropriate use of website addresses In proposals and

supporting statements

1. References to website addresses in a proposal or
supporting statement and Rule 14a-8(1)(3)

References to websites In a proposal of suppdrting statement may ralse
concerns under Rule 14a-8{1){3). In SLB No. 14B, we stated that the
‘exciusion of a proposal under Rule 14a-8(1)(3) as vague and indefinite may
‘bé-appropriate If nelther the shareholders voting on the proposal, nor the
company In implementing the proposal (if adopted), would beable to
determine with any reasonable certainty exactly what actions or measures
the proposal requires. In evaluating whether a proposal may be excluded
on this basis, we consider only the Information contained In the pmposaf
and supporting statement and determine whether, based on that
Information, shareholders and the company can determine what actions the
‘propesal seeks.

Ifaproposal or supporting statement refers to a website that provides
Information necessary for shareholders arid the company to understand
with reasonable certainty exactly what actions or measures the proposal
requires, and such fnformation is not aiso contained in the proposal-orin
the supporting statement, then we belleve the proposal would raise
concerns under Rule 14a-9 and would be subject to exclusion under Rule
14a-8(i)}(3) as vague and Indefinite. By contrast, If shareholders and the
company can understand with reasonable certainty exactly what actions or
measures the proposal requires without reviewing the Information provided
on the website, then we believe that the proposal would hot beé subject to
exclusion under Rule 14a-8(1){3) on-the basis of the reference tothe
website address. In this case, the Information.on the website only
supplements the information contained th the proposal and in‘the
supporting statement.

2. Providing the compaiy with the materials that will'-be
published on the refarenced website

We recognize that'if a proposal references a website that is not operational
at the time the proposal is submitted, it will be Impossible for a company or
the staff to evaluate whether the website reference may be excluded. In
our view; a reference to a non-operational website in a proposal or
supporting statement could be excluded under Rule 14a-8(i)(3) as
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Irrelevant to the subject matter of a proposal. We understand, however,
that a proponent may wish to Include a reference to a website containing
information related to the proposal but wait to activate the website until'it
becomes clear that the proposal will be included In the company's proxy
maaterials. Therefore, we will not concur that & reference to a website may
be excluded as lrrelevant under Rule 14a-8(1)(3) on the basis that its not
yet operational If the proponent, at the time the proposal Is submitted,
provides the company with the materials that are intended for publication
on the webslte and a representation that the website will become

operational at, or priarto; the time the company files its definitive proxy

Page 5of 5

matetiais.

3. Potential issues that may arise if the content of a ,
referenced website changes after the proposal is submitted.

To the extent the Information on a website changes-after submission of a
proposal and the company believes the revised information renders the
website reférance excludable under Rule 14a-8, a company seeking our
concurrence that the website reference may’ be ‘excluded must submit a
letter presenting its reasons for doing so. While Rule 14a-8(J) requires a
company to submit its reasons for exdusion with the Commission no Jater
than 80 calendar days before It files its definitive proxy materials, we may
concur that the changes to the referenced webslte constitute “good cayse”
for the company to file its reasons for exciuding thé website reference after
the'80-day deadline and grant the company's request that the aﬂ-day
requirement be walved.

1 Ap entity Is an “affillate” of a DTC participant if such entity directly, or
indirectly through one or more intermediarles, controls or Is controlled by,
ot is under comimon cotitrol with, the DTC participant,

Z Rule 14a-8(b)(2)(1) Itself acknowledges that the record holderis usually,”
but not always, a broker or bank.

4 Rule 14a-9 prohibits statements In proxy materials which; at the time and
In the light of the circumstances under which they are made, are false or
misieading with respect to any matetlal fact, or which-omit to state any
material fact necessary in order to make.the statements not false ot

misleading.

4 A website that provides more Information about a shareholder proposal
may constitute a proxy.solicitation under the proxy rules. Accardingly, we
remind shareholders who elect to Include website addresses in their
proposals to comply with alt applicable rules regarding proxy solicitations.

http:/fwww.sec.gov/interps/legal/clsibidg. htm
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SQCLALLY ‘ 'Bgcen;]jg:' 14, 2012

RESPONSIBLE ;
PORTPOLIO Darren A. Dragovich

MANAGEMENT | Vice President and Senior Counsel
g The Western Union Company
12500 East Belford Avenue
- Mailstop M21A2 : ;
. Englewood, C0 80112 . .

Dear Mr. Dragovich: ' : L .

Thank you for your letter in response to our shareholder proposal filed on
. December 5, 2012, Enclosed, please find a letter from: our brokerage, °
MerganStanley Wealth Management (a DTC partic;pax:t], verifying thatthe,
NorthStar Funded Pension Plan has held thié requisite amount of stock in The
Western Union Company for more than one year prior to filing the

" shareholder proposal. ‘As previously statéd; we intend to continue tohold
these shares through the next shareholder meetmg

‘Should yoi1 need anything further, do not hesxtate to contact me-at
mschwartzer@northstarasset.com. Thank you in advance for your attention
to this matter.

L2

Smcerely,

“ i Do @WW o

i Mari C. Schwartzer .
s Coordinator of Shareholder Advoca;:y .

: PO BOX 301840 BOSTON MASSACHUSETTS 02138 TEL 617 522-2635 FAX 617 522-3165




DEC~-Be-2012 i4:21 MORGANSTANLEY SMITHBARDEY P.a2

35 Villsge Road, Sulte 601

PO Box 766
Middleton, MA 61949
tel 9787399600
fax 9787399650
toll free 80D 730 3536
MorganStanley
7 SmithBamey

December 8, 2012

John R. Dye

Executive Vice President, General Counsel end Secretary
The Western Union Company

12500 East Beiford Avenue

Mailstop M21A2

Englewood, CO 80112

DearMr: Dye:

MorganStaniey Wealth Management, a DTC participant, acts as the custodiah for the
NorthStar Asset Management, In¢. Funded Pension Plan. As of December 5, 2012, the
NorthStar Funded Penslon Plan held 770 shares of The Western Union Company
commion stock valusd at $8,817.60. MorganStanley has continuously held these shares
on behalf of the NorthStar Asset Management Funded Pension Plan since December &,
2011 and will continue 1o hold the requisite number of shares through the date of the
next stockholders' annual meeting,

Sincerely,

D

Donna Colahan

Vice President o
Chartered Long Term Care Speclalist
Chartered Retirement Plan Specialist
Financial Advigor

The Colshan//Calderara Group
Morgan Stantey Smith Barmey LLC

THE ABOVE SUMMARY/QUOTE/STATISTICS CONTAINED HEREIN HAVE BEEN
OBTAINED FROM SOURCES BELIEVED RELIABLE BUT ARE NOT NECESSARILY
COMPLETE AND CANNOT BE GUARANTEED, ERRORS AND OMISSIONS
EXCEPTED.
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