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Lucas Toires
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Re FirstEnergy Coip

Incoming letter dated January 112013

Dear Mr Torres

Act

Sc11on

Rtile

Availabi lily___________

This is in response to your letter dated January 112013 concerning the

shareholder proposal submitted to FirstEnergy by Utility Workers Union of America

We also have received letter from the proponent dated January 222013 Copies of all

of the correspondence on which this response is based will be made available on our

website at http//www.sec.gov/divisions/corpfinfcf-noactionll4a-8.shtml For your

reference brief discussion of the Divisions infonnal procedures regarding shareholder

proposals is also available at the same website address

Enclosure

cc Mark Brooks

Utility Workers Union of America

markbrooks@uwuLnet

Sincerely

TedYu

Senior Special Counsel



February 25 2013

Response of the Office of Chief Counsel

Division of Corporation Finance

Re FirstEnergy Corp

Incoming letter dated January 11 2013

The proposal urges the board of directors to adopt policy to end the practice of

benchmarking the CEOs total compensation to that of CEOs of peer companies

We are unable to concur in your view that FirstEnergymay exclude the proposal

under rule 14a-8i3 We are unable to conclude that you have demonstrated

objectively that the proposal and portions of the supporting statement you reference are

materially false or misleading We also are unable to conclude that the proposal is so

inherently vague or indefmite that neither the shareholders voting on the proposal nor the

company in implementing the proposal would be able to determine with any reasonable

certainty exactly what actions or measures the proposal requires Accordingly we do not

believe that FirstEnergy may omit the proposal from its proxy materials in reliance on

rule 14a-8i3

Sincerely

Kate Beukenkainp

Attorney-Adviser



DIVISION OF COL 1ORATION FiNANCE

INFORMAL PROCED1JRES REGARDING SHAREHOLDER PROPOSALS

The .Divisio of Corporation Finance belieyes that its responsibility with respect to

matters arising under Rule 14a-8 tll CFR 240 l4a.8 as with other matters under the proxy

rules is to aid those who must comply with the rule by offering informaladvice and suggestions

andto determine initially whether or not it may be appropriate in particular matter to

recommend enforcement action to the Commission In connection with shareholder proposal

under Rule 14a-3 the Divisions.staff considers the information furnished to it by the Company

in support of its intention tQ exclude the proposals from the Companys proxy materials as well

as any information furnished by the proponent or the proponents rŁpresentativØ

Although Rule 14a-8k does not require any communications from shareholders to the

Commissions staff the staff will always consider information concerning alleged violations of

the statutes administered by the Cônunission including argument as to whether or not activities

proposed to be.takenould be violativeof the statute orrule involvd The receipt by the staff

of such information however should not be construed as changing the staffs informal

procedures and proxy review into formal or adversary procedure

Itis important to note that the staffs and COmmissions no-action responses to

Rule 14a-8j submissions reflect only informal views The determinationsreached in these no-j

action letters do not and cannot adjudicate the merits of companys position with respect to the

proposal Only court such as U.S District Court can decide whethera company is obligated

to include shareholder proposals in its proxy materials Accordingly discretionary

determination nOt to recommend or take Commission enforcement action does not precludc

proponent or any shareholdcr ofac.ompany from punuing any rights he or she may have against

the company incourt should the management omit the proposal from the companys proxy

material
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Via Electronic Mail UPS OveniiiDelivcry

U.S Securities and Exchange Commission

Division ofCoiporoxiFinWcC

Otfice ofChefCouml

iOF.StNE
WaahingtonDC 20549

Re FirsiEnergy Corp Shareholder Proposal by Utility WorkersUnion of America

Ladies and Gentlemen

am writing on behalf of Utility Workers Union of Amenca UWUA the shareholder

proponent this matter and in isponse to tle no-action request filed by FustEnergy Corp

FirstEnergy or the Company .onXanuary 112013

jn its lettertbe Companyarguestbat our Proposal may be omitted pursuant toRules 14a-.81X3

and 14a-9 based primarily üpoæ claim that the UWUA Proposal is impermissibly vague and

indefinite As Suminari he ow the Companys argwnents Sre dearly misplaced

IL The Shareholder Pro osal Ii Neither Vage nor Indefinite

The UWUA Prop quite plainly urges the Companys Board ofhtorsto adopt policyto
end the practice of ittuarking the CEOs total compensation to that of CEOs of peer

companies In context this straightforward Proposal urges the directors to end the practice of

usmg compensation data for the CEOs of other companies designated by FirstEnergy itself as

peer companies in order to determine the CEOs compensation

The upptingsttementnioreovera1so ma1es clear that the Proposalurges directors to end the

practice of detmining CEO cornpcnsaion based on other companies pay practices.

Contrary to the Companys assertions there is nothing vague or indefinite about the term

benchmarking As the taff has noted enchmarkiig generally entails using compensation
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dataabout.othetcoinpanies as a.tefrence point on which -oithewla llyor in part -to base

justii orprivvide frarn ewodbra compensation deello

The commonly understood meaning of the term is no different According to Merriam-Webster

benchmark is nothing more than something that serves as standard by which others may
be measured or judged As noted above our Proposal itself makes explicitly clear what is bemg

proposed the Board of Directors is urged to end the practice of benclimnrking the CEOs total

compensonEod.aCEOs of peer companies

In order to create .cóflfu5ión where none eis however FirstEnergy the tern

benehmarldng is subject to multiple differing interpretations even while ignoring the clear

context of this commonsense terni asused our ProposaL

In this regard it is notable that FirstEnergy itself uses the terms benchmark or benchmarkmg

no fewer than 21 times its most recent proxy statement and yet never once bothers to provide

to shareholders any specific definition of the term.2 If Firsttnergys position were accepted at

face value the Company effect argues that It has made false and misleading statements in its

proxy disclosure violation ofRule 14a-9

This is not the case however forthe sinple reas nthat the commonplace terni benchmarkirg

requires no special definition In context to benchmark simply means to make CEO

compensondecisions baeduponthe compensati onpaidto other conipanies CEO

Similarly Regulation S-K requires fl tS disolose th extent of any bendimthiog of

executive compensation and yet provides no definition of the term3 The ason for this is

equally obvious the Commission recognizes that the terms bencbmarking and benchmark

are so Widely understood thatno specic definition is required

Another central flaw in the Companys .atgum iS itS failure to distinguish between the

everyday meaning of the term benchmark arid the Various executive compensation practices to

which the Company chili bencbmarking night apply

Thus FirstEnergy trots out various ways in which compensation benchmarkhmg nghtbó usCd

for example to benchmark each pay element e.g base sala short-term iiuentivesand long-

term incentives separately or multiple pay elements in the aggregate determining CEO

compensatiOn The Company then c1ans that the Proposal impermissibly fails to distinguish

between the different ways nd degrees thatbencbmarldng mightbe used

-.iJiancewidDfscosweJnIerpreiaiIon .Regidafioa Question 118.05 JUly 2011

2FirstEnergy SEC Form 14A filed April2 2012

I7 CFR 229A02bxiv
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Whathisxed brig igpores ever4s.tiiatour oposal expiidtlystÆtes whatpolicy we urge

the directors to adopt with respect to benchmarking namely to end the practice of

benchrnarkingthe CEOs tOtÆlcoinpensati ontotbt.ofCEOs of peer coipathe

Ml FirstEn rgys proxy the Company uses peer benchmarkmg 5S

foundation to determine all elements of the CEOs compensation including base salary short

temi incentives and long-term incentives by targeting compensation at or near the median of

designated peer group of other compaiues4 The Proposal quite plainly urges the Board of

irectors to this pmctice

Cieaily FiErergyinight disagreewith the meriar of our Proposal but this proydes no basist

deprive shareholders oftheir right to vote on the Proposal under Rule 14a-8 Indeed the various

claims made by FirstEnergy in this matter are
precisely

the sorts of arguments that Staff sought

to discourage under Staff Legal Bulletin 14B Instead as Staff noted at that time companies

should appropriately address these sorts of objections in their statemeets of opposition rather

than nproperlyseeicing to exclude aproposalunderRule 114a-8i3

Finally the viriusno-action deterinma tions cited by the Company are clear

For example the shareholder proposal involved in General Elecinc and related cases vaguely

requested that the board of directors negotiate for executives toTelmquish preexisting executive

pay iiglt ifany to theThilest extent possible

In each of th dcs Staff noted In particular that the proposal .fkd to sUCiitIy

explain the flieamng of the clearly vague phrase executive pay nghts These sotts of cases

hardly compare with straightforward proposal urging the board of directors to end the practice

ofbenchmarking the CEOS total compensation to that of CEOs ofpeercompanies

For these reasons there is no basis to conclude that either the sharcholders or the Coinpa

would be unable to determine what actions our Proposal recommends The Company has

therefore failed to meet its burden of establishing that the Proposal may be omitted from its

proxy statement as required by Rule 4a-8g

4FirstEnergy SEC Form 14A pages3445 38-3941 filed April 22012

StaffLega1 Bulletin No 14B Sept 152004

Genera Electric Co available Feb 10 2011 FirstEnergys.citations to International Paper Co Feb 3201

Ak.tkaAfrGroup.JncQan.20.20.I1 andMtorok4hw.i.an .12011anapp1icab1eforthesameiou
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II The Company Erroneously Claimsibat the Supporting Statement Includes False or

Misleading Staten eflts

The Company also fails in its attempt to justify omission of our Proposal based on its claim that

the supporting statement mcludes false or misleading statements in violation of Rules 14a-8iX3

and 14a-9 As the Staff made clear in Staff Legal Bulletin l4B proposals are not ecludable

merely because the company objects 10 factual assertions because those assertions may be

inteprby shareholde na.mnnntlat.is.unfavoràble.tothe cOnipany..

Since the passag es frOmour supporting statement challenged byFiitEnergy .are.clearl accurate

the Company cannot meet its burden of demonstratmg objectively that the proposal or

in mu ateEially false ormis1eading7

Nothing in the supporting sthterneflt that IirstEnergy lisa CStbuihed

its bdnchma lltaiget abOve thernedian .ófits peer group

Fiist.rgy claims thatone serin our supporting Statement concerning the Lake.Wobegon

effecf famously criticized by former Fed Chairman Volóker ft ly implies tht the

Company sets its benchmarkmg target above the median of its peer group Notably FitstEnergy

never challenges the accuracy of our unremarkable observalion that most major

orpoiations iheirexecutivepaytarg eta at orabovetbe median of their peer group4

Jntead the Company argues that fl Slatgment of fact somehow .uSb that

FirstEnergy sets its benchmarkmg target above the median of its peer group This claim is

clerlywrnrg.forseveral reasotis

Most fundamentally the sentence challenged by the .Compaüy says nothing at di about

FfrstEnery and certainly never implies that the Company sets its pay target above the.

median Quite to the contraiy we simply observe that most major corporations set their

executive pay targets at or above the median of their peer groups

This is clearly relevant to our Proposal moreover since the fi executive

pay targets above the median can result in spiraling of pay for any companies that include such

firms In their own peer groups even if these latter companies establish their pay argets at the

7staff Legal Bulletin No 14B B4

byl Qjipy cejgd by many-observers Risk.Metdcs..Groizp for

example has reported that 99.5% of firms the SP 1500 have targeted pay at or above the median of their
peer

group Se John Bujäk Mithael Lemmon Tha Nguyen Are All CEOs alóve Average An EnpTuiaI

Analysis of Compensation Peer Groups and Pay Design 10 and note 10 Aug .14 2009 available at

hp//ssnLcorn/absfraa1364775 and Peter Wboriskey Cozy Relationships and Peer Benchznärking Send

CEOS Pay Soaring Washington Post Oct 2011
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tncdian aS Fbstfl clah to 1o This inturn feeds it an eiidless cycieof executiye pay

ixrca at ffoherfinnsthat elyonpeerbenchmarkitgto setCEO compensationievels

We clarif This point .ev further in the imtedittely preeedig ..l of the supporting

statement by observing that one
compays showering of rewards on its executives affects the

executive pay at every one of its peers Thus the statement that most major companies

set Their executive pay targets at or above the median of their peer gmups is part of perfectly

legitimate critique of one of the undesirable consequences of peer bencbmarkmg quite apart

fiDm.whetbeFistEnergj in fact sets its pay taiget at the mediaofitspe grup

.Moreo ver even assuming for the sake ofargument tht our si atem nt somehow implies that

FirstEnergy sets its pay target at or above the median as opposed to most major

corporations the Company admits the accuracy oft/us assertioz when it claims its no-action

request that it sets its benchmarking target at the median FirstEnergy sets ittarget at the

median theA it indisputably sets ihe target at or above the media like most other US
companies1

Jj ryerent nothing our supportmg statement evet remotely inplies That FirstEnergy 55
pay target abovethØ.median contrary to the Companys unsuppozted.c1aizn

The suppoding statement no way implies that FirstEflergy uss other

companies CEO compensation asa factorindeterininlng.its peer group

FitstEnergy also challenges OUr aceu assertion that studies lave.also jjthe prospe.

for corporate boards to manipulate peer group selection by cherry picking anies with

eBi7jak3 Lemmon Nguyen siqzi-aatnote 8p 1Oflndingthat 1t9s notuncom on...forflrmsto targetpay

aboethe inc fan e.g at the 75 percentllófl See also CbatlesElson CnigFii Executive Siipeat

Peer Groups and Over-Compensabon Cause Effect and Solution September 2012 available at

h1ip //ssrmconilabitract2 125979 the practice of targeting the pay of executives to median or higher levels will

nwaJcreate an up..vard bias and movement in total compenraiion amowF emissupplied

10Citi Gretchen Mion pay4EmMyth New York Times Sept.22 2012

We also note that Firstflnergys proxy merely asserts thatihe Company sCtsits compensation targets ator nea
the median of its peer group in contrast to the flUitive claim by Akin GUrnp that the Company sets its

benohmaæthg.targetai the median. See FirstEnergy SEC Form 14A 32 filed.AprlJ 22012

Evn this Claim is highly dubious moreover in light of FirstEnergys admitted manipulation of its peer group

Compensation data FIrslEnemjr discloses in its proxys ementthatitrouinelysizcadjusts Ispecompensatiati

data Upward based on the significantly largerannualrevenueiheCompany CIaimsinrelatiOto.thewedian.revenue

for its peer group FirstEnergy SEC Form 14A 34

Thus although nothing in our Proposal or supporting statement suggests that FirstEnergy sets its benchmaiidng

target above the median of its peer group this certainly would..bea.fafrarguuicnt based on thà Companys practice

of size adjusting its peer group compensation data
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highly paid .CEQS ccording to the Company tbi statement somehow faia ly implies that

FirzergvusesCEOcompensation.as afactor in determining.its pØergróüp

Oce does not and canu challenge the accurac of our unde lying

statement Numerous academic studies have not only crncized the prospect that corporate

boards might manipulate peer group selection to mappropnately boost CEO pay but have found

that tbispracti CC is CXtfl.elyWidpiad.2

The pany 5sigiQ Once again that the passage it challenges in Ow supporting

statement says nothing at all about FsrtEnery but rather comments generally on another

undesirable aspect of peer bencbmarking namely the prospect for corporate boards to

manipulate peer group selection We further cJanI our argument by reference to recent study

of SP 500 and SP MidCap 400 firms finding general tendency among the surveyed firms

choose highly paid jfify their high CEO cc mpensation

liiiis clearly relvant to our Proposal since tie mere prospeçtU corporate boards might bias

peer group selection is another reason FirstEnergy hareholders could conclude that peer

benchmaEking for CEO compensation is bad idea This ia fru egatUeS of how pristine

FustEnergys peer group selection practices might be as claimed by counsel for the Company

Any prospect that other corporalions might inappropriately boost CEO pay by cherry picking

pecc mup companies could impact CEO compensation at any company utilizing peer

benhmadqn including FirstEnergy

We rify Thin point even fUrther tic paragr of op supporting statement whichoI that even where peer grpzqs arc fairly conriruqed recent study fu ck4 by the

12Forexamp1e one.y àited inor ngstatementconchidŁd.that .tend to choosbighly paid peeta

ojusththekhigh.cEOcompensation Mj Faulkonder Jun Yang læsidetheBlaØk Box TheRoleaüd

composition OfC ensahoPeer Groups 96 low ofFl mciaLE nomic269 20 10

Amore tdy aflthis pce continues Fa Yai Is.Disclosurc an

Effective Cleansing Mechanism Th .iynjes of Conipcnsatjon PeeiB idiniarkin Maith 14 .2011

available at htp4papetssnLcomfso13papera.cabsIractJIJ7861O9 in oth words thins appeared to he

gaming the pmby iiscluding intheir peer group compare with àiCEQS and omfttüi

comparable.ms with lower paid CEOs

Other studies have reached thesame conclusion See e.g Elson Farrere ra atiste 14 the process at

its core is vulnerable to such manipulation by thondtant the bOard and the Łxecutiv because there is no real

objcchvesandanl in existence to precisely identd an appropriatepeer gwen the significant and multiple variables

involved in selection peer group companiesr Damel Cheng Executwe Pay Through Peer Benchrnarking

Lens ISS Corporate SeMces Sept 21 2011 peer selection reniÆi teLouncem will roughly 1400

companies including peers that significantly increased their CEO jy while cOucttirentl shateholders mw eak

returns Biak Lemmon Nguyen sxpra at note and WhOrl Coiy Rdatictuhi and Peer

Benchmarking supra OtnQte
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Investor Responsibility Researeh Center Institute concluded that peer benchmarkmg inevitably

leads to spiraling CcecU pay3

msothingjn OUr sup ..flQt.ly snggcst that FirsEnergy has used CEO

compensation at other companies to determine its peer group Rather the supporting statement

makes dear that even the prospect for corporate boards to manipulate peer group selection is

matter of concern for shareholders at any coxnany
including FirstEnergy that utilizes peer

bbrnaitoestlih.CEOcflpensation

IlL- Conchasion

Forthesc sOns the Cthpany has clearly feiled to meet itS butden of establishing that the

Preposal may be omitted We therefore urge the Staff to reject the Companys request
for no

action dóteimin$ión.

WeÆlso urge the Staff to disregard FirstEnergys request to be allowed to engage in
ex..prrte

cOmmunications with Staff conshg the merits of tb Compan ys no-action request We
believe the practice suggested by the ompany that it be permitted to confer pnvately with the

Stafiprlor to the Ilnal determmah on in this matter- is iinpropex andshould be clisregaii1ed

Thank youfor your attetioninthis thatter and please.Iet me know ifyouwOuld like additioal

infbrAnetion concerning the UWU .spoition

Sincerely

11J
Mark I3IOOICS

cc Luca Torres AldnGurnp Strauss Hauer Feld LLP

Michael..Langford UWUA National President

aty Rufiher UANaionai.Sretaz-Treasurer

13CtiDgEIson Feirereszqrqatnote 9.emplianls supplied

14
In the event Staff conc lüdes that any passage of our supporting statement is uJeading howeve we would

certainly agree to omit that passage We would also have no objection to mcorpomltng mto the body of our

Prpposal the meaning of bendimarkmg provided as the Stqjf Compliance and tnsdosure Interpretation for

Regulation S-K if deemed advisable by Staff Although we beheve no specific definition of this common-sense

tar is neces in mit view this minor revision would inno way alterthe substance of oUr PrnposaL



From Wetmore William wwetmore@akingump.com
Sent Friday January 11 2013 609 PM

To shareholderproposals

Cc rferguson@firstenergycorp.com rreffner@firstenergycorp.com Torres Lucas

Subject FirstEnergy Corp No-Action Request re Proposal Submitted by the Utility Workers

Union of America

Attachments FirstEnergy Corp No-Action Request UWUA.pdf

Ladies and Gentlemen

On behalf of FirstEnergy Corp FirstEnergy in accordance with Staff Legal Bulletin 14D please find attached letter

notifying the staff of the Division of Corporation Finance of FirstEnergys intent to exclude from its proxy materials for its

2013 Annual Meeting of Shareholders shareholder proposal and supporting statement submitted by the Utility

Workers Union of America the Proponent

copy of the attached letter is being concurrently sent to the Proponent by e-mail markbrooks@uwua.net and via

FedEx 815 16th Street NW Washington D.C 20006

If you have any questions or desire any additional information please contact Lucas Torres at 212 872-1016 or at

ltorres@akingump.com

Sincerely yours

William Wetmore
AKIN GUMP STRAUSS HAUER FELD LLP

1333 New Hampshire Avenue N.W Washington DC 20036-1564 USA Direct 202.887.4476 Internal 24476

Fax 202.887.4288 wwetmoreakinpumo.com akinciump.com

IRS Circular 230 Notice Requirement This communication is not given in the form of

covered opinion within the meaning of Circular 230 issued by the United States Secretary
of the Treasury Thus we are required to inform you that you cannot rely upon any tax
advice contained in this communication for the purpose of avoiding United States federal

tax penalties In addition any tax advice contained in this communication may not be
used to promote market or recommend transaction to another party

The information contained in this email message is intended only for the personal and
confidential use of the recipients named above If you have received this communication
in error please notify us immediately by email and delete the original message



Akin Gump
Strauss Hauer Feld LLP

LUCAS TORRES

212.872.1016J212.872.1002

Itorres@akingump.com

January 11 2013

VIA E-MAIL

shareholderproposals@sec.gov

U.S Securities and Exchange Commission

Division of Corporation Finance

Office of Chief Counsel

100 Street N.E

Washington DC 20549

Re FirstEnergy Corp Shareholder Proposal Submitted by the Utility Workers

Union of America

Ladies and Gentlemen

We are writing this letter on behalf of FirstEnergy Corp an Ohio corporation

FirstEnergy or the Company pursuant to Rule 14a-8j of the Securities Exchange Act of

1934 as amended the Exchange Act to notify the staff of the Division of Corporation

Finance the Staff of the Securities and Exchange Commission the Commission of the

Companys intent to exclude from its proxy materials for its 2013 Annual Meeting of

Shareholders the 2013 Annual Meeting and such materials the 2013 Proxy Materials

shareholder proposal and supporting statement The Utility Workers Union of America the

Proponent submitted the proposal and the supporting statement collectively the Proposal

FirstEnergy intends to file the 2013 Proxy Materials more than 80 days after the date of

this letter In accordance with the guidance found in Staff Legal Bulletin 14D November

2008 and Rule 14a-8j we have filed this letter via electronic submission with the Commission

copy of this letter and its exhibit are being sent via e-mail and FedEx to the Proponent to

notify the Proponent on behalf of FirstEnergy of its intention to omit the Proposal from its 2013

Proxy Materials copy of the Proposal and certain supporting information sent by the

Proponent and related correspondence is attached to this letter see Exhibit

Rule 14a-8k provides that proponents are required to send companies copy of any

correspondence that the proponents elect to submit to the Staff Accordingly we are taking this

opportunity to inform the Proponent that if it elects to submit additional correspondence to the

Staff with respect to the Proposal copy of that correspondence should concurrently be

furnished to the undersigned on behalf of FirstEnergy pursuant to Rule 14a-8k

One Bryant Park New York NY 10036-67451212.872.1000 fax 212.872.1002 akingump.com
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SUMMARY

We respectfully request that the Staff concur in the Companys view that the Proposal

may be properly excluded from FirstEnergys 2013 Proxy Materials pursuant to Rule 14a-8i3
and Rule 14a-9 because the Proposal is imperrnissiblyvague and indefinite so as to be inherently

misleading and contains false and misleading statements

THE PROPOSAL

The Proposal states

The shareholders of FirstEnergy Corp the Company urge the Board of Directors to

adopt policy to end the
practice

of benchmarking the CEOs total compensation to that of

CEOs of peer companies The Committee should implement this policy in manner that does

not violate any existing employment agreement

ANALYSIS

The Proposal may be excluded pursuant to Rule 14a-8i3 because it contains vague and

indefinite statements in violation of Rule 14a-9

Background

FirstEnergy believes that it may properly omit the Proposal from the 2013 Proxy
Materials under Rules 14a-8i3 and 14a-9 because the Proposal is impermissibly vague and

indefinite Rule 14a-9 prohibits company from making proxy solicitation that contains any
statement which at the time and in the light of the circumstances under which it is made is false

or misleading with
respect to any material fact or which omits to state any material fact

necessary in order to make the statements therein not false or misleading In addition Rule

14a-8i3 provides in part that proposal may be excluded from proxy materials if the

proposal is materially false or contains misleading statements The Staff has taken the position

that shareholder proposal may be excluded from proxy materials under Rule 14a-8i3 if

neither the shareholders voting on the proposal nor the company in implementing the proposal

if adopted would be able to determine with any reasonable certainty exactly what actions or

measures the proposal requires Staff Legal Bulletin No 14B September 15 2004 SLB
14B

The Proposal Fails to Clearly Define Key Terms

The Staff has consistently held that shareholder proposal involving changes to

compensation policies is excludable under Rule 14a-8i3 if the proposal fails to define key
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terms or is subject to materially differing interpretations
because neither the shareholders nor the

company would be able to determine with reasonable certainty exactly what actions the proposal

requires In particular companies faced with proposals related to compensation of senior

executive have successfully argued for exclusion of such proposals in their entirety if the

language of the proposal or the supporting statement render the proposal so vague and indefinite

that neither the shareholders voting on the proposal nor the company in implementing the

proposal would be able to determine with any reasonable certainty exactly what actions or

measures the proposal requires See e.g General Electric Co February 10 2011 proposal

that senior executives retain significant percentage of their stock acquired through equity pay

programs until two years following the termination of their employment was excluded because

the proposal did not sufficiently explain the meaning of executive pay rights and as result

neither stockholders nor the company would be able to determine with any reasonable certainty

exactly what actions or measure the proposal requires GE International Paper Company

February 2011 same International Paper Alaska Air Group Inc January 20 2011

same Alaska Air and Motorola Inc January 12 2011 same Motorola

FirstEnergy believes that the Proposal contains materially vague and indefinite statements

and is thus subject to multiple interpretations Neither FirstEnergy nor its shareholders will be

able determine with reasonable certainty what actions or measures the Proposal requires and

therefore it is excludable under Rule 14a-8i3 See GE International Paper Alaska Air and

Motorola

The Proposal fails to clearly define the term benchmarking arguably the most key

element of the Proposal Instead of specifically explaining how the term benchmarking should

be defined and type of practices that the Board of Directors should end the Proponent leaves

the definition of this term to conjecture Absent an understanding of this key term neither

shareholders nor the Company has any basis to determine what the type of benchmarking

practice the Proposal seeks to end In this regard the Company may use benchmarking in

number of different ways and degrees For example the Company may benchmark each pay

element e.g base salary short-term incentives and long-term incentives separately or multiple

pay elements in the aggregate in determining CEO compensation The Company may also

benchmark against peer companies pay practices generally as suggested in the first bullet point

of the supporting statement to the Proposal or more specifically by targeting compensation at

median level or range Additionally the Company may use the practice of benchmarking

against relevant peer group as reference point in determining CEO compensation or merely

as way to ensure that the companys compensation is within general range of reasonableness

In fact although shareholders may consider this activity benchmarking according to the Staff

review or considering broad-based third-party survey for more general purpose such as

to obtain general understanding of current compensation practices does not constitute

benchmarking for purposes of the Compensation Discussion and Analysis See Compliance
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and Disclosure Interpretation Regulation S-K Question 118.05 July 2011 This illustrates

the fact that it is often difficult to determine what are considered benchmarking practices

Therefore due to the Proponents failure to specify the meaning of benchmarking in

the Proposal the Proponent could be asking the Company to end any number of practices As

result the Proposal is so inherently vague and indefinite that neither the shareholders in voting

on the Proposal nor the Company in implementing the proposal if adopted would be able to

determine with any reasonable certainty exactly what actions or measures the Proposal requires

Furthermore it is entirely unclear from the Proposal what policy the Proponents would

like the Company to adopt in place of benchmarking to determine the CEOs compensation The

supporting statement calls on the Company to adopt fair and rational compensation system

that focuses on internal metrics of the Company including internally consistent pay scales

However the vague terms fair rational and internally consistent are open to vast array of

interpretations and are undefined in the Proposal Neither the Company nor the shareholders

voting on the Proposal would know which metrics the Company should use to determine the

CEOs compensation if the Proposal were adopted or how they would be structured Therefore

neither the Company nor the shareholders would be able to determine with any reasonable

certainty exactly what actions or measures the proposal requires and as result the Proposal

should be excludable under Rule 14a-8i3 See GE International Paper Alaska Air and

Motorola

The Proposal Contains False or Misleading Statements

Under Rule 14a-8i3 companies may exclude shareholder proposal if the proposal or

supporting statement is contrary to any of the Commissions proxy rules or regulations including

Rule 14a-9 which prohibits materially false or misleading statements in proxy solicitation

materials Specifically Rule 14a-9 provides that no solicitation shall be made by means of any

proxy statement containing any statement which at the time and in light of the circumstances

under which it is made is false or misleading with respect to any material fact or which omits to

state any material fact necessary in order to make the statements therein not false or misleading

In SLB 14B the Staff stated that exclusion under Rule 14a-8i3 can be appropriate where the

company demonstrates objectively that factual statement is materially false or misleading The

Staff consistently has allowed the exclusion under Rule 14a-8i3 of shareholder proposals that

are premised on materially
false or misleading statements See Limited Brands General Electric

Company January 2009 proposal was materially false and misleading because of an

underlying assertion that the company had plurality voting when in fact the company had

implemented majority voting Duke Energy Corp February 2002 permitting exclusion

under Rule 14a-8i3 of proposal that urged the companys board to adopt policy to

transition to nominating committee composed entirely of independent directors because the
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company had no nominating committee General Magic Inc May 2000 proposal was

materially false and misleading because it requested that the company make no more false

statements to its shareholders creating the false impression that the company tolerated

dishonest behavior by its employees and Conrail Inc February 22 1996 proposal was

materially false and misleading where it misstated fundamental provision of relevant plan

Assuming that the definition of the term benchmarking should be interpreted as it is

used in the Companys Proxy Materials the Proposal is materially false and misleading because

the supporting statement falsely characterizes the Companys benchmarking targets The

supporting statement under the Lake Wobegon effect heading cites as reason to adopt the

Proposal that major U.S corporations now set their executive pay targets at or above the

median of their peer group resulting in constant upward spiral This statement implies that

FirstEnergy sets its benchmarking target above the median when in fact FirstEnergys

benchmarking target is set at the median in its peer group In addition the supporting statement

under the Gaming the system heading states that have also criticized the prospect

for corporate boards to manipulate peer group selection by cherry picking companies with

highly paid CEOs This statement implies that FirstEnergy uses CEO compensation as factor

in determining its peer group which is false FirstEnergy uses industry revenue scope and

geographical location in determining its peer group Due to these false and misleading

statements the Proposal should be excludable under Rule 14a-8i3

CONCLUSION

For the reasons stated above and in accordance with Rules 14a-8i3 and 14a-9 the

Company requests confirmation that the Staff will not recommend any enforcement action if in

reliance on the foregoing the Company excludes the Proposal from FirstEnergys 2013 Proxy

Materials If the Staff disagrees with FirstEnergys conclusion to omit the Proposal we request

the opportunity to confer with the Staff prior to the final determination of the Staffs position

If you have any questions or desire additional information please call the undersigned at

212 872-1016

ly yours

Torres

Enclosures



Fwd Shareholder Proposal
Rhonda Ferguson to Daniel Dunlap Edward Udovich 12/03/2012 1242 PM

Cc Nadine Stith Amy Hopkins

Frcrv Rhonda Ferguson/FirstEnergy

Daniel Dunlap/FirstEnergy Edward Udovich/FirstEnergy

Cc Nadine Stith/FirstEnergy Amy Hopkins/FirstEnergy

attachment

FE_UWUA_Proposal_201 3.pdf

Rhonda Ferguson

Vice President

FirstEnergy Corp
76 Main St

Akron OH 44308

Office 330 384-5620

Mobile 216 978-0613

Sent from my iPhone

Begin forwarded message

From Mark Brooks markbrooks@uwua.net
Date December 2012 120104 PM EST

To rfergusonfirstenergycorp.com

Cc gary ruffner gruffneruwua netMike Langford

miangford@uwua.net

Subject Shareholder Proposal

Dear Ms Ferguson

lam submitting the attached sharehorder proposal and cover letter on behalf of the

UWUA for inclusion in FirstEnergys proxy statement for the next annual meeting We

also submitted this earlier today by Fax No 330.384.5909

would be grateful if you could please confirm receipt

Thank you for your kind attention to this matter

Sincerely



UTILITY WORKERS UNION OF AMERICA JIlllllflh

MflIIidthAFLCLO

515 SIXTEENTh STREET N.W

WASHINGTON D.C 20008

202 V744O
202 9744201 FAX

wwwwUa

Via Fax No 3301384-5909 Electronic Mail

November 302012

R.honda Ferguson

Vice President Corporate Secretary

FirstEnergy Corp

76 South Main Street

Akron OH 44308-1890

Re Shareholder proposal

Dear Ms Ferguson

am writing on behalf of Utility Workers Union of America the UWJA to submit the

enclosed shareoIder proposal for incusion in the FirstEnergy proxy statement for the next

annual meeting of shareholders We submit this proposal pursuant to SEC Rule l4a-8

The UWUA owns more than $2000 in market value of the Companys securities entitled to vote

at the annual meeting and has held these shares continuously for more than one year prior to this

date of submission The Union intends to hold these shares at least through the date of the

Companys next annual meeting Either the undersigned or designated representative will

present the proposal for consideration at the annual meeting of shareholders

will promptly submit wnttcn statement from the record owner establishing our ownership of

these shares

We would also be pleased to withdraw this proposal should the Board of Directors adopt our

resolution as corporate policy Thank you for your attention to this matter and please let me

know ifyou require additional information

Sincerely

Gary Ruffner

Secretary-Treasurer

5CHAEL LANGFORD
PRESIDENT

GARY RUFFNEH
SECRETARY-TREASURER

STEVEN VANSLOOTEN

EXECUTIVE VICE PRESIDENT

JOHN OUFFY

VICE PRESIDENT

EXECUTIVE BOARD MEMBERS

HAY FAP.P.EU P.OBERT WHALEN DAy ThOMPSON PATRICKM OLLON
NANCY LOQAN JiM ANDE1ISON JOHN CAPRA p4051 cHRSmts
ME AN KELLY .1 CXOPER DANIEl DO4INGUEZ ARTURO FRIAS

RICHARD NARKJNS JAMES HARRISON TINA HAYNES KEITh HOLMES

DANIEL LEARY DAVID LEONARDI FRANK M4ARICH SR ANDY OCOHNEU
FIOIMV.L PAESAJGJJ CHAP.IE ATTENHOUSE JAMES 6l4IUJTO JAMES SLEW4



RESOLVED The shareholders of FirstEnergy Corp the Company urge the Board of Directors

to adopt policy to end the practice of benchmaddng the CEOs total compensation to that of CEOs

of peer companies The Committee should implement this policy in manner that does not violate

any existing employment agreement

Supporting Statement

We believe runaway executive compensation remains significant problem at U.S corporations

and that peer barchmaxking is at the core of this problem

For example FirsiEnergys Board of Directors awarded CEO Tony Alexander over $18.3 million in

total compensation during 2011 staggering 58% incrse from his total compensation of $11.6

million the previous year

Shareholders have increasingly expressed disapproval of FirstEnergys executive pay practices At

the 2012 annual meeting only 62% of shareholders voted in vor of the Boards advisory

zoIution to approve executive compensation down sharply from 2011 when 95% of shareholders

approved the Say on Pa proposal

Many observers have identified peer benchrnaing as key driver for the constant ratcheting up of

CEO pay without regard to performance This is related to several factorr

Decoupling pay from pefonnwice Determining CEO compensation based on other

companies pay practices separates pay from executive and corporate pe foimance since one

companys showering of rewards on its executives affects the executive pay at every one of its

peers CEOs and the Pay-Em-or-Lose-Em Myth New York Thmer Sept 22 2012

Lake Wobegon effect Most major U.S corporations now set their executive pay targets at or

above the median of their peer group resulting in constant upward spiral Former Federal

Reserve chairman Paul Voicker once referred to this as the Lake Wobegon syndrome where

all CEOs like all the children in author Garrison Keillors fictional town are above

average Cozy relationships and peer benthmarking send CEOs pay soaring Washingfon

Fos4 Oct 2011

Gaming the system Studies have also criticized the prospect for corporate boards to manipulate

peer group selection by cheny picking companies with highly paid CEOs One recent

analysis of SP 500 and SP MidCap 400 firms concluded that finns tend to choose highly

paid peers to justify their high CEO compensation Michael Faulkender Jun Yang Journal

ofFinancialEconomics 2010

Even where peer groups are fairly constructed recent study funded by the Investor Responsibility

Research Carter Institute concluded that peer benchmarking inevitably leads to spiraling executive

pay According to this study Up group comparisons and median targeting are central part of

todays mega-pay machine and any executive compensation refbrm must start there Charles

Elson and Craig Ferrere Executive Superstars Peer Groups end Over-Compensation Cause

Effect and Solution September 2012



We believe our Board of Directom should end the use of peer benchmarldng to set CEO pay and

instead should develop system of fair and rational compensation that focuses on internal metrics

of the Company including intemally consistent pay scales

We therefore urge shareholders to vote FOR this proposai
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From the desk of

Gary Ruffner

National Secretary-Treasurer

Utility Workers Union of America

Date 12312

Address

815 Street NW
Washington DC 20006

Phone 202 974-8200
FAX 202 974-8201

Please deliver 1hi FAX to ioiia _____

El

FAX

Pages foflowing this cover sheet
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UTI Llrr WORKIR UN ION M1R1CA IMUJII1

MIC$AL LANGFORI STEVEN VANL.OO1EN

PRESIDENT EXECUTIVE VICE PRESIDENT

GARY Ii RUFn1FR JO4IN PUFFY

SECF11rARY-TREASURFR VICE PRESIOEHT

EXECUTIVE OARO MEMBERS

Pt$If4 I411J ROtmi WHALEN DW ThQ4SOW PMRCM OUOW
NAsa WGM JM flF JO CAPA Maci aiTMa

X.DMJ KW.VI OOCPCR DANEJ oObN0UEZ AR1UorTh.6
lb1Mfl WAjNe JAL.$ MAPqaO$ 1M HAYNU
DA LEJ41 DAVIOUOW $R AY0I
4qC.LPAti1 cflAJa J%rTDMQUe JAMES HLUTTO Wl8 .ZW4

S/la FaxNo 33O/384-909 EIcconk Mall

November 30 2012

Rhonda Ferguson

Vice President Corporate Secretary

FirstE.ncrgy Coip

76 $outh Main Street

Akron OH 443 0-1 890

Re Shareholder proposal

Dear Ms Ferguson

em writing on behalf of Utility Workers Union of America the UWUA to submit thc

enclosed shareholder proposal for inclusion in the PirstEnergy proxy stntcmcnt for the uext

anntud mectiug of shareho3ds We submit this proposal pursuant to SEC Ride 4a.8.

The UWUA owns more than $2000 in market value of the Companys securities entitled to vote

at the annual meeting and has held these sbrcs coutimously for more than one year prior to this

date of submission The Union intendic to bold these sharca at Icast through the date of the

Companys next annual receting Either the undersigned or dsigaaied rcprescntative will

present
the proposal for consideration at the annual meeting of shareholders

will promptly submit written statement from the record owner establishing our ownership of

these shares

We would also be pleused to withdraw this proposal should the Board of Dircetors adopt our

resolution as corporate policy Thank you for your attention to this matter and please let me
know ifyou require additional inüumation

Sincerely

Gaty Ruftuer

Secretaryireasurer

515 SOTENTH STRfET N.W

WASHS4GTON o.c ooe
9744200

20Z 9744201 FAXwww
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RESOLVED Th hareho1ds of FirsLEnery Corp the 41Cornpany urge the Board of Directors

to adopt policy to end the practice
of bcnchmarking the CEOs total compensation to that of CEOs

otpeer companies The Conunitlee should implement this policy in manner that does not violato

any existing employment agrcaurnt

Supporting Statement

We bclievc runaway cecunve ecunpensation remains significant prnhlein at U.S corporations

and that pecrbenchrnarlcing is at the core of thLc pmbhn

For examples FiratEnergys Board ofDircctora awarded CEO Tony Alexander ovcr $1 S.3 million in

total compcnsation during 2012 staggering 58% incrcase from his total compensation of $11.6

million the previous year

Sharcholders have increasingly expressed disapproval of FirstEnargya executive pay practicc At

the 2012 annual meeting only 62% of shareholders voted in fiLvor of the Boards advisory

iesolunon to approve oxecutivc compcnsation dowia sharply from 2011 wIzen 953 of shareholders

appmved the Say an Pay proposaL

Many observers have identified peer bcitchmarking as kcy driver Lor the constant r4cheting up of

CEO pay without regard to performance This is related to several factors

Dca.nçllng pay from peijirrnwwe Determining CEO compensation based on other

companies pay practices separates pay from executive and oorporato pcrfonnaiice since one

companys showering of rewards on its executives affects the executive pay at every one of its

peers CEOs and tho Pay-Em-or.Lose-1m Myth New York 2lmas Sept 22 2012

Lake Wobegoa Most major U.S corporations now set their executive pay targets at or

abovc the median of their peer group resulting In constant upward spiral Former Fedemi

Reserve uhainnan Paul Voicker once referred to this as the Lake Wobegon syndrome wherc

all CEOs like all the children in author Mthson KciIora fictionsil town arc above

average Cozy relationships and peer henehmarking send CEO pay soaring Wa.chington

Post Oct 2011

Gaming the sy.rwn Studica have aLso criticized the prospect for corporate boards to manipulate

peer group selection by chcrry picking companies with highly paid CEOs One recent

analyea of SP 500 and SP MidCap 400 fIrms concluded that finns tend chottic highly

paid peers to justitr their high CEO compensation Michnol Faulkender Jun Yang Jturnal

a/Financial EcQnomkv 2010

Even whcrc peer groups arc fairly conamicted recent study funded by the Investor Responsibility

Research Center Institute concluded that peer benchmazking inevitably leads to spiraling executive

pay AccordIng to this study peer group comparisons and median targeting are central part of

todays mega-pay maciüne and any executive compensation reform must start there Charles

FIson and Craig Pcrreic Executive Superstars Peer Groups and Over-Compensation Cause
Effect and Solution September 2012
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We bicve our Board of Dirztots shoWd end the usc of peer benthmarking to sct CEO pay and

jmtead should dcvelop system of Ibir and rational compensation that focwet on internal mctrics

of Iha Company including naflycmudstentpuy scacs

We thcrfore urge alinrob old ers to vote FOR this proposal
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From the desk of

Gary Ruffner

National Secretary-Treasurer

Utility Workers Union of America

Date 12312

FAX

Address

815 16th Street NW
Washington DC 20006

Phone 202 974.8200
FAX 202 974-8201

Please deliver this FAXto Rhonda Ferguaon

j4J

FAX 11
330-384-5909

Pages following this cover sheet
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EXECUTIVE BOAAO MEMBBR8
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To 9136459

Woxias UNiON OF AMnIicA wgw

Our Broker had difficulty trying to email you the att3chcd Broker letter verifying our ownership for 433

sharec of Firstnerg stock We are faxing the letter arid you will be receiving copy directly from

Morgan Stanley $mth Barney in the U.S Mail

Please let us know if you need any additional informatfon

Sincerely

7A ri/L//.L_
Gary M.Ruf er

National Secretary-Treasurer

DEC-3-2G12 16 29 FromUTILXT I.1JIERS 202971

MIChAEL LANGFORD
PRESIDENT

GARY Id RUFFNEJ
SECRErARVThEASURER

STEVEN VAN6LOOTEi

EXECIJTIVE VICE PRESIDENT

JOHN OUFFY
VICE PRESIDENT

ala SiXTEENTh STREET N.w

WASIENOTON D.C 25O6

CZ Q745O

2C2 7441 FAX

www.uwund

December 2012

Ithonda erguson

Vice President Corporate Secretary

FirstEnergy Corporation

76 South Main Street

Akron OH 44308-1890

Ra UWUA Shareholder proposal

Dear Ms ferguson
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MorganStantey
SmØttiBarney

Via Electronic and VS Mag

Doceznbcr 32012

Rhe
Vice President Cotporaie Setay
FfrstEneLgyColp

76 South Main Sttee

Aktun Ofl 443084590

Re UWUA archolder proposal

0on Ms Ferguson

This is to verify that as of the date reftred above Morgan Stanley Sniith Barney is the

regfstod er of 433 slwrca of stock of FfrstEzeraj Corp. held for the acoonot of Utility

WoTkere Union of America ruWUA The UWUA baa be the beneficial owner of these

shaxc of Pir1Enorgy stock since 01/01/1980 333 thares and 1/2V2008 100 ahax and baa

continuously held these thazea since that time Please note that the client may sell these abates at

anyiim

Please let sea know ifyou would like additkmal infannatlon

Sincerely

Michael IL Oliver

PInt Vice Pieddent
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Gary Ruffuer

From Hubbard Karen cKaenl.4ubbard@morganstenley.com

Sent Monday December 03 2012 2.041 AM
To rfar9uson@firstenergy.com

Cc Gary Ruffner

Subject FirstEnergy broker letter

Attadimenti lirstfnergy Broker tetter.pdf

Dear Ms Feruson

Attached please find the written statement confirming UWIJAs ownership of 433 shares of FirstEriergy An original

signed copy of the letter will be sent to you via US mall for your records

If you should need anything else please do not hesitate to call

kind regards

Karen

Karen Rubbard
Second Vtce President

Pazidal Advisor

Morgan Stanley Wealth Management LLC
855 Fm klin Avenue

Garden City NYngo

Phone 526-2.22977

Fax 516-908-4514

e-mail kareni.hithhardmorçazsranley.coni

The
highest contplinwn can recewe is the rçerral or introduction to your JrienLQ faniüy and business astcodafts rd be

honored fvou uxuld vzss along my wtsifr Thmtk you fir your trust and ongoing cnfiiknce For timely market and rrearth

information

Visit our teanls webs its at .1rtl2l/fa.mJthbarnev.cornJcOyieh1dThard

Morgan Ststov Weatib Managemeat

Pkaze do not Iov .rsfrrflnandalirars.sacdons lnycur.nessge unfcrtvnately W5 COnnot execute IflStrUCtIOnir
ISJt

In

mall Thonkyou



DEc-3-20i2 1630 FromLJIILITY tORKERS 202978201 To913303645909 Pa.eS5

flfljoThe i1onetion conned oma11 niay he Icg.iity privileged end condenU UyOu not an lnnOed rsdplerfl you are heeby

notPed that any erTlinollon b1btRJon or copying of thie Ulctty prohibited If you have racalvad tnt einaU In erro plaaae notify the een
parrtanently ltoI the emav and attacivinnia immadlatoly You thoiid not retain copy or uee hta etnaII or iy atbthment for any putpose nor iec1oae any

pi of the cereanta to any other parton

Important Notice 10 Recipients

Please do not use a-mad to request authorize or effect the purchase or sale of any security or commodity Unfortunately

we cannot execute such instructions provided in e.inail Thank you

The sender of this e-ml en employee of Morgan Stanley Smith Barney LLC Morgan StanIer If you have receIved

this communication in error please destroy alt etectronic and paper copies and notify the sender tnmedlately Erroneous

transmissIon Is not Intended to waive confidentlailty or privilege Morgan Stanley reserves the right to the extent

permitted under applicable law to monitor electronic communications This message is subject to terms available at the

following link httpM w1momanatanlev.oornJdiscIalmersIrnssbernaHtjpj It you cannot access tytis link please notify us

by reply message and we will send the contents to you By massaging with Morgan Stanley you consent to the foregoing
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855 Friaklin Ave

Garden Cky NY 11530

.d 5162488600

fax 5162488630

wUee 8006458600

MorganStantey

SmittiBarriey

Via Electronic and U.S Mail

December 2012

Rhonda Ferguson

Vice President Corporate Secretary

FirstEnergy Corp
76 South Main Sheet

Akron OH 44308-1890

Re UWUA Sharehokier proposal

Dear Ms Ferguson

This is to verify that as of the date referenced above 433 shares of stock of FirstEnergy Corp are

registered in Street name to Morgan Stanley and held for the accoi.mt of Utility Workers Union of

America UWUA The UWLJA has been the beneficial owner of these shares of FixtEnergy

stock since 01101/1980 333 shares and 11128/2008 100 shares and has continuously held

these shares since that time

Please let me know ifyou would like additional information

Sincerely

Michael Oliver

First Vice President

Sr Complex Service Mangcr

Mwp SmA1y Smith Oam.V LLC Member SIPC
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UWUA shareholder proposal

Mark Brooks

to

ddunlap

12/06/2012 0423 PM
Cc

mlangford gary ruffner rferguson

Hide Details

From Mark Brooks markbrooks@uwua.net

To ddun1apfirstenergycorp.com

Cc mlangforduwua.net gary ruffner gruffheruwua.net
rfergusonfirstenergycorp.com

Attachment

MSSB_FirstEnergy.pdf

Dear Mr Dunlap

am writing in response to your letter of December to UWUA Secretary-Treasurer Gary Ruffner

am also attaching for your attention letter from Morgan Stanley Smith Barney LIC the record owner of our shares in

FirstEnergy stock confirming that UWIJA has been beneficial owner of these shares for more than one year prior to

the date we submitted the shareholder resolution Specifically the record owner confirms that UWUA has continuously

held more than $2000 in market value of FirstEnergy securities since January 1980 through the date of Morgan

Stanleys letter or December 2012

Th JWUA has previously committed in our cover letter accompanying the shareholder proposal that the Union

intends to hold these shares at least through the date of the next annual meeting

file//C\Users\30 94\AppData\Local\Temp\ \notes97E5 3A\-web905 htm 12/1 1/2012
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Morgan Stanley Smith Barney has posted the original of its letter to Ms Ferguson by U.S Mail

trust this resolves the matters raised in your letter of December however please contact me immediately if you have

ar ditionaJ concerns or questions concerning the UWUA shareholder proposal

Sincerely

Mark Brooks

Senior National Researcher

Utility Workers Union of America

521 Central Avenue

Nashville TN 37211

615.259.1186 voice

615.523.2350 fax

file//C\Users\30 94\AppData\Local\Teinp\1 \notes97E5 3A\-web9O58 .htm 12/11/2012
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Gaxdcn CIty NY t530

rd 5L62488600

5162488630

mu icc 800 645 8600

MorganStantey

SmithBarney

YaJlectronlc and U.S Mail

December 2012

Rhonda Ferguson

Vice President Corporate Secretaxy

FirstEnergy Corp
76 South Main Street

Akron OH 44308-1890

Re UWUA Shareholder proposal

Dear Ms Ferguson

This is to veiify that as of the date referenced above Morgan Stanley Smith Barney is the

registered owner of 433 shares of stock of FirstEnergy Corp held for the account of Utility

Workers Union of America UWUA The UWUA has been the beneficial owner of these

shares of FirstEnergy stock since 01/01/1980 333 shares and 1l/28t2008 100 shares and has

continuously held these shares since that time Please note that the client may sell these shares at

any time

Please let me know if you would like additional information

Sincerely

Michael Oliver

First Vice President

Sr Complex Service Manager

Murn S4auiky
Sith llarncy LLC Manbtr SI1C



855 PraakHn Ave

Cardcn Oy NY 11530

C41 51624118600

fx 516 248 8630

011 6cc 800645 8600

MorganStaflteY

SmithBarney

Via Electronic and U.S Mall

December 2012

Rhonda Ferguson

Vice President Corporate Secretary

FirstEnergy Corp

76 South Main Street

Akron OH 44308-1890

Re UWUA Shareholder proposal

Dear Ms Ferguson

This is to verify that as of the date referenced above 433 shares of stock of FirstEnergy Corp are

registered in street name to Morgan Stanley and held for the account of Utility Workers Union of

America UWUA The UWUA has been the beneficial owner of these shares of FirstEnergy

stock since OlfOl/1980 333 shares and 11/2812008 100 shares and has continuously held

these shares since that time

Please let me know if you would like additional information

Sincerely

Michael Oliver

First Vice President

Sr Complex Service Manager

EW
DEC fl fl12

gHOPIDA FERGUSON

Morn StnMySrnuh Rsq LLC Mcmbc SPC
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RE Shareholder Proposal

Mark Brooks

to

ddunlap

12/03/2012 0356 PM
Cc

rferguson gary ruffner Mike Langford
Hide Details

From Mark Brooks markbrooks@uwua.net

To ddun1apfirstenergycorp.com

Cc rfergusonfirstenergycorp.com gary ruffner gruffneruwua.net Mike

Langford m1angforduwua.net

Thanks very much

MB

From dduntap@flrstenergycorp.com fmailtoddunlacfirsteaerQycorpcom1

Sent Monday December 03 2012 251 PM

To markbrooks@uwua.net

Cc rfergusonflrstenergycorp.com

Subject Fw Shareholder Proposal

Mr Brooks

Per your request we are confirming receipt of your email below Please feel free to reply or call with any related questions

Thank you

Daniel Dunlap Esq
Assistant Corporate Secretary

FirstEnergy Corp
Ph-- 330-384-4692 724-83861 88

Fa 30-384-3866 234-678-2370

E-Mail ddunlafirstenerqrprn

Forwarded by Daniel DunIaplFirstEnegy ot 12103/2012 0348 PM

file//C\Users\30 94\AppData\Local\Temp\l\notes97E53A\web2264.htm 12/11/2012
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From Mark Brooks markbrooksiuwua.net

Dr December3 2012 120104PM EST

Ti gusonfirstenergycorp.com

Cc gary ruffner gniffneruwua.netmMike Langford m1angford2iuwua.net

Subject Shareholder Proposal

Dear Ms Ferguson

am 5ubmitting the attached shareholder proposal and cover letter on behalf of the LJWUA for inclusion in FirstEnergys

proxy statement for the next annual meeting We also submitted this earlier today by Fax No 330.384.5909

would be grateful if you could please confirm receipt

Thank you for your kind attention to this matter

Sincerely

Mark Brooks

Senior National Researcher

Utility Workers Union of America

615.259.1186 office --- The information contained in this message is intended only for

the nersonal and confidential use of the recipients named above If the reader of this message is not the intended

re nt or an agent responsible for delivering it to the intended recipient you are hereby notified that you have received

this document in error and that any review dissemination distribution or copying of this message is strictly prohibited If

you have received this communication in error please notify us immediately and delete the original message

file//C \Users\30 94\AppData\Local\Temp\ \notes97E53A\web2264 htm 12/11/2012



Fw Shareholder Proposal
Daniel Dunlap to markbrooks 120312012 0351 PM

Cc Rhonda Ferguson

Boo Daniel Dunlap

From Daniel Dunlap/FirstEnergy

To markbrooks@uwua.net

Cc Rhonda Ferguson/FirslEnergyFirstEnergy

8cc Daniel Dunlap/FirstEnergy

Mr Brooks

Per your request we are confirming receipt of your email below Please feel free to reply or call

with any related questions

Thank you

Daniel Dunlap Esq
Assistant Corporate Secretary

FirstEnergy Corp
Phone 330-384-4692 724-838-6188

Fax 330-384-3866 234-678-2370

E-Mail ddunrapflrstenergycorp.com

Forwarded by Daniel Dunlap/FirstEnergy on 12/03/2012 0348 PM

From Mark Brooks markbrooksuwua net

Date December 2012 120104 PM EST
To ferqusonfirstenerqvcorp.com

Cc gary ruffner gruffner@uwua netMike Langford

mlangfordäuwua.net

Subject Shareholder Proposal

Dear Ms Ferguson

am submitting the attached shareholder proposal and cover letter on behalf of the

UWUA for inclusion in FirstEnergys proxy statement for the next annual meeting We

also submitted this earlier today by Fax No 330.384.5909

wouki be grateful if you could please confirm receipt

Thank you for your kind attention to this matter

Sincerely

Mark Brooks



Senior National Researcher

Utility Workers Union of America

615259.1186 office FE_UWUAfrapoaL2O13



UTILITY WORKERS UNION OF AMERICA IIWI1IW

MICHAEL LANOFORI

PRESIDENT

GARY M.RUFThER

SECRETARYTAEASURER

STEVEN VANSLOOTEN

EXECUTIVE VICE PRESIDENT

JOHN DUFFY

VICE PRESIDENT

Viz Fu No 330/384-5909 Electronic Mail

November 302012

Ihonda Ferguson

Vice President Corporate Secretary

FirstEnergy Corp

76 South Main Street

Akron OH 44308-1890

Re Shareholder proposal

Dear Ms Ferguson

am writing on behalf of Utility Workers Union of America the UWUA to submit the

enclosed shareholder proposal for inclusion in the FirstEnergy proxy statement for the next

annual meeting of shareholders We submit this proposal pursuant to SEC Rule 14a-8

The UWUA owns more than $2000 in market value of the Companys securities entitled to vote

at the annual meeting and has held these shares continuously for more than one year prior to this

date of submission The Union intends to hold these shares at least through the date of the

Companys next annual meeting Either the undersigned or designated representative will

present the proposal for consideration at the annual meeting of shareholders

will promptly submit written statement from the record owner establishing our ownership of

these shares

We would also be pleased to withdraw this proposal should the Board of Directors adopt our

resolution as corporate policy Thank you for your attention to this matter and please let me
know ifyou require additional information

Sincerely

Gary Ruffner

Secretary-Treasurer
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RESOLVED The shareholders of FirstEnergy Corp the Company urge the Board of Directors

to adopt policy to end the practice of benchmarlcing the CEOs total compensation to that of CEOs

of peer companies The Coinniittee should implement this policy in manner that does not violate

any existing employment agreement

Supporting Statement

We believe runaway executive compensation remains significant problem at U.S corporations

and that peer bencbmarking is at the core of this problem

For exampi FirstEnergys Board of Directors awarded CEO Tony Alexander over $18.3 million in

total compensation during 2011 -a staggering 58% increase froni his total compensation of $1L6

million the previous year

Shareholders have increasingly expressed disapproval of FirstEnergys executive pay practices At

the 2012 annual meeting only 62% of shareholders voted in favor of the Boards advisory

resolution to approve executive compensation down sharply from 2011 when 95% of shartholders

approved the Say on Pay proposal

Many observers have identified peer benchmarking as key driver for the constant ratcheting up of

CEO pay without regard to performance This is related to several factors

Decoupling pay from performance Determining CEO compensation based on other

companies pay practices separates pay from executive and corporate perfomiance since one

companys showering of rewards on its executives affects the executive pay at every one of its

peers CEOs and the Pay-Em-or-Lose-Em Myth New York Thne.r Sept 22 2012

Lake Wobegon effect Most major U.S corporations now set their executive pay targets at or

above the median of their peer group resulting in constant upward spiral Former Federal

Reserve chairman Paul Voicker once referred to this as the Lake Wobegon syndrome where

all CEOs like all the children in author Garrison ICeillors fictional town are above

average Cozy relationships and peer bendunarking send CEOs pay soaring Washington

Posl Oct 32011

Gaming the .ry.rsesn
Studies have also criticized the prospect for corporate boards to manipulate

peer group selection by cireny picking companies with highly paid CEOs One recent

analysis of SP 500 and SP MidCap 400 firms concluded that firms tend to choose highly

paid peers to justify their high CEO compensation Michael Faulkender Jun Yang Journal

of Financial Economw 2010

Even where peer groups are fairly constructed recent study funded by the Investor Responsibility

Research Center Institute concluded that peer benchmrking inevitably leads to spiraling executive

pay According to this study peer group comparisons and median targeting are central part of

todays mega-pay machine and any executive compensation reform must start there Chles
Elson and Craig Ferrere Executive Superstars Peer Groups and Over-Compensation Cause

Effect and Solution September 2012



We believe otw Board of Directors should end the use of peer benchmarking to set CEO pay and

instead should develop system of fair and rational compensation that focuses on internal metrics

of the Company including internally consistent pay scales

We therefore urge shareholders to vote FOR this proposal



RrstEnetw
76 South Ma/a Sfreel

Akmn Ohio 44308

Dan/elM Dunlap 330-384-4692 Akron
Assistaal Co.poafo 3eoy 724-838-8188 Greanabura

December 2012

VIA OVERNIGHT MAIL AND FACSIMILE 202-974-8201

Mr Gary Ruffner

Utility Workers Union of America

815 Sixteenth Street NW
Washington DC 20006

Dear Mr RufTher

am writing on behalf of FirstEnergy Corp the Company which received on

December 2012 the Utility Workers Union of America the UWUA shareholder proposal

copy enclosed relating to policy on benchmarking CEOs total compensation the Proposal
for consideration at the Companys 2013 Annual Meeting of Shareholders

The Securities and Exchange Commissions the SEC rules and regulations including

Rule 14a-8 govern the proxy process and shareholder proposals For your reference am

enclosing copy of Rule 14a-8

The Proposal contains certain eligibility or procedural deficiencies and does not satisf

the requirements of Rule 14a-8 Eased on the records of our transfer agent the UWLIA is nota

registered holder of shares of FirstEnergy Corp stock Therefore you must obtain proof of

ownership letter from the Depository Trust Company DTC participant through which the

UWUAs securities are held at DTC in order to satisf the proof of ownership requirements in

Rule 14a-8 We expect that the UWIJA like many shareholders may own shares in street

name through record holder such as broker or bank In that case Rule 14a-8b states that

ijn order to be eligible to submit proposal you must have continuously held at least $2000 in

market value or 1% of the Companys securities entitled to be voted on the at the

meeting for at least one year by the date you submit the proposal You must continue to hold

those securities through the date of the meeting

To remedy these deficiencies you must provide sufficient proof of ownership of the

requisite number of Company shares for the one-year period preceding and including the date

you submitted the Proposal December 2012 As explained in Rule 14a-8b sufficient proof

may be in the form of



written statement from the record holder of he securities usually bank or broker

verifying that on December 2012 the lime you submitted the Proposal the UWIJA

continuously held the requisite number of Company shares for the one-year period

preceding and including December 2012 or

copy of filed Schedule 13D Schedule 130 Form Form and/or Form or

amendments to those documents or updated forms reflecting the ownership of the shares

as of or before the date on which the oneyear eligibility period begins and your written

statement that the UWUA continuously held the required number of shares for the one-

year period as of the date of the statement and that it intends to continue holding the

securities through the date of the shareholder meeting currently expected to be May 21

2013

For purposes of Rule 14a-8b2i only DTC participants are viewed as record

holders of securities that are deposited at DTC

To assist you in addressing this deficiency notice we would direct you to the SECs Staff

Legal Bulletins SLB No 4F and 14G In particular note the following exceipt from SLB 14K

How can shareholder determine whether his or her broker or bank is DTC participant

Shareholders and companies can confirm whether particular broker or bank is DTC

participant by checking DTCs participant list which is currently available on the

Internet at http//www.dtcc.com/downloads/inembcrship/clirectories/dtc/alpha.pdf

What If shareholder broker or bank is not on DTCs participant list

The shareholder will need to obtain proof of ownership from the DTC participant through

which the securities are held The shareholder should be able to find out who this DTC

participant is by asking the shareholders broker or bank

if the DTC participant knows the shareholders broker or banks holding but does not

know the shareholders holdings shareholder could satisfy Rule 4a-8b2i by

obtaining and submitting two proof of ownership statements verifying that at the time the

proposal was submitted the required amount of securities were continuously held for at

least one year one from the shareholders broker or bank confirming the shareholders

ownership and the other from the DTC participant confirming the broker or banks

ownership

How will the staff process no-action requests
that argue for exclusion on the basis that the

shareholder proof ofownership is not from DTC particqi ant

The staff will grant no-action relief to company on the basis that the shareholders proof

of ownership is not from DTC participant only if the companys notice of defect

describes the required proof of ownership in manner that is consistent with the guidance

contained in this bulletin 14F Under Rule 14a-8ll the shareholder will have

an opportunity to obtain the requisite proof of ownership after receiving the notice of

defect



The SECs rules require that any response to this letter be postmarked or transmitted

electronically no later than 14 calendar days from the date you receive this letter Please address

any response to me at FhsEnergy Corp 76 South Main Street Akron OH 44308 Alternately

you may send your response via facsimile to 330 384-3866 or via electronic mail to

llnlap2iiflrstenergycorp.com

The Company may exclude the Proposal if you do not meet the requirements set forth in

the enclosed rules However if on timely basis you remedy any deficiencies we will review

the Proposal on its merits and take appropriate action As discussed in the rules we may still

seek to exclude the Proposal on substantive grounds even if you cure any eligibility and

procedural defects

If you have any questions with respect to the foregoing please feel free to contact me at

330-384-4692

Enclosures

bcc Ithonda Ferguson

Sally Jamieson



UTiLiTY UNION oi AMJ3aUCA mtt

Yla7ax No 3301384-5909 Electronic Mall

515 DSThEET N.W

wAetwtGtnN cxc saooa

202 744200

9148201 AX
wwwwu

November 30 2012

R.honda Ferguson

Vice President Corporate Secretary

PiretEnargy Corp
76 South Main Stzeet

Akron OR 443084890

Re Sb older pivpoul

DearMs Ferguson

am writing an behalf of Utility Woxkals Union of America the UWUA to submlt.the

enclosed shareholder proposal for Inclusion In the FiratEnergy proxy atatunent for the next

annual meeting of shareholders We submit this proposal pinsuant to SEC Rule 14a-8

The UWUA owns more then $2000 In znadcet value of the Companys sccuxitles cntitle4 to vote

at the annual meeting and has bald these shares continuously for more than one year prior to this

date of submission The Union iotend to bold these abates at least through the date of the

Companys next annual meeting Either thc undeziigned or designated rscntativc will

present the proposal for consideration at the manual mecting of sharthoidsis

will promptly submit written statonient from the record owner establishing our ownership of

these shares

We would also be pleased to witbdxiw this proposal should the Board of Directors adopt our

resolutIon as corporate policy Thank you for your attention to this matter and please let mc

bow if you require additional inlbrmatlon

Sincerely

GazyM uffoer

Secretary-Treasurer

49-
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RESOLVED The iarebojdera of FiratEnergy Corp the Company urge the Board of Directors

to adopt policy to end thepractice of benchmaxking the CEOs total compensation to that of CEOs

otpeer companies The Committee ehould imnplauect this policy In manner that does not violate

any exLstin employment agreement

Supporting Statement

We believe runaway executive compensation remains significant problem at U.S corporations

and that peer beucbmazking Is at the core of ibis problem

For exainpi PIrstEnargys Board of Directors awanini CEO Thny Alexander over $183 million in

total compensation during 2011 staggering 58% Increase æuna his total compensation of $114

million the previous yser

Shareholders have increasingly expressed disapproval of FirstEnergys executive paypracticcs At

the 2012 annual meeting only 62% of shareholders voted in vor of the Boards advisory

regolution to approve executive compensation down sharply vm 2011 when 9S% of ahardmldera

approved the Say on Pa proposaL

Many obscrveri have ldcotiflvd pen beuchmarking as key driver for the constant ratcheting up of

CEO pay without zegaril to paifoimance This is related to several ctora

Deccupling pay frum pefrmance Determining CEO compenaatrcn based on other

companies pay practices separates pay from executive and corporate perforrnanc iince one

companys showering of rewards on its executives affects the executive pay at every one of its

poets CEOsand the ay-Em-or-LoaEm Myth New York 2lmes Sept 22 2012

Lake Wobegon e1ct Most major U.S corporations now set their executive pay targets at or

above the median of their peer group insulting in constant upward spiral FormerPoderal

Reserve obainnan Paul Voicket once rctcrrJ to this as the take Wobegon andtorno where

all CEOs like all the children La author Garrison Redlora totioxm1 town axe above

average Cozy relationships and peer benthmatklng send CBOs pay soaring Washington

Po.mA Oct.3 2011

GamIng lbs .y.rtem Shmdies have also autloized the prospect for corporate boards to manipulate

peer group selection by cberz picking companies with highly paid CROs One recent

naiyais of SP 500 and MidCap 400 firms oonoluded that finns tend to choose highly

paid poem tojustif their high CEO compensation Michael Faulkcndcr Jun Yang Journal

o/FinanclalEconomlct 2010

Bvan where peer groups are fairly constructed recent study funded by the Investor Responsibility

Research Carter Institute concluded that peer benchming inevitably leads to spiraling execuvo

pay According this study peer group comparisons and median targeting are central part of

todays maga-pay machine end any executive compensation refirrn must start there Charles

Bison and Craig Fenere ExocutIve Superstars Peer Groups and Over-Compensation Cause

Erect and Solution Septeinbor 2012



We bc11ev6 our Hoard of DirecIor should the use of peer bicbmarking to set CEO pay1 and

ioiead should develop system of fr and atioDal compensation that focuses on internal metxics

of the Company including intexnally consfstcut pay ca1e

We therefore urge shareholders to vote FOR this piposaI
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240.14a-B Shareholder proposals

This section addresses when company must Include shareholders proposal in its proxy

statement and identify the proposal in its form of proxy when the company hokls an annual or special

meeting of shareholders in summary in order to have your shareholder proposal included on

companys proxy card and Included along with any supportIng statement In its proxy statement you
must be eligible and follow certain procedures Under few speciflo circumstances the company Is

permitted to exclude your proposal but only after submitting its reasons to the Commission We
structured this section In question-and-answer format so that it is easier to understand The

references to you are to shareholder seeking to submit the proposal

QuestIon What Is proposal shareholder proposal is your recommendation or

requirement that the company and/or its board of directors take action which you Intend to present at

meeting of the companys shareholders Your proposal should state as clearly as possible the course of

action that you believe the company should follow If your proposal Is placed on the companys proxy

card the company must also provide in the form of proxy means for shareholders to specify by boxes

choice between approval or disapproval or abstention Unless otherwise Indicated the word uproposaI

as used In this section refers both to your proposal and to your corresponding statement in support of

your proposal If any

QuestIon Who Is eligible to submIt proposal and how do demonstrate to the company that

am eligible In order to be elIgible to submit proposal you must have continuously held at least

$2000 in market value or 1% of the companys securities entitled to be voted on the proposal at the

meeting for at least one year by the data you submit the proposal You must continue to hold those

securities through the date of the meeting

if you are the registered holder of your securities which means that your name appears in the

companys records as shareholder the company can verify your eligibilIty on Its own although you will

still have to provide the company with written statement that you Intend to continue to hold the

securities through the date of the meeting of shareholders However if like many shareholders you are

not registered hider the company likely does not know that you are shareholder or how many
shares you own In this case at the time you submit your proposal you must prove your eligibility to the

company in one of two ways

The first way Is to submit to the company written statement from the record holder of your

securities usually broker or bank verifying that at the lime you submitted your proposal you

continuously held the securities for at least one year You must also include your own written statement

that you Intend to continue to hold the securities through the date of the meeting of shareholders or

iiThe second way to prove ownership applies only ii you have filed Schedule 130 240 lad-

101 Schedule 13G 240.13d-102 Form 249.103 of this chapter Form 4S 249.104 of this

chapter andlor Form 249.105 of this chapter or amendments to those documents or updated

forms reflecting your ownership of the shares as of or before the date on which the one-year eligIbilIty

period begins If you have filed one of these documents with he SEC you may demonstrate your

eligibility by submitting to the company

copy of the schedule and/or form and any subsequent amendments reporting change In

your ownership Ievei

Your written statement that you continuously held the required number of shares for the one-

year period as of the date of the statement and

Your writlen statement that you Intend to continue ownership of the shares through the date of

the companys annual or special meeting

Question How many proposals may submit Each shareholder may submit no more than

one proposal to company for particular shareholders meeting

http//www.ccfrgov/egi-bin/tetidxcecfrsid4b43cbb88844faad58686 cOScB 595.. 12/3/201



CFR Code of Federal Regulations Page of

Question How long can my proposal be The proposal including any accompanying

supporting statement may not exceed 500 words

Question What Is the deadline for submitting proposal If you are submitting your

poposal for the companys annual meeting you can In most cases find the deadline in last years proxy

statement However if the company did not hold an annual meeting last year or has changed the date

of its meeting for thIs year more than 30 days from last years meeting you can usually find the deadhne

In one of the companys quarterly reports on Form i0-Q 249308a of this chapter or In shareholder

reports of investment companies under 270.30d-i of this chapter of the Investment Company Act of

1940 In order to avoid controversy shareholders should submit their proposals by means Including

electronic means that permit them to prove the date of delivery

The deadline Is calculated In the following manner If the proposal Is submitted for regularly

scheduled annual meeting The proposal must be received at the companys principal executive offices

not less than 120 calendar days beforó the date of the companys proxy statement released to

shareholders In connection with the previous years annual meeting However It the company did not

hold an annual meeting the previous year or if the data of this years annual meeting has been changed

by more than 30 days from the dale of the previous years meeting then the deadline is reasonable

time before the company begins to print and send its proxy materials

If you are submitting your proposal or meeting of shareholders other than rag ulariy

scheduled annual meeting the deadline Is reasonable time before the company begins to print and

send Its proxy materials

QuestIon What if fall to follow one of the eligibility or procedural requirements explained in

answers to Questions through of this section The company may exclude your proposal but

only after It has notified you of the problem and you have failed adequately to correct it WIihn 14

calendar days of receiving your proposal the company must notify you In writing of any procedural or

eligibility deficiencies as well as of the time frame for your response Your response must be

postmarked or transmitted electronically no later than 14 days from the date you received the

companys notlilca lion company need not provide you such notIce of deficiency if the deficiency

cannot be remedied such as if you fall to submIt proposal by the companys properly determined

deadline If lhe company Intends to exclude the proposal It will later have to make submission under

240.14a-8 and provide you with copy under Question 10 below 240i49-8U

If you fail in your promise to hold the required number of securities through the date of the

meeting of shareholders then the company will be permitted to exclude all of your proposals from its

proxy materials for any meeting held In the following two calendar years

QuestIon Who has the burden of persuading the Commission or Its staff that my proposal can

be excluded Except as otherwise noted the burden is on the company to demonstrate that It is entitled

to exclude proposaL

Question Must appear personally at the shareholders meeting to present the proposal

Either you or your representative who Is qualIfied under stale law to present the proposal on your

behalf must attend the meeting to present the proposal Whether you attend the meeting yourself or

send qualified reprasenlative to the meeting in your place you should make sure that you or your

representative follow the proper state law procedures for attending the meeting and/or presenting your

proposal

If the company holds its shareholder meeting in whole or In part via electronic media and the

company permits you or your representatJve to present your proposal via such media then you may

appear through electronic media rather than traveling to the meeting to appear in person

311 you or your qualified representative fail to appear arid present the proposal without good

cause the company will be permitted to exclude all of your proposals from its proxy materials for any

meetings held in the following two calendar years

http//www.ecfr.gov/cgibiWtext-idxcecfrsid47b43cbb88844faad58686 cOScS 59S.. 12/3/201
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QuestIon III have compiled with the procedural requirements on what other bases may
company rely to exclude my proposal Improper under state law If the proposal Is not proper

subject for action by shareholders under the laws of the jurisdiction of the companys organization

NOTE TO PARAGRAPH Xl DependIng on the subject matter some proposals are not consIdered proper

under state law It they would be bindIng on the company if approved by shareholders In our experience most

Proposals that are cast as recomniendallons or requests that the board of directors take specified action are

proper under slate law Accordingly we will assume that proposal drafted 88 recommendation or suggestion Is

proper unless the company demonstrates otherwise

VIolation of law if the proposal would if implemented cause the company to violate any state

federal or foreign law to which It is subject

Noie TO PARAGRAPH We will not apply this basIs fot exclusion to peimit exclusion of proposal on

grounds that it would violate foreIgn law if compliance with the foreign law would result in violation of any stale or

federal law

ViolatIon of proxy rn/es If the proposal or supporilng statement is contrary to any of the

Commissions proxy rules including 240.14a-9 which prqhibits materially false or misleading

statements In proxy soliciting materials

Personal grievance speciai Interest if the proposal relates to the redress of personal claim or

grievance against the company or any other person or if It is designed to result in beneflt to you or to

further personal Interest which is not shared by the other shareholders at large

Relevance lithe proposal relates to operations which account for less than percent of the

companys total assets at the end of its most recent fiscal year and for less than percent of its net

earnings and gross sales for its most recent fiscal year and Is not otherwise significantly related to the

companys business

Absence of power/authority If the company would Jack the power or authority to Implement the

proposal

Management fUnctions If the proposal deals with matter relating to the companys ordinary

business operations

Director elections Ii the proposal

Would disqualify nominee who is standing for election

II Would remove director from office before his or her term expired

iii Questions the competence busIness Judgment or character of one or more nominees or

directors

iv Seeks to Include specific individual In the companys proxy materials for election to the board

of directors or

Otherwise could affect the outcome of the upcoming election of directors

Conllicts with companys proposal If the proposal directly conflicts with one of the companys

own proposals to be submitted to shareholders at the same meeting

NOTE TO PARAGRAPH companys submission to the Commission under this sectIon should specI the

points of conflict wilh lb companys proposal

10 SubstantIally Implemented If the company has already substantially implemented the

proposal

NOTE io PARAGRAPH 1O company may exclude shareholder proposal that would provide en advisory

vote or seek future advIsory votes to approve the compensation of executives as disclosed pursuant to item 402

http //www.eefr.gov/cgi-bi Wtcxt-idxcecfrsid47b43 cbb8R 844faad56861 cOScS 595. 12/3/201
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of Regulation S-K 229.402 of this chapter or any successor to item 402 say-on-pay vote or that relates to

he frequency of say-on-pay iotes provided that in the most recent shareholder vote required by 240.14a-21b
of this chapter sIngle year I.e one two or three years received approval of majority of voles cast on the

matter and the company has adopted poiicy on the frequency of say-on-pay Votes that Is consistent with the

choice of the majority of voles cast In the mostrecent shareholder vole required by 240.14a-21b of this

chapter

11 Duplication If the proposal substantially duplicates another proposal previously submitted to

the company by another proponent that wdi be Included In the companys proxy materials for the same

meeting

12 Resubmi.ssions If the proposal deals with substantIally the same subject matter as another

proposal or proposals that has or have been previously included In the companys proxy materials

within the precedIng calendar years company may exclude It from Its proxy materials for any

meeting hold withIn calendar years of the last time It was included if the proposal received

Less than 3% of the vote If proposed once within the precedIng calendar years

Ii Less than 6% of the vote on Its last submission to shareholders if proposed twice previously

within the precedIng calendar years or

ill Less than 10% of the vote on Its fast submission to shareholders if proposed three times or

more previously within the preceding calendar years and

13 Speclfk amount of dMdends if the proposal relates 10 specific amounts of cash or stock

dividends

Question 10 What procedures must the company follow if It Intends to exclude my proposal

if the company Intends to exclude proposal from its proxy materials it must file its reasons with the

Commission no later than 80 calendar days before it files Its definitive proxy statement and form of

proxy with he Commission The company must simultaneously provide you with copy of Its

submission The Commission staff may permit the company to make its submission later than 80 days

before the company files its definitive proxy statement and form of proxy if the company demonstrates

good cause for missing the deadline

The company must file six paper copies of the foilowing

The proposal

iiAn explanation of why the company believes that it may exclude the proposal Which should it

possible refer to the most recent applicable authority such as prior Division letters Issued under the

rule and

ill supporting opinion of counsel when such reasons are based on matters of state or foreign

law

QuestIon 11 May submit my own statement to the Commission responding to the companys

arguments

Yes you may submit response but It is not required You should try to submit any response to

us with copy to the company as soon as possible after the company makes Its submission This way
the Commission staff will have time to consider fully your submission before It Issues Its response You

should submit six paper copies of your response

Quasi/on 12If the company Includes my shareholder proposal in its proxy materials what

Information about me must include along with the proposal Itself

The companys proxy statement must Include your name and address as well as the number of

the companys voting securities that you hold However instead of providIng that information the

company may Instead include statement that it will provide the information to shareholders promptly

upon receiving an oral or written request
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The company Is not iesponsible for the contents of your proposal or supporting statement

Question 13 What can do if the company includes in Its proxy statement reasons why ii

believes shareholders should not vote in favor of my proposal and disagree with some of its

statements

The company may elect to include In its proxy statement reasons why it believes shareholders

should vote against your proposal The company Is allowed to make arguments reflecUng Its own point

of view Just as you may express your own point of view In your proposals supporting statement

However It you believe that the companyts opposition to your proposal contains materially false

or misleading statements that may violate our antI-fraud rule 240.14a-9 you should promptly send to

the Commission staff and the company letter explaIning the reasons for your view along with copy
of the companys statements opposing your proposal To the extent possible your letter should include

specific factual information demonstrating the inaccuracy of the companys claims Time permitting you

may wish to try to work out your differences with the company by yourself before coMa cling the

Commission steff

We require the company to send you copy of Its statements opposing your proposal before It

sends Its proxy materials so that you may bring to our attention any materially false or misleading

statements under the following Umeframes

If our no-action response requires that you make revisions to your proposal or supporting

statement as conditIon to requiring the company to include ft in its proxy maladals then the company

must provide you with copy of Is opposition statements no later than calendar days after the

company receives copy of your revIsed proposal or

ii In all other cases the company must provide you with copy of Its opposition statements no

later than 30 calendar days before its files definitive copies of its proxy statement and form of proxy

under 240.14a.6

FR 29119 May 28 1998 63 FR 50622 50623 Sept 22 1998 as amended at 72 FR 4168 Jun 29 2007 72

FR 70458 Dee 11 2007 73 FR 977 Jan 2008 78 FR 8045 Feb 2011 75 FR 58782 Sept 162010
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