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Taavi Annus

Bryan Cave LLP

taaviannus@bryancave.com

Re:  Bxpress Scripts Holding Company

Dear Mr. Annus:

This is in regard to your letter dated January 9, 2013 concerning the shareholder
proposal submitted by the AFL-CIO Reserve Fund for inclusion in Express Scripts’
proxy materials for its upcoming annual meeting of security holders. Your letter
indicates that the proponent has withdrawn the proposal, and that Express Scripts
therefore withdraws its January 7, 2013 request for a no-action letter from the Division.
Because the matter is now moot, we will have no further comment,

Copies of all of the correspondence related to this matter will be made available
on our website at hitp//www.sec.gov/divisions/eorpfin/cf-noaction/[4a-8 shiml. For
your reference, a brief discussion of the Division’s informal procedures regarding
sharcholder proposals is also available at the same website address.

Sincerely,

Mark F. Vilardo
Special Counsel

ce: Brandon J. Rees
Office of Investment
American Federation of Labor and Congress of Industrial Organizations
815 Sixteenth Street, N.W.
Washington, DC 20006
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Tanvi Anous

Dicect: 314-259-2037

Fax: 314.552-8037
wavisnnus@bryancave.com
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January 9, 2013

~ VIA E-MAIL (shareholderproposals@sec.gov)

U.S, Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

101 F Street, N.E.

Washington, DC 20549

Re:  Withdrawal of No-Action Request Regarding the Stockholder Proposal
Submitted by AFL-CIO Reserve Fund

Ladies and Gentlemen:

In a letter dated January 7, 2013 (the “No-Action Request”), Express Scripts Holding
Company (the “Company”) requested confirmation that the staff of the Division of
Corporation Finance would not recommend enforcement action if the Company
omitted from its proxy materials for the Company’s 2013 Annual Meeting of
Stockholders the proposal (the “Proposal”) submitted by the AFL-CIO Reserve Fund
{the “Proponent”) pursuant to Rule 142-8 under the Sccutitics Exchange Act of 1934,
as amended, for inclusion in the proxy materials for the 2013 Annual Meeting.

Attached as Exhibit A is a copy of the letter dated January 8, 2013, from the
Proponent voluntarily withdrawing the Proposal. In reliance on this letter, the
Company hereby withdraws the No-Action Request relating to the Proposal.

If you have any questions ot would like any additional information regarding the
foregoing, please do not hesitate to contact me at 314-259-2037 or R. Randall Wang
at 314-259-2149.

Sincet:

Taavi Annus

Brysn Cava LLP

Ore Matropotitan Squars
m th‘ﬂlnowu
Suito 3808

St Louis, MD B102:275¢
Yaf (314} 258-2000

Fan {314] 259-2020
wew. brysnceva.com

Bryan Cave Oftices
Atisnta
Suutder
Charlons
Chicago
Colorado Springs
Dallas

Donver
Franktunt
Hamburg

Hong Kong
ieying
Jsiterson City
Kansas Dy
Loadon

Los Angeles
New York

Paris

Phoenix

San Franciseo
Shanghal
Singapore

S1 Logis
Washington, 0C

Bryax Cave
Intarnativast Consutiing

# YRAOE ANG TUSTONS CONSUIANTY

w 1y "
Dangkok

Boijing

Jakacta

Kuals Lumpur

Manils

Shanghai

Singapore

Tokyo



Brysn Cave LLP
Office of Chief Counsel

January 9, 2013
Page 2

Enclosutes

cc Mz, Brandon J. Rees (AFL-CIO) (via facsimile)
Keith J. Ebling, Esq. (Express Sctipts Holding Company)




Exhibit A
Notice of Voluntary Withdrawal

See attached
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January 8, 2013
Sont via Fax and US Mail
Martin AKins
Vice President & Depuly General Counsel
Express Scripts Holding Company
One Express Way

St. Louis, MO, 63121 United States

Dear Mr. Akins,

On behalf of the AFL-CIO Reserve Fund, | am writing to withdraw our previously
stibmilted sharsholder proposal recommendlng that Express Script§’ Compensation
Committee adopt a policy requiring that senior executives retain a significant

percentage of the sharas they receive through equity compensation programs until they
reach normal retirement age.

If you have any questions, please contact Vineeta Anand at 202-637-5182,

Sincerely,

ﬂ/vﬁ .
Brandon J. Reas, Acting Direclor
Office of Investment

BJR/sdw
opelu #2, afi-clo
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Taavi Anms

Assoclate

Direct: 314-259.2037

Pax: 314-552-8037
taaviannus@bryancave.com

Securities Exchange Act of 1934 / Rule 14a-8
January 7, 2013

VIA E-MAIL (shareholdetproposals@sec.gov)

Office of Chief Counsel

Division of Cotporate Finance

U.S. Securities and Exchange Commission
100 F Street, N.E.

Washington, D.C. 20549

Re: Express Scripts Holding Company — Omission of Stockholder Proposal
Submitted by AFL-CIO Reserve Pund.

Ladies and Gentlemen:

This letter is to inform you, in accordance with Rule 14a-8()) under the
Securitics Exchange Act of 1934, as amended (the “Exchange Act”), that our client,
Express Scripts Holding Company, a Delaware corporation (the “Company” or
“Express Scripts”), intends to omit from its proxy statement (the “2013 Proxy
Statement”) for its 2013 annual meeting of stockholders a stockholder proposal
submitted by AFL-CIO Resetve Fund (the “Proponent”) under cover of letter dated
December 18, 2012 (the “Proposal”). A copy of the Proposal, together with
Proponent’s supporting matetials, is attached hereto as Exhibit A. Incloded in
Fxhibit A is a letter from AmalgaTrust, submitted by the Proponent together with
the Proposal, with which the Proponent purpotted to provide proof of its continuous
ownership of Express Scripts Holding Company shares (the “Share Ownership
Letter™). Following receipt of the Proposal, the Company advised the Proponent of
its failure to satisfy eligibility requirements of Rule 14a-8 by a letter dated December
20, 2012 (the “Deficiency Notice”). The Deficiency Notice further pointed out that
the proposed resolution of the Proposal requested action by the stockholders of
“Bxpress Scripts Holding Inc.” and not Express Scripts Holding Company. The
Company did not receive a response to the Deficiency Notice. All televant
correspondence is attached hereto as Exhibit B.

The Company requests confirmation that the Staff of the Division of
Corporation Finance (the “Staff”) of the Secutities and Exchange Commission (the
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Bryan Cave LLP
Office of Chief Counsel

January 7, 2013
Page 2

“Commission”) will not recommend any enforcement action if the Company omits the Proposal
from the 2013 Proxy Statement.

The Company expects to file its definitive 2013 Proxy Statement with the Commission on or
about March 29, 2013, and this letter is being submitted more than 80 calendar days before such date
in accordance with Rule 142-8()). In accordance with Section C of Staff Legal Bulletin No. 14D (Nov.
7, 2008) (“SLB 14D”), this letter and its exhibits are being e-mailed to the Staff at
shareholdersproposals@sec.gov. In accordance with Rule 14a-8(j), a copy of this submission is being
forwarded simultancously to the Proponent. -

Pursuant to Rule 14a-8(k) and SLB 14D, the Proponent is requested to copy the undersigned
on any correspondence it may choose to make to the Staff.

1. The Proposal

The Proposal relates to the retention of shares acquired through equity compensation
programs. The full text of the Proposal and the supporting statement is included in Exhibit A hereto.

I1. The Proponent Failed to Provide the Information Necessary to Determine Its Eligibility to
Submit a Stockholder Proposal in Accotrdance with Rule 14a-8(b).

The Company may exclude the Proposal under Rule 142-8(f)(1) because the Proponent failed
to provide sufficient information regarding its eligibility to submit the Proposal in accordance with
Rule 14a-8(b). Rule 14a-8(b) provides, in part, that “[ijn order to be eligible to submit a proposal, [a
stockholder] must have continuously held at least $2,000 in matket value, or 1%, of the Company's
sccurities entitled to be voted on the proposal at the meeting for at least one year by the date [the
stockholder] submitfs] the proposal” The Staff has stated in Staff Legal Bulletin No. 14 (July 13,
2001) that when a stockholder is not the registered holder of the company’s securities, the stockholder
“is responsible for proving his or her eligibility to submit a proposal to the company.”

Express Scripts Holding Company was incorporated, under the name Aristotle Holding, Inc.
on July 15, 2011, solely for the puspose of facilitating a seties of mergers (the “Mergers”) involving,
among other entities, Express Scripts, Inc. and Medco Health Solutions, Inc. (“Medco”), two publicly
traded companies at the time. Following the consummation of the Mergers on April 2, 2012, Express
Scripts, Inc. and Medco became wholly owned subsidiaries of Express Scripts Holding Company,
which remained the sole publicly traded company. The shares of Express Scripts, Inc. were converted
into shares of Express Scripts Holding Company, and the shares of Medco were converted into shares
of Express Scripts Holding Company and the right to receive a cash payment. The issuance of the
Express Scripts Holding Company shares was completed pursuant to a registration statement on Form
S-4 filed by Express Scripts Holding Company.

The Proponent submitted the Proposal to the Company on December 18, 2012, together with
the Share Ownership Letter. The Share Ownership Letter included the following statements:

“AmalgaTrust, a division of Amalgamated Bank of Chicago, is the
record holder of 602 shares of common stock (the “Shares”) of




Office of Chief Counsel
January 7, 2013
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Express Scripts Holding Company beneficially owned by the AFL CIO
Reserve Fund as of December 18, 2012. The AFL-CIO Reserve Fund
has continuously held at least $2,000 in market value of the Shates for
over one year as of December 18, 2012.”

Bryan Cave LLP

In light of the timing of the Mergers, the Company advised the Proponent in the Deficiency

Notice that the Proponent could not have held Express Scripts Holding Company stock priot to April
2, 2012. The Company noted in the Deficiency Notice:

We believe the Fund is not itself a record holder of Express Scripts
stock. We have received a letter dated December 18, 2012 from
AmalgaTrust indicating that as of December 18, 2012, the Fund held
602 shares of Express Scripts Holding Company stock, and has held in
excess of $2,000 worth of such shares continuously for over one year.

As you may know, before the mergers involving Express Scripts, Inc.
and Medco Health Solutions, Inc. that were consummated on April 2,
2012 (the “Mergers”), Express Scripts Holding Company was a wholly-
owned subsidiary of Express Scripts, Inc. Express Sctipts Holding
Company was formed in connection with the Mergers and became the
publicly traded company on April 2, 2012, Considering that Express
Sctipts Holding Company was not a publicly traded company until after
April 2, 2012, we do not believe that you could have beld Express
Scripts Holding Company stock from December 18, 2011 until that
date.

While we do not acknowledge that the Fund can satisfy the Rule 14a-8
eligibility requitements in light of the timing of the Mergers (which
took place less than one year ago), we are asking you to provide proof
of eligibility if you believe the Fund can satisfy the requirements of Rule
142-8. Under Rule 142-8(b), proof can be provided in one of two ways:
(i) submitting to Express Scripts 2 written statement from the “record”
holder of Express Scripts common stock (usually a broker ot bank)
verifying that the Fund has continuously for one year held the requisite
number of shares of Express Scripts Holding Company common stock
as of December 18, 2012, or (i) by submitting to Express Scripts a
copy of a Schedule 13D, Schedule 13G, Form 3, Form 4 or Form 5
filed by the Fund with the Securities and Exchange Commission that
demonstrates its ownership of the requisite number of shares as of or
before December 18, 2012, in each case along with a written statement
that (i) the Fund has owned such shares for the one year period prior to
and including the date of the statcment and (i) the Fund intends to
continue ownership of the shares through the date of the annual
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meeting. Our request for proof of cligibility under Rule 142-8 is not an
acknowledgement that, in light of the Mergers, you will be able to
satisfy the eligibility requirements.

The Company invited the Proponent to provide additional proof of its eligibility to submit the
Proposal under Rule 14a-8(b).

The Proponent has not responded to the Deficiency Notice. The Company has not been
provided with any evidence that the Proponent held either Express Scripts, Inc. oxr Medco shates prior
to April 2, 2012 and the Proponent has completely failed to address the fact that Express Scripts
Holding Company securities have been trading only since April 2, 2012,

The Staff has consistently concurred that a stockholder proposal may be excluded from a
company’s proxy matetials when the proponent fails to provide satisfactory evidence of eligibility to
submit the stockholder proposal in accordance with Rule 142-8(b). This applies when the proof of
ownership refetences a wrong entity. See, e.g, International Business Machines Corp. (Jan. 22, 2010) (proof
of ownership letter statement that the proponent held the required number of “Company” shares not
sufficient to prove ownership, where the letter references both IBM, the relevant company, and Mylan,
an irrelevant company); Abuminum Company of America (Mar. 27, 1987) (proof of ownership letter
reference to “Alco. Std. Corp.” not sufficient to prove ownership of Alcoa or Aluminum Company of
America securities); and Coca-Cola Company (Feb. 4, 2008) (proof of ownership of “Great Neck Capital
Appreciation Investment Partnership, L.P.” not sufficient to prove ownership by the entity submitting
the proposal, Great Neck Capital Appreciation LT Partnership). It has been a long-standing position
of the Staff that, if, in connection with a merger, a shareholder receives securities of the surviving
company in a registered transaction, then the one-year holding period of such securities for purposes
of Rule 142-8(b) begins as of the date when the securitics themselves are issucd at the closing of the
merger. See, eg, ConocoPhillips (several no-action letters dated March 24, 2003) (involving a similar
merger structure as the Metgers); AT T Ine. (Jan. 18, 2007); Exelon (March 15, 2001); and Buriington
Nortbern Santa Fe Corporation (Dec. 28, 1995). However, we believe that there is no need to consider
the applicability of such precedents to the present situation. The Proponent did not provide sufficient
proof of ownership relating to the securities that were exchanged for the Express Scripts Holding
Company securities in connection with the Mergers. Accordingly, there is no need to address the
question whether the Proponent could have tacked the holding period of any such formetly held
securities to the holding period of Express Sctipts Holding Company shares following the
consummation of the Mergers on April 2, 2012,

Since the Proponent failed to provide sufficient documentaty evidence of ownesship of the
Company’s securities between December 18, 2011 and Aprl 2, 2012, the Proponent has not
demonstrated its eligibility to submit a stockholder proposal in accordance with Rule 14a-8.

Accordingly, we ask that the Staff concur that the Company may exclude the Proposal from its
2013 Proxy Statement pursuant to Rule 142-8(b) and that it will not recommend any enforcement
action to the Commission if the Company excludes the Proposal for the reasons stated above.




Bryan Cave LLP
Office of Chief Counsel

January 7, 2013
Page 5

III. Conclusion

For the foregoing reasons, the Company respectfully requests that the Staff confirm that it
would not recommend enforcement action if the Company omits the Proposal from its 2013 Proxy
Statement.

If you have any questions or require any additional information, please do not hesitate to call
me at 314-259-2037 or R. Randall Wang at 314-259-2149. If the Staff is unable to agree with our
conclusions without additional information or discussions, we tespectfully request the opportunity to
confer with members of the Staff prior to issuance of any written response to this letter.

Sincerely,

NG

aavi Annus

Enclosures

cc Mt. Brandon J. Rees (AFL-CIO)
Keith J. Ebling, Esq. (Exptess Scripts Holding Company)




Exhibit A
Proposal

Sec attached
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Decomber 18, 2012
Sent via Fax and UPS
Keith J. Ebling

Executive Vice President, General Counsel and Corporate Secretary
Express Scripts Holding Company

1 Express Way

St. Louis, MO, 63121

Dear Mr. Ebling,

On bahalf of the AFL-CIO Reserve Fund {the "Fund”}, | write to give notice that pursuant
to the 2012 proxy statement of Express Scripts Holding Company (the “Company”), the Fund
intends to present the attached proposal (the “Proposal”) at the 2013 annual mesting of
shareholders (the “Annual Meeting). The Fund requests that the Company include the
Proposal in the Company’s proxy statement for the Annual Mesting.

The Fund is the beneficial owner of 602 shares of voting common stock (the “Shares”) of
the Company. The Fund has held at least $2,000 in market value of the Shares for over one
year, and the Fund Intends to hold at least $2,000 in market value of the 8hares through the
date of the Annual Meeting. A letter from the Fund's custodian bank documenting the Fund’s
ownership of the Shares is enclosed.

The Proposal is aftached. | represent that the Fund or its agent intends 10 appear in
parson or by proxy at the Annual Meeting to present the Proposal. | declare that the Fund has
no "material inferest” other than that believed o be shared by stockholders of tha Company
genarally. We look forward to the opportunity to discuss the content of the Proposal with you.
Please direct all questions or communication regarding the Proposal to Vineata Anand at 202-
637-5182.

Sincerealy,
3
Brandon J. Ress, Acting Director
Office of Investmant
BJR/sdw
opelu #2, afl-cio
Attachment



RESOLVED: Shareholders of Express Scripts Holding Inc. (the "Company”) urge the
Compensation Committes of the Board of Directors (the "Committee") to adopt a policy
requiring that senior executives retain a significant percentage of shares acquired
through equity compensation programs until reaching normal retirement age. For the
purpose of this policy, normal retirement age shall be defined by the Company's
qualified retirement plan that has the largest number of plan participants. The
shareholders recommend that the Committee adopt a share retention percentage
requirement of at least 75 percent of net after-tax shares. The policy should prohibit
hedging transactions for shares subject to this policy which are not sales but reduce the
risk of loss to the executive. This policy shall supplement any other share ownership
requirements that have been established for senior executives, and should be
implemented so as not to violate the Company’s existing contractual obligations or the
terms of any compensation or benefit plan currently in effect.

SUPPORTING STATEMENT:

Equity-based compensation is an important component of senior executive
compensation at our Company. While we encourage the use of equity-based
compensation for senior executives, we are concemed that our Company’s senior
executives are generally free to sell shares received from our Company’s equity
compensation plans. Our proposal seeks to better link executive compensation with
jong-term performance by requiring a meaningful share retention ratio for shares
received by senior executives from the Company’s equity compensation plans.

Requiring senior executives to hold a significant percentage of shares obtained through
equity compensation plans until they reach retirement age will better align the interests
of executives with the interests of shareholders and the Company. A 2008 report by the
Conference Board Task Force on Executive Compensation observed that such hold-
through-retirement requirements give executives “an ever growing incentive to focus on
long-term stack price performance as the equity subject to the policy Increases”
(hitp:/Avww.conference-board.org/pdf_free/ExecCompensation2009.pdf).

In our opinion, the Company’s current share ownership guidelines for its senior
executives do not go far enough to ensure that the Company’s equity compensation
plans continue to build stock ownership by senior executives over the long-term. We
believe that requiring senlor exscutives fo only hold shares equal to a set target loses
effectiveness over tima. After satisfying these target holding requirements, senior
executives are free to sell all the additional shares they receive in equity compensation.

For example, our Company’s share ownership guidelines require the Chief Executive
Officer (the “CEO") to hold shares equal to only five times base salary, or approximately
$5.8 million in 2011. In comparison, in 2011 our Company granted the CEO
performance stock, restricted stock units and stock options with an aggragate fair value
{otaling $7.2 million. In other words, one year's worth of equity awards may be more
than sufficient to satisfy the Company’s share ownership guidelines for the CEO.

We urge shareholders to vote FOR this proposal.



AMALEBANKOLChicagy 1271872012 9:15:50 AM  PAQOE 37008 Fay Server

Ot oo, Warom 30303-5301 VSMALGATIRLES Y
Fax 312287-8775 Aseniver o0 PUNTRTIE £y NS

December 18, 2012

Kaith J, Ebling
Exmcutive Vice Prasident, Genernl Counsel and Carporato Seeretary

Express Scripts Holding Company
1 Express Way
St. Lows, MO, 683121 United States

Dear Mr. Ebling,

AmalgaTrust, a division of Amaigamated Bank of Chicagao. is the record
holder of 602 shures of cormmon slock (the “Shares”) of Express Scripls Holding
Company beneficially owned by the AFL-CIO Reserve Fund as of December 18,
2012. The AFL-CIO Reserve Fund has continuously held at least $2,000 in
market value of the Shares for nver one year as of December 18, 2012. The:
Shares are held by AmalgaTrust at the Depository Trust Company in our
participant account No. 2567,

It you have any questions concerning this matter, please do not hasitate to
contact me at (312) 822-3220.

Sinceraly,
LA S /?// T

Lawrence M, Kaplan
Vien President

cc: Brandon J. Rees
Acting Director, AFL-CIO Office of Investment

PR EE o AN



Exhibit B
Correspondence Regarding Proposal

See attached,
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>
December 20, 2012

VIA COURIER AND FAX (202-508-6992)

Mt. Brandon J. Rees

Acting Director, Office of fnvestment

American Federation of Labor and Congress of Industrial Organizations
815 Sixteenth Street, NW

Washington, D.C. 20006

Dear Mr. Rees:

We acknowledge receipt on December 18, 2012 of your letter dated December 18, 2012 and
accompanying shareholder proposal, submitted on behalf of the AFL-CIO Reserve Fund (the
“Fund”) to Exptess Scrdpts Holding Company, relating to the retention of shares acquired through
executive compensation programs by senior executives (the “Proposal”). We note that the Proposal
references “Express Scripts Holding, Inc.” and ask you to revise the Proposal so that the reference is
changed to Express Scripts Holding Company.

Rule 142-8(b) under the Securities Exchange Act of 1934, as amended, provides that in otder to be
eligible to submit a proposal a shareholder “must have continuously held at least $2,000 in market
value, or 1%, of the company’s securities entitled to be voted on the proposal at the meeting for at
least one year” by the date on which the proposal is submitted. If Rule 142-8(b)’s eligibility
requitements are not met, we may, putsuant to Rule 14a-8(f), exclude the proposal from out proxy
statement.

We believe the Fund is not itself a record holder of Exptess Scripts stock. We have received a letter
dated December 18, 2012 from AmalgaTrust indicating that as of December 18, 2012, the Fund
held 602 shares of Express Scripts Holding Company stock, and has held in excess of $2,000 worth
of such shates continuously for over one year.

As you may know, before the mergets involving Express Scripts, Inc. and Medco Health Solutions,
Tnc. that were consummated on Apul 2, 2012 (the “Mergers”), Express Scripts Holding Company
was a wholly-owned subsidiary of Express Scripts, Inc. Express Scripts Holding Comipany was
formed in connection with the Mergers and became a publicly traded company and the parent
company of Express Scripts, Inc. on Aptil 2, 2012. Considering that Express Scripts Holding .
Company was not a publicly traded company until after April 2, 2012, we do not believe that you
could have held Express Scripts Holding Company stock from December 18, 2011 untl that date.

While we do not acknowledge that the Fund can satisfy the Rule 14a-8 eligibility requirements in
light of the timing of the Metgets (which took place less than one year ago), we ate asking you to
provide proof of eligibility if you believe the Fund can satisfy the requirements of Rule 14a-8.
Under Rule 14a-8(b), proof can be provided in onc of two ways: (i) submitting to Express Scupts a
written statement from the “record” holder of Express Sctipts common stock (usually a broker or
bank) verifying that the Fund has continuously for one year held the requisite number of shares of
Express Sctipts Holding Company common stock as of December 18, 2012, or (11) by submitting to

IMANAGEN00820.1-P074596
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Express Scripts a copy of a Schedule 13D, Schedule 13(, Form 3, Form 4 or Form 5 filed by the
Fund with the Securities and Exchange Commission that demonstrates its ownership of the requisite
number of shates as of or before December 18, 2012, inr each case along with a written statement
that (i) the Fund has owned such shares for the one year period prior to and including the date of
the statement and (ii) the Fund intends to continue ownership of the shares through the date of the
annual meeting.  Our request for proof of eligibility under Rule 14a-8 is not an acknowledgement
that, in light of the Mesgers, you will be able to satisfy the eligibility requirements.

In light of recent guidance issued by the Staff of the Securities and Exchange Commission, if you
intend to verify ownership by 2 letter from a broker or bank through which the Fund holds its
shares, that broker or bank must either be (i) a registered holder of common stock of Express
Scripts as reflected in out records or (if) a participant in the Depository Trust Company ("DTC”) or
an “affiliate” of such patticipant. See Staff Legal Bulletins Nos. 14F and 14G. You may obtain a
copy of DTC’s participant list online at www.dtcc.com.

Unless we reccive further evidence that the Fund has satisfied the eligibility requirements of Rule
142-8, we intend to exclude the Proposal from the proxy statement. Please note that if you intend to
submit any such evidence, it must be postmarked, or transmitted electronically, no later than 14 days
from the date you receive this letter.

Attached is 2 copy of Rule 14a-8 on shareholder proposals and Staff Legal Bulletin Nos. 14F and
14G. We thank you for your interest in Express Scripts and please contact us if you have any
further questions.
Best regards,

o
Martin Akins

Vice President and Deputy General Counsel

Attachments

IMANAGE200820.1-P0O74596



Rule 148-8 — Shareholder Proposals.

‘This scction addresses when a company must include 2
shareholder's proposal in its proxy statement and identify the
proposal in its form of proxy when the company holds an
annusl! or special mesting of sharcholders, In summary, in
order to have your shareholder proposal included on a
company's proxy card, and inchided along with any supporting
statoment in its proxy statement, you must be eligible and
follow certain procedures, Under a fow specific circumstances,
the compauny is permitted to exclude your proposal, but only
afier submitting its reasons to the Commission, We structured
this section in a question-and-answer format so that it is casier
to understand. The refecences to "you™ are to a sharcholder
seeking to submit the proposal.

(a) Question 1: What is » propesal?

A shareholder proposal is your recommendation or
requirsment that the company and/or its board of directors
take action, which you intend to present at a meeting of the
company's sharcholders. Your proposal should state as clearly
as possible the course of action that you believe the company
should follow. If your proposal is placed on the company’s
proxy card, the company must also provide in the form of
proxy moans for shareholders to specify by boxes a choice
between approval ar disapproval, or abstention. Unless
otherwise indicated, the word "proposal” as used in this
section refers both to your proposal, and to your
corresponding statement in support of your proposal (if any).

(b) Question 2: Who is eligible to submit a proposal,
and how do I demonstrate to the company that I an
elipible?

(1) In order to be ¢ligible to submit a proposal, you must
have continuously held at least $2,000 in market value, or 1%,
of the company's securities entitled to be voted on the proposal
at the meeting for at least one year by the date you submit the
proposal. You must continue to hold those securities through
ths date of the moeting.

{2) If you are the registered holder of your securities,
which means that your name appears in the company's records
a5 & shareholder, the company can verify your eligibility on its
own, although you will still have to provide the company with
a written statement that you intend to continue to hold the
securities through the date of the meeting of sharehofdess,
However, if like many shareholders you are not a registered
holder, the company likely does not know that you sre a
shareholder, or how many shares you own. In this case, at the
time you submit your proposal, you must prove your
eligibility to the company in one of two ways:

(i) The first way is to submit to the company a
written statement from the “record” holder of your securities
{usually a broker or bank) verifying that, at the time you
submitted your proposal, you continuously held the securities

for at least one year. You must also include your own written
statement that you intend to continue to hold the securities
through the date of the meeting of shareholders; or

(i) The second way to prove ownership applies only
if you have filed 2 Schedule 13D (§240.13d-101), Schedule
13G (§240.134-102), Form 3 (§249.103 of this chapter), Form
4 (§249.104 of this chapter) and/or Form 5 (§249.105 of this
chapter), or amendments to those documents or updated
forms, reflecting your ownership of the shares as of or before
the date on which the one-year eligibility period begins. If you
have filed one of these documents with the SEC, you may
demonstrate your eligibility by submitting to the company:

{A) A copy of the schedule and/for form, and
any subsequent amendments repotting a change in your
ownership level;

(B) Your written statement that you
continuously beld the required number of shares for the one-
yesr period as of the date of the statement; and

{C) Your written statement that you intend
to continue ownership of the shares through the date of the
company's annugl or special meeting.

(x) Question 3: How many proposals may I submit?

Each shareholder may submit no more than one propossl
to a company for 8 particular sharcholders' meeting.

(d) Questlon 4: How long can my propossl be?

The proposal, including any accompanying supporting
statement, may not exceed 500 words,

{¢) Question 5: What is the deadline for submitting a
proposal?

{1) If you are submitting your proposal for the company's
annual meeting, you can in most cases find the deadline in last
year's proxy statement. However, if the company did net hold
an annual meeting last year, or has changed the date of its
meeting for this year more than 30 days from last yoar's
meeting, you can usually find the deadline in one of the
company’s quartetly reports on Form 10-Q (§249.308a of this
chapter), or in sharcholder reports of investment companics
under §270.30d-1 of this chapter of the Investment Company
Act of 1940, In order to avoid controversy, sharcholders
should submit thelr proposals by means, including electronic
means, that permit them to prove the date of delivery.

(2) The deadline is calculated in the following manner if
the proposal is submitted for a regularly scheduled annual
meeting, The proposal must b received at the company's
principal executive offices not less than 120 calendar days
before the date of the company's proxy statement released to
shareholders in cormection with the previous year's annusl
mecting. However, if the company did not hold an annual
meeting the previous year, or if the date of this year's annual
meeting has been changed by more than 30 days from the date
of the previous year's meeting, then the deadline isa



reasonable time before the company begins to print and send
its proxy materials.

(3) If you are submitting your proposal for a meeting of
shareholders other than a regularly scheduled annual meeting,
the deadline is a reasonable time bofore the company begins to
print and send its proxy materials,

(D) Question 6: What if 1 fail to follow one of the
eligibility or procedural requirements explained in
answers to Quesiions t through 4 of this section?

(1) The company may exclude your proposal, but only
after it has notified you of the problem, and you have failed
adequately to correct it. Within 14 calendar days of receiving
your proposal, the company must notlfy you in writing of any
procedural or eligibility deficiencies, as wetl as of the time
frame for your response. Your response must be postmarked,
or transmitted electronically, no later than 14 days from the
date you received the company's notification. A compuny need
not provide you such notics of a deficiency if the deficiency
cannot be remedied, such as if you faif to submit a propossl by
the company's properly determined deadline, If the company
intends to exclude the proposal, it will later have to make a
submission under §240.14a-8 and provide you with & copy
under Question 10 below, §240.142-8().

(2) if you fail in your promiso to hold the required
number of securilies through the date of the mecting of
shareholders, then the company will be permitted {o exciude
all of your proposals from its proxy materials for any meeting
held in the following two calendar years.

() Question 7: Who bas the burden of persusdiag the
Commission or its staff that my proposal can be excluded?

Fxcept as otherwise noted, the burden is on the company
to demonstrate that it is entitled to exclude a proposal.

(h) Question 8: Must ] appear personally at the
sharcholders’ mecting to present the proposal?

(1) Either you, or your representative who is qualified
under state law to present the proposal on your behalf, must
attend the meeting to present the praposal. Whether you sttend
the mesting yourself or send & qualified representative to the
mesting in your place, you should make sure that you, or your
representative, follow the proper state law procedures for
attending the meeting and/or presenting your proposal.

(2) if the company holds jts shareholder meeting in whole
orinpanviaelwtmicmedh,mdﬂwmpmy permits you
or your representative to present your proposal via such

media, then you may appear through electronic media rather
than fraveling to the meeting to appear in person.

(3) 1f you or your qualified representative fail to appear
and present the proposal, without good cause, the company
will bo permitted to exclude all of your proposals from its
proxy materials for any mestings held in the following two
calendar years.

(i) Question 9: I I have complied with the procedural
requirements, oo what other bases may a company rely to
exelude my proposal?

(1) Improper under state law: if the proposal is not a
proper subject for action by shareholders under the laws of the
jurisdiction of the company's organization;

Note to paragraph ((1): Depending on the subject
matter, some proposals are not considered proper under
state law if they would be binding on the company if
spproved by shareholders, In our experience, most
proposals that are cast as recommendations or requests
that the board of directors take specified action are proper
under stats law, Accordingly, we will assume thate
proposal drafied as a recommendation or suggestion is
proper unless the company demonstrates otherwise,

(2) Violatlon of law: If the proposal would, if
implemented, cause the company to violate any state, federal,
or foreign law to which it is subject;

Note to paragraph (1){2): We will not apply this basis for
exclusion to permit exclusion of & proposal on grounds
that it would violats forcign law if compliance with the
forsign law would result in a violation of any state or
federal law.

(3) Violation of proxy rules: I{ the proposal or supporting
statement is contrary to any of the Commission’s proxy rules,
including §240.14a-9, which prohibits materially faise or
misleading statements in proxy soliciting materials;

(4) Personal grievance; special Interest: If the proposal
relates to the redress of a personal claim or grievance against
the compatry or any other person, or if it is designed o result
in & benefit to you, or to further a personal interest, which is
not shared by the other shareholders at large;

(5) Relevance: ¥f the proposal relates to operations which
aceount for less than 5 percent of the company's total assets at
the end of its most recent fiscal year, and for less than §
pereent of its net eamings and gross sales for its most recent
fiscal year, and is not otherwise significantly related to the
company's business;

(6) Absence of power/authority: 1f the company would
lack the power or authority to implement the proposal;

(7) Mcnagement functions: If the proposal deals with a
matter relating to the company's ordinary business operations;

{8) Director eiections: If the proposal:

(1) Would disquslify a8 nominee who is standing for
election;

(i) Would remove a director from office before his or
her term expired;

(i) Questions the compeience, business judgment, or
character of one or more nominees or directors;



(#v) Seeks to include a specific individual in the
company's proxy materials for election to the board of
directors; or

(v) Otherwise could affect the outcome of the
upcoming election of directors.

(9) Conflicts with company's proposal: If the proposal
directly conflicts with one of the company's own proposals to
be submitied to shareholders at the same meeting;

Note to paragraph (i}(9): A company’s submission to the
Commission under this section should specify the points
of conflict with the company's proposal.

(10) Substantially implemented: If the company has
already substantially implemented the proposal;

Note to paragraph (){18). A company may exclude s
sharcholder proposal that would provide an advisory vote
or seek future advisory votes to approve the compensation
of executives as disclosed pursuant to Item 402 of
Regulation S-K (§229.402 of this chapter) or any
successor to ltem 402 (a “say-on-pay vote”) or that relates
to the frequency of say-on-pay votes, provided that in the
most recent shareholder vote required by §240.142-21(b)
of this chapter a single year (i.c., one, two, or three years)
reccived approval of a majority of votes cast on the matter
and the company has adopted a policy on the frequency of
say-on-pay votes that is consistent with the choice of the
majority of votes cast in the most recent shareholder vote
required by §240.14a-21(b} of this chapter.

(11) Duplication: If the proposal substantially duplicates
another proposal previously submitted to the company by
another proponent that will be included in the company's
proxy materials for the same meeting;

(12) Resubmissions: If the proposal deals with
substantially the same subject matter as another proposal or
proposals that has or have been previously included in the
company's proxy materials within the preceding 5 calendar
years, a company may exclude it from its proxy materials for
any meeting held within 3 calendar years of the last time it
was included if the proposal received:

(i) Less than 3% of the vote if proposed once within the
preceding 5 calendar years;

(ii) Less than 6% of the vote on its last submission to
shareholders if proposed twice previously within the preceding
5 calendar years; or

(i) Less than 10% of the vote on its last submission to
shareholders if proposed three times or more previously within
the preceding 5 calendar years; and

(13) Specific amount of dividends: If the proposal relates
to specific amounts of cash or stock dividends.

(j) Question 10: What procedures must the company
follow if it intends to exclude my proposal?

(1) If the company intends to exclude a proposal from its
proxy materials, it must file its reasons with the Commission
no later than 80 calendar days before it files its definitive
proxy statement and form of proxy with the Commission. The
company must simultaneously provide you with a copy of its
submission. The Commission staff may pennit the company to
make its submission later than 80 days before the company
files its definitive proxy statement and form of proxy, if the
company demonstrates good cause for missing the deadline.

(2) The company must file six paper copies of the
following:

(i) The proposal;
(ii) An explanation of why the company believes that
it may exclude the proposal, which should, if possible, refer to

the most recent applicable authority, such as prior Division
letters issued under the rule; and

(lit) A supporting opinion of counsel when such
seasons are based on matters of state or foreign law.

(&) Question 11: May I submit my own statement to
the Commission respondiug to the company's arguments?

Yes, you may submit a response, but it is not required.
You should try to submit any response to us, with a copy to
the company, as soon as possible afler the company makes its
submission. This way, the Commission staff will have time to
consider fully your submission before it issues its response.
You should submit six paper copies of your response.

() Question 12: If the company includes my
sharcholder proposal ju its proxy materials, what
information about me maust it include along with the
proposal itself?

(1) The company’s proxy statement must include your
name and address, as well as the number of the company’s
voting securities that you hold, However, instead of providing
that information, the company may instead include a statement
that it will provide the information to sharcholders promptly
upon receiving an oral or written request.

(2) The company is not responsible for the contents of
your proposal or supporting statement.

{m) Question 13: What can I do if the company
includes in its proxy statement reasons why it believes
shareholders should not vete in favor of my proposal, and
1 disagree with some of its statements?

(1) The company may elect to include in its proxy
staternent reasons why it believes shareholders should vote
against your proposal. The company is aliowed to make
arguments reflecting its own point of view, just as you may
express your own point of view in your proposal’s supporting
statement.

{2) However, if you believe that the company's opposition
to your proposal contains materiatly false or misleading
statements that may violate our anti-fraud rule, §240.14a-9,



you should promptly send to the Commission staff and the
company & letter explaining the reasons for your view, along
with a copy of the company's statements opposing your
proposal, To the extent possible, your Jetter should include
specific factual information demonstrating the inaccuracy of
the company's claims. Time permilting, you may wish to try to
work out your differences with the company by yourself
before contacting the Commission staff.

(3) We require the company to send you a copy of its
statements opposing your proposal before it sends its proxy
materials, so that you may bring to our attention any
materially false or misleading statements, under the following
timeframes:

(D) If our no-action response requires that you make
revisions to your proposal or supporting statement as a
condition to requiring the company to include it in its proxy
materials, then the company must provide you with a copy of
its opposition statements no later than 5 calendar days after the
company receives a copy of your revised proposal; or

{ii) In all other cases, the company must provide you
with a copy of its opposition statements no later than 30
calendar days before its files definitive copies of its proxy
statement and form of proxy under §240.14a-6.
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Staff Legal Bulletin No. 14F (CF)

Action: Publication of CF Staff Legal Bulletin
Date: October 18, 2011

Summary: This staff legal bulletin provides information for companies and
shareholders regarding Rule 14a-8 under the Securlties Exchange Act of
1934,

Supplementary Information: The statements in this bulletin represent
the views of the Division of Corporation Finance (the "Division”). This
bulletin is not a rule, regulation or statement of the Securlities and
Exchange Commission (the *Commission”). Further, the Commission has
neither approved nor disapproved its content.

Contacts: For further information, please contact the Division's Office of
Chief Counsel by calling (202) 551-3500 or by submitting a web-based
request form at https://tts.sec.gov/cgi-bin/corp_fin_interpretive.

A. The purpose of this bulletin

This bulletin is part of a continuing effort by the Division to provide
guidance on important issues arising under Exchange Act Rule 14a-8.
Specifically, this bulletin contains Information regarding:

« Brokers and banks that constitute “record” holders under Rule 143-8
(b)(2)(1) for purposes of verifying whether a beneficial owner is
eligible to submit a proposal under Rule 14a-8;

» Common errors shareholders can avoid when submitting proof of
ownership to companies;

» The submission of revised proposals;

« Procedures for withdrawing no-action requests regarding proposals
submitted by multiple proponents; and

+ The Division’s new process for transmitting Rule 14a-8 no-action
responses by emall.

You can find additional guidance regarding Rule 14a-8 in the following
bulletins that are available on the Commission’s website: SLB No. 14, 5LB

No. 14A, SLB No, 148, SLB No. 14C, SLB No. 14D and SLB No, 14E.

B. The types of brokers and banks that constitute “record” holders



under Rule 14a-8(b)(2)(i) for purposes of verifying whether a
beneficial owner is eligible to submit a proposal under Rule 14a-8

1. Ellgibility to submit a proposal under Rule 14a-8

To be ellgible to submit a shareholder proposal, a shareholder must have
continuously held at least $2,000 in market value, or 1%, of the company’s
securities entitled to be voted on the proposal at the shareholder meeting
for at least one year as of the date the shareholder submits the proposal.
The shareholder must also continue to hold the required amount of
securities through the date of the meeting and must provide the company

with a written statement of intent to do so.:

The steps that a shareholder must take to verify his or her eligibility to
submit a proposal depend on how the shareholder owns the securities.
There are two types of security holders in the U.S.: reglstered owners and
beneficial owners.? Registered owners have a direct relationship with the
issuer because their ownership of shares is listed on the records maintained
by the issuer or its transfer agent. If a shareholder is a registered owner,
the company can independently confirm that the shareholder’s holdings
satisfy Rule 14a-8(b)’s eligibility requirement.

The vast majority of investors in shares Issued by U.5. companies,
however, are beneficlal owners, which means that they hold thelr securities
In book-entry form through a securities intermediary, such as a broker or a
bank. Beneficial owners are sometimes referred to as "street name”
holders. Rule 14a-8(b)(2)(i) provides that a beneficial owner can provide
proof of ownership to support his or her eligibility to submit a proposal by
submitting a written statement “from the ‘record’ holder of [the] securities
(usually a broker or bank),” verifying that, at the time the proposal was
submitted, the shareholder held the required amount of securities

continuously for at least one year.2
2. The role of the Depository Trust Company

Most large U.S. brokers and banks deposit their customers’ securities with,
and hold those securities through, the Depository Trust Company ("DTC"),
a registered clearing agency acting as a securities depository. Such brokers
and banks are often referred to as “participants” In DTC.2 The names of
these DTC participants, however, do not appear as the registered owners of
the securities deposited with DTC on the list of shareholders maintained by
the company or, more typically, by its transfer agent. Rather, DTC's
nominee, Cede & Co., appears on the shareholder list as the sole registered
owner of securities deposited with DTC by the DTC participants. A company
can request from DTC a “securities position listing” as of a specified date,
which identifies the DTC participants having a position in the company’s
securities and the number of securities held by each DTC participant on that

date.2

3. Brokers and banks that constitute “record” holders under Rule
14a-8(b)(2)(i) for purposes of verifying whether a beneficial
owner is eligible to submit a proposal under Rule 14a-8

In The Hain Celestial Group, Inc, (Oct. 1, 2008), we took the position that
an introducing broker could be considered a “record” holder for purposes of
Rule 14a-8(b){2)(i). An introducing broker Is a broker that engages in sales
and other activities involving customer contact, such as opening customer
accounts and accepting customer orders, but is not permitted to maintain



custedy of customer funds and securities. 8 Instead, an introducing broker
engages another broker, known as a “clearing broker,” to hold custody of
client funds and securities, to clear and execute customer trades, and to
handle other functions such as issuing confirmations of customer trades and
customer account statements, Clearing brokers generally are DTC
participants; introducing brokers generally are not. As introducing brokers
generally are not DTC participants, and therefore typically do not appear on
DTC's securities position listing, Hain Celestial has required companies to
accept proof of ownership letters from brokers in cases where, unlike the
positions of registered owners and brokers and banks that are DTC
participants, the company is unable to verify the posltions against its own
or Its transfer agent’s records or against DTC's securitles position listing.

In light of questions we have received following two recent court cases
relating to proof of ownership under Rule 14a-8Z and in light of the
Commission’s discussion of registered and beneficial owners in the Proxy
Mechanics Concept Release, we have reconsidered our views as to what
types of brokers and banks should be considered “record” holders under
Rule 14a-8(b)(2)(i). Because of the transparency of DTC participants’
positions in a company’s securities, we will take the view going forward
that, for Rule 14a-8(b)(2)(i) purposes, only DTC participants should be
viewed as “record” holders of securities that are deposited at DTC. As a
result, we will no longer follow Hain Celestial.

We believe that taking this approach as to who constitutes a “record”
holder for purposes of Rule 14a-8(b)(2)(i) will provide greater certainty to
beneficial owners and companies. We also note that this approach is
consistent with Exchange Act Rule 12g5-1 and a 1988 staff no-action letter
addressing that rule,f under which brokers and banks that are DTC
participants are considered to be the record holders of securities on deposit
with DTC when calculating the number of record holders for purposes of
Sections 12(g) and 15(d) of the Exchange Act.

Companies have occaslonally expressed the view that, because DTC's
nominee, Cede & Co., appears on the shareholder list as the sole registered
owner of securtities deposited with DTC by the DTC participants, only DTC or
Cede & Co. should be viewed as the “record” holder of the securities held
on deposit at DTC for purposes of Rule 14a-8(b)(2)(1). We have never
interpreted the rule to require a shareholder to obtaln a proof of ownership
letter from DTC or Cade & Co., and nothing in this guidance should be
construed as changing that view,

How can a shareholder determine whether his or her broker or bank is 8
DTC participant?

Shareholders and companies can confirm whether a particular broker or
bank is a DTC participant by checking DTC's participant list, which is
currently available on the Internet at
http://www.dtcc.com/downloads/membership/directories/dic/alpha.pdf.

What if a shareholder’s broker or bank is not on DTC’s participant list?

The shareholder will need to obtain proof of ownership from the DTC
participant through which the securities are held. The shareholder
should be able to find out who this DTC participant is by asking the
shareholder’s broker or bank.2




If the DTC participant knows the shareholder’s broker or bank’s
holdings, but does not know the shareholder’s holdings, a shareholder
could satisfy Rule 14a-8(b)(2){1) by obtaining and submitting two proof
of ownership statements verifying that, at the time the proposal was
submitted, the required amount of securities were continuously held for
at least one year -~ one from the shareholder’s broker or bank
confirming the shareholder’s ownership, and the other from the DTC
participant confirming the broker or bank’s ownership.

How will the staff process no-action requests that argue for exclusion on
the basis that the sharehoider’s proof of ownership is not from a DTC
participant?

The staff will grant no-action relief to a company on the basis that the
shareholder’s proof of ownership is not from a DTC participant only if
the company’s notice of defect describes the required proof of
ownership in a manner that Is consistent with the guidance contained in
this bulletin. Under Rule 14a-8(f)(1), the shareholder will have an
opportunity to obtain the requisite proof of ownership after receiving the
notice of defect.

C. Common errors shareholders can avoid when submitting proof of
ownership to companies

In this section, we describe two common errors shareholders make when
submitting proof of ownership for purposes of Rule 14a-8(b)(2), and we
provide guidance on how to avoid these errors.

First, Rule 14a-8(b) requires a shareholder to provide proof of ownership
that he or she has “continuously held at least $2,000 in market value, or
1%, of the company's securities entitled to be voted on the proposal at the
meeting for at least one year by the date you submit the

proposal” (emphasis added).22 We note that many proof of ownership
Jetters do not satisfy this requirement because they do not verify the
shareholder’s beneficial ownership for the entire one-year period preceding
and including the date the proposal is submitted. In some cases, the letter
speaks as of a date before the date the proposal is submitted, thereby
leaving a gap between the date of the verification and the date the proposal
is submitted, In other cases, the letter speaks as of a date after the date
the proposal was submitted but covers a period of only one year, thus
failing to verify the shareholder’s beneficial ownership over the required full
one-year period preceding the date of the proposal’s submission.

Second, many letters fail to confirm continuous ownership of the securities.
This can occur when a broker or bank submits a letter that confirms the
shareholder’s beneficial ownership only as of a specified date but omits any
reference to continuous ownership for a one-year period.

We recognize that the requirements of Rule 14a-8(b) are highly prescriptive
and can cause inconvenience for shareholders when submitting proposals.
Although our administration of Rule 14a-8(b) is constralned by the terms of
the rule, we believe that shareholders can avold the two_ errors highlighted
above by arranging to have their broker or bank provide the required
verification of ownership as of the date they plan to submit the proposal
using the following format;

“As of [date the proposal is submitted], [name of shareholder]



held, and has held continuously for at least one year, [number
of securities] shares of {company name] [class of securities)."

As discussed above, a shareholder may also need to provide a separate
written statement from the DTC participant through which the shareholder’s
securities are held if the shareholder's broker or bank is not a DTC
participant.

D. The submission of revised proposals

On occasion, a shareholder will revise a proposal after submitting itto a
company. This section addresses questions we have received regarding
revisions to a proposal or supporting statement.

1. A shareholder submits a timely proposal. The shareholder then
submits a revised proposal before the company’s deadline for
receiving proposals, Must the company accept tha revisions?

Yes. In this situation, we believe the revised proposal serves as a
replacement of the initial proposal. By submitting a revised proposal, the
shareholder has effectively withdrawn the initial proposal. Therefore, the
shareholder is not in violation of the one-proposal limitation in Rule 14a-8
(c).22 If the company Intends to submit a no-action reguest, it must do so
with respect to the revised proposal.

We recognize that in Question and Answer E.2 of SLB No. 14, we indicated
that if a shareholder makes revisions to a proposal before the company
submits its no~action request, the company can choose whether to accept
the revisions. However, this guidance has led some companies to believe
that, In cases where shareholders attempt to make changes to an initial
proposal, the company is free to ignore such revisions even if the revised
proposal is submitted before the company’s deadline for receiving
shareholder proposals. We are revising our guidance on this issue to make
clear that a company may not ignore a revised proposal in this situation i3

2. A shareholder submits a timely proposal. After the deadline for
receiving proposals, the shareholder submits a revised proposal.
Must the company accept the revisions?

No. If a shareholder submits revisions to a proposal after the deadline for
receiving proposals under Rule 14a-8(e), the company is not required to
accept the revisions. However, if the company does not accept the
revisions, It must treat the revised proposal as a second proposal and
submit a notice stating its intention to exclude the revised proposal, as
required by Rule 14a-8(j). The company’s notice may cite Rule 14a-8(e) as
the reason for excluding the revised proposal. If the company does not
accept the revisions and intends to exclude the inltial proposal, it would
also need to submit Its reasons for excluding the Initial proposal.

3. If a shareholder submits a revised proposal, as of which date
must the shareholder prove his or her share ownership?

A shareholder must prove ownership as of the date the original proposal is
submitted. When the Comrnission has discussed revisions to proposals, 1% it
has not suggested that a revision triggers a requirement to provide proof of
ownership a second time. As outlined In Rule 14a-8(b), proving ownership
includes providing a written statement that the shareholder intends to
continue to hold the securities through the date of the shareholder meeting,



Rule 14a-8(f)(2) provides that if the shareholder “fails in [his or her]
promise to hold the required number of securities through the date of the
meeting of shareholders, then the company wiil be permitted to exclude all
of [the same shareholder’s} proposals from its proxy materials for any
meeting held in the following two calendar years,” With these provisions in
mind, we do not Interpret Rule 14a-8 as requiring additional proof of
ownership when a shareholder submits a revised proposal.32

E. Procedures for withdrawing no-action requests for proposals
submitted by mulitiple proponents

We have previously addressed the requirements for withdrawing a Rule
14a-8B no-action request in SLB Nos. 14 and 14C. SLB No, 14 notes that a
company should include with a withdrawal letter documentation
demonstrating that a shareholder has withdrawn the proposal. In cases
where a proposal submitted by multiple shareholders is withdrawn, SLB No,
14C states that, If each shareholder has designated a lead Individual to act
on its behalf and the company is able to demonstrate that the Individual is
authorized to act on behalf of all of the proponents, the company need only
provide a letter from that lead individual indicating that the lead individual
Is withdrawing the proposal on behalf of all of the proponents.

Because there is no relief granted by the staff in cases where a no-action
request is withdrawn following the withdrawal of the related proposal, we
recognize that the threshoid for withdrawing a no-action request need not
be overly burdensome. Going forward, we will process a withdrawal request
if the company provides a letter from the lead filer that includes a
representation that the lead filer is authorized to withdraw the proposat on

behalf of each proponent identified in the company’s no-action request.i8

F. Use of email to transmit our Rule 14a-8 no-action responses to
companles and proponents

To date, the Division has transmitted coples of our Rule 14a-8 no-action
responses, including copies of the correspondence we have recelved In
connection with such requests, by U.S. mail to companies and proponents.
We also post our response and the related correspondence to the
Commission’s website shortly after issuance of our response,

In order to accelerate delivery of staff responses to companies and
proponents, and to reduce our copylng and postage costs, going forward,
we intend to transmit our Rule 14a-8 no-action responses by emall to
companies and proponents. We therefore encourage both companies and
proponents to include email contact information in any correspondence to
each other and to us. We will use U.S. mail to transmit our no-action
response to any company or proponent for which we do not have email
contact information.

Given the availability of our responses and the related correspondence on
the Commission’s website and the requirement under Rule 14a-8 for
companies and proponents to copy each other on correspondence
submitted to the Commission, we believe it Is unnecessary to transmit
copies of the related correspondence along with our no-action response.
Therefore, we intend to transmit only our staff response and not the
correspondence we recelve from the parties. We will continue to post to the
Commission’s website copies of this correspondence at the same time that
we post our staff no-action response.




1 See Rule 14a-8(b).

Z For an explanation of the types of share ownership in the U.S,, see
Concept Release on U.S. Proxy System, Release No. 34-62485 (July 14,
2010) [75 FR 42982] ("Proxy Mechanics Concept Release”), at Section ILA.
The term “beneficial cwner” does not have a uniform meaning under the
federal securities laws. It has a different meaning in this bulletin as
compared to “beneficial owner” and “beneficial ownership” in Sections 13
and 16 of the Exchange Act. Our use of the term in this bulletin is not
intended to suggest that registered owners are not beneficial owners for
purposes of those Exchange Act provisions. See Proposed Amendments to
Rule 14a-8 under the Securities Exchange Act of 1934 Relating to Proposals
by Security Holders, Release No. 34-12598 (July 7, 1976) [41 FR 29982],
at n.2 (*The term ‘beneficial owner’ when used in the context of the proxy
rules, and in light of the purposes of those rules, may be Interpreted to
have a broader meaning than it would for certain other purpose[s} under
the federal securities laws, such as reporting pursuant to the Willlams
Act.”).

3 If a shareholder has filed a Schedule 13D, Schedule 13G, Form 3, Form 4
or Form 5 reflecting ownership of the required amount of shares, the
shareholder may instead prove ownership by submitting a copy of such
filings and providing the additional information that is described in Rule
14a-8(b)(2)(ii}.

4 DTC holds the deposited securities in “fungible bulk,” meaning that there
are no specifically identifiable shares directly owned by the DTC
participants. Rather, each DTC participant holds a pro rata interest or
position in the aggregate number of shares of a particular issuer held at
DTC. Correspondingly, each customer of a DTC participant ~ such as an
individual investor -~ owns a pro rata interest in the shares In which the DTC
participant has a pro rata interest. See Proxy Mechanics Concept Release,
at Section 11.B.2.a.

5 See Exchange Act Rule 17Ad-8.

& see Net Capital Rule, Release No. 34-31511 (Nov, 24, 1992) [57 FR
569731 {*Net Capital Rule Release”), at Section I1.C,

L See KBR Inc. v. Chevedden, Civll Action No. H-11-0196, 2011 U.S. Dist.
LEXIS 36431, 2011 WL 1463611 (8.D. Tex. Apr. 4, 2011); Apache Corp. v.
Chevedden, 696 F. Supp. 2d 723 (S.D. Tex. 2010). In both cases, the court
concluded that a securitles intermediary was not a record holder for
purposes of Rule 14a-8(b) because it did not appear on a list of the
company’s non-objecting beneficial owners or on any DTC securities
position listing, nor was the intermediary a DTC participant.

8 Techne Corp. (Sept. 20, 1988).

2 In addition, if the shareholder's broker is an Introducing broker, the
shareholder’s account statements should Include the clearing broker’s
identity and telephone number. See Net Capital Rule Release, at Section
I1.C.(ii1). The clearing broker will generally be a DTC participant.

10 For purposes of Rule 14a-8(b), the submission date of a proposal will
generally precede the company’s receipt date of the proposal, absent the
use of electronic or other means of same-day delivery.



11 This format is acceptabie for purposes of Rule 14a-8(b), but it is not
mandatory or exclusive,

12 As such, it is not appropriate for a company to send 2 notice of defect for
multiple proposals under Rule 14a-8(c) upon receiving a revised proposal.

13 This position will apply to all proposals submitted after an initial proposal
but before the company’s deadline for receiving proposals, regardless of
whether they are explicitly labeled as “revislons” to an initial proposal,
unless the shareholder affirmatively indicates an intent to submit a second,
additional proposat for inclusion in the company’s proxy materials. In that
case, the company must send the shareholder a notice of defect pursuant
to Rule 14a-8(f)(1) if it intends to exclude either proposal from its proxy
materials in reliance on Rule 14a-8(c). In light of this guidance, with
respect to proposals or revisions received before a company’s deadline for
submission, we will no longer follow Layne Christensen Co. (Mar. 21, 2011)
and other prior staff no-action letters in which we took the view that a
proposal would violate the Rule 14a-8(c) one-proposal limitation if such
proposal is submitted to a company after the company has elther submitted
a Rule 14a-8 no-action request to exclude an earlier proposal submitted by
the same proponent or notified the proponent that the earlier proposal was
exciudable under the rule,

14 5ee, e.g., Adoption of Amendments Refating to Proposals by Security
Holders, Release No. 34-12999 (Nov. 22, 1976) [41 FR 52994].

15 gecause the relevant date for proving ownership under Rule 14a-8(b) is
the date the proposal is submitted, a proponent who does not adequately
prove ownership in connection with a proposal is not permitted to submit
another proposal for the same meeting on a later date.

1€ Nothing in this staff position has any effect on the status of any
shareholder proposal that is not withdrawn by the proponent or its
authorized representative,
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Summary: This staff legal bulletin provides information for companles and
shareholders regarding Rule 14a-8 under the Securities Exchange Act of
1934.

Supplementary Information: The statements In this bulletin represent
the views of the Division of Corporation Finance {the *Division”). This
bulietin Is not a rule, regulation or statement of the Securities and
Exchange Commission (the “Commission”). Further, the Commission has
nelther approved nor disapproved Its content.

Contacts: For further Information, please contact the Divislon’s Office of
Chief Counsel by calling {202) 551-3500 or by submitting a web-based
request form at https://tts.sec.gov/cgi-bin/corp_fin_interpretive.

A. The purpose of this bulletin

This butletin is part of a continuing effort by the Division to provide
guidance on important issues arising under Exchange Act Rule 14a-8.
Specifically, this bultetin contalns information regarding:

» the parties that can provide proof of awnership under Rule 14a-8(b)
(2)(1) for purposes of verifying whether a beneficlal owner is eligible
to submit a proposal under Rule 14a-8;

s the manner in which companles should notlfy proponents of a failure
to provide proof of ownership for the one-year period required under
Rule 14a-8(b)(1); and

» the use of website references in proposals and supporting statements.

You can find additional guidance regarding Rule 14a-8 in the following
bulletins that are available on the Commission’s website: SLB No. 14, SLB
No. 14A, SLB No. 148, SLB No, 14C, SLB No, 140, SLB No. 14€ and SL8
No, 14F.

B. Parties that can provide proof of ownership under Rule 14a-8(b)



(2)(i) for purposes of verifying whether a beneficial owner is
eligible to submit a proposal under Rule 14a-8

1. Sufficiency of proof of ownership letters provided by
affillates of DTC participants for purposes of Rule 14a-8(b)(2)

(i)

To be ellgible to submit a proposal under Rule 14a-8, a shargholder must,
among other things, provide documentation evidencing that the
shareholder has continuously held at least $2,000 in market value, or 1%,
of the company’s securities entitied to be voted on the proposal at the
shareholder mesting for at least one year as of the date the shareholder
submits the proposal, If the shareholder is a beneficial owner of the
securitles, which means that the securities are held in book-entry form
through a securities intermediary, Rule 14a-8(b)(2)(i) provides that this
documentation can be in the form of a “written statement from the ‘record’
holder of your securities {usually a broker or bank)....”

In SLB No. 14F, the Divislon described its view that only securities
intermediaries that are participants in the Depository Trust Company
("DTC") should be viewed as “record” holders of securities that are
deposited at DTC for purposes of Rule 14a-8(b)(2)(i). Therefore, a
beneficial owner must obtain a proof of ownership letter from the DTC
participant through which its securities are held at DTC in order to satisfy
the proof of ownership requirements in Rule 14a-8.

During the most recent proxy season, some companies questioned the
sufficiency of proof of ownership letters from entities that were not
themselves DTC participants, but were affiliates of DTC participants.t By
virtue of the affillate relationship, we believe that a securities intermediary
hoiding shares through Its affillated DTC participant should be in a position
to verify its customers’ ownership of securities, Accorcingly, we are of the
view that, for purposes of Rule 14a-8(b)(2)(1), a proof of ownership letter
from an affillate of a DTC participant satisfies the requirement to provide a
proof of ownership letter from a OTC participant.

2. Adequacy of proof of ownership letters from securities
intermediaries that are not brokers or banks

We understand that there are circumstances In which securities
Intermediaries that are not brokers or banks maintain securlties accounts in
the ordinary course of their business. A shareholder who holds securities
through a securities intermediary that is not a broker or bank can satisfy
Rule 14a-8's documentation requirement by submitting a proof of
ownership letter from that securities Intermediary .2 If the securities
intermedlary Is not a DTC participant or an affillate of a DTC participant,
then the shareholder will also need to obtain a proof of ownership letter
from the DTC participant or an affiliate of a DTC participant that can verify
the holdings of the securities intermediary.

€. Manner in which companies should notify proponents of a failure
to provide proof of ownership for the one-year period required
under Rule 14a-8(b)(1)

As diseyssed-in-Section-C of SLB No: 14F; 2-common error in proof of -~ -



ownership letters is that they do not verify a proponent’s beneficial
ownership for the entire one-year period preceding and including the date
the proposal was submitted, as required by Rule 14a-8(b)(1). In some
cases, the letter speaks as of a date before the date the proposal was
submitted, thereby leaving a gap between the date of verlfication and the
date the proposal was submitted. In other cases, the letter speaks as of a
date after the date the proposal was submitted but covers a period of cnly
one year, thus falling to verify the proponent’s beneficial ownership over
the required full one-year period preceding the date of the proposal’s
submission.

Under Rule 14a-8(f), if a proponent fails to follow one of the eligibility or
procedural requirements of the rule, a company may exclude the proposal
only if it notifles the proponent of the defect and the proponent falls to
correct it. In SLB No. 14 and SLB No. 14B, we explained that companies
should provide adequate detail about what a proponent must do to remedy
all eligibility or procedural defects.

We are concerned that companies’ notices of defect are not adequately
describing the defects or explaining what a proponent must do to remedy
defects in proof of pwnership letters. For example, some companies’ notices
of defect make no mention of the gap in the period of ownership covered by
the proponent’s proof of ownership letter or other specific deficiencles that
the company has identified. We do not believe that such notices of defect
serve the purpose of Rule 14a-8(f).

Accordingly, going forward, we will not concur in the exclusion of a proposal
under Rules 14a-8(b) and 14a-8(f) on the basis that a proponent’s proof of
ownership does not cover the one-year period preceding and including the
date the proposal is submitted unless the company provides a notice of
defect that Identifies the specific date on which the proposal was submitted
and explains that the proponent must obtain a new proof of ownership
letter verifying continuous ownership of the requisite amount of securities
for the one-year period preceding and including such date to cure the
defect, We view the proposal’s date of submisslon as the date the proposal
Is postmarked or transmitted electronically. 1dentifying in the notice of
defect the specific date on which the proposal was submitted will help a
proponent better understand how to remedy the defects described above
and will be particutarly heipful in those instances in which it may be difficult
for a proponent to determine the date of submission, such as when the
proposal is not postmarked on the same day It Is placed in the mail. In
addition, companies should include copies of the postmark or evidence of
electronic transmission with their no-action requests.

D. Use of website addresses in proposals and supporting
statements

Recently, a number of proponents have included in their proposals or in
their supporting statements the addresses to websites that provide more
information about thelr proposals. In some cases, companies have sought
to exclude either the webslte address or the entire proposal due to the
reference to the website address.

In SLB No. 14, we explained that a reference to a website address in a
proposal does not raise the concerns addressed by the 500-word limitation



in Rule 14a-8(d). We continue to be of this view and, accordingly, we will
continue to count a website address as one word for purposes of Rule 14a-8
(d). To the extent that the company seeks the exclusion of a website
reference in a proposal, but not the proposal itself, we will continue to
follow the guidance stated in SLB No. 14, which provides that references to
website addresses in proposals or supporting statements could be subject
to exclusion under Rule 14a-8()(3) if the Information contained on the
website is materlally false or misleading, irrelevant to the subject matter of
the proposal or otherwise in contravention of the proxy rules, including Rule

14a-9.3

In light of the growing interest in including references to website addresses
in proposals and supporting statements, we are providing additional
guidance on the appropriate use of website addresses in proposals and
supporting statements.2

1. References to website addresses in a proposatl or
supporting statement and Rule 14a-8(1)(3)

References to webslites in a proposal or supporting statement may raise
concerns under Rule 14a-8(1)(3). In SLB No. 148, we stated that the
exclusion of a proposal under Rule 14a-8(1){3) as vague and indefinite may
be appropriate if neither the sharehoiders voting on the proposal, nor the
company in implementing the proposal (if adopted), would be able to
determine with any reasonable certainty exactly what actions or measures
the proposal requires. In evaluating whether a proposal may be excluded
on this basis, we consider only the information contained in the proposal
and supporting statement and determine whether, based on that
information, shareholders and the company can determine what actions the
proposal seeks.

If a proposal or supporting statement refers to a website that provides
information necessary for shareholders and the company to understand
with reasonable certainty exactly what actions or measures the proposal
requires, and such information is not also contained in the proposal or in
the supporting statement, then we belleve the proposal would raise
concerns under Rule 14a-9 and would be subject to exclusion under Rule
14a-8(i)(3) as vague and indefinite. By contrast, if shareholders and the
company can understand with reasonable certainty exactly what actions or
measures the proposal requires without reviewing the information provided
on the website, then we believe that the proposal would not be subject to
excluslon under Ruie 14a-8(1)(3) on the basis of the reference to the
website address. In this case, the Information on the website only
supplements the information contained in the proposal and in the
supporting statement.

2. Providing the company with the materials that will be
published on the referenced website

We recagnize that If a proposal references a website that is not operational
at the time the proposal is submitted, it will be impossible for a company or
the staff to evaluate whether the website reference may be excluded. In
our view, a reference to a non-operational website in a proposal or
supporting statement could be excluded under Rule 14a-8(i}(3) as
irrelevant to the subject matter of a proposal. We understand, however,



that a proponent may wish to Include a reference to a website containing
informatlon refated to the proposal but walt to activate the website until it
becomes clear that the proposal will be included in the company’s proxy
materials, Therefore, we will not concur that a reference to a website may
be excluded as irrelevant under Rule 14a-8(i)(3) on the baslis that it is not
yet operatlonal If the proponent, at the time the proposal is submitted,
provides the company with the materials that are intended for publication
on the website and a representation that the website will become
operational at, or prior to, the time the company files its definitive proxy
materials.

3. Potential issues that may arise if the content of a
referenced website changes after the proposal is submitted

To the extent the information on a website changes after submission of a
proposal and the company believes the revised information renders the
website reference excludable under Rule 14a-8, a company seeking our
concurrence that the website reference may be excluded must submit a
letter presenting Its reasons for doing so. While Rule 14a-8(j) requires a
company to submit its reasons for exclusion with the Commission no later
than 80 calendar days before it files its definitive proxy materials, we may
concur that the changes to the referenced website constitute “good cause”
for the company to file its reasons for excluding the website reference after
the 80-day deadline and grant the company’s request that the 80-day
requirement be waived.

1 An entity is an “affiliate” of a DTC participant if such entity directly, or
indirectly through one or more intermediarles, controls or is controlled by,
or is under common control with, the DTC participant.

2 Rule 14a-8(b){2){i) itself acknowledges that the record holder is “usually,”
but not always, a broker or bank.

3 pule 14a-9 prohibits statements in proxy materlals which, at the time and
in the light of the circumstances under which they are made, are false or
misleading with respect to any material fact, or which omit to state any
material fact necessary in order to make the statements not false or
misieading.

4 A website that provides more information about a shareholder proposal
may constitute a proxy sollcitation under the proxy rules, Accordingly, we
remind shareholders who elect to include website addresses in their
proposals to comply with all applicable rules regarding proxy solicitations.
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