
UNED STATES

SECURITIES AND EXCHANGE COMM ISSIN

WAS-HNGTON DC 20549

January 28 2013

Joseph Hall

Davis Polk Wardwell LLP

josepkhalldavispolk.com

Re NYSE Euronext

Incoming letter dated December 21 2012

Dear Mr Hall

RuL

Pub

This is in response to your letter dated December 21 2012 concerning the

shareholder proposal submitted to NYX by Kenneth Steiner We also have received

letter on the proponents behalf dated January 18 2013 Copies of all of the

correspondence on which this response is based will be made available on our website at

http//wwsecgovdivisions/coIfincf-noaction/14ashtm1 For your reference

brief discussion of the Divisions informal procedures regarding shareholder proposals is

also available at the same website address

Enclosure

Sincerely

Ted Yu

Senior Special Counsel

cc John Chevedden

FSMA 0MB Memorandum MO7-16

13000229



January 28 2013

Response of the Office of Chief Counsel

Division of Corjwration Finance

Re NYSE Euronext

Incoming letter dated December 21 2012

The proposal requests that the board undertake such steps as may be necessary to

permit written consent by shareholders entitled to cast the minimum number of votes that

would be necessary to authorize the action at meeting at which all shareholders entitled

to vote thereon were present and voting

There appears to be some basis for your view that NYX may exclude the proposal

under rule 14a-8i9 You represent that matters to be voted on at the upcoming

shareholders meeting include proposal sponsored by NYX seeking approval of an

amendment to NYXs certificate of incorporation You also represent that the proposal

conflicts with NYXs proposal You indicate that inclusion of both proposals would

present alternative and conflicting decisions for shareholders Accordingly we will not

recommend enforcement action to the Commission ifNYX omits the proposal from its

proxy materials in reliance on rule 14a-8i9

Sincerely

Tonya Aldave

Attorney-Adviser



DIVISION OF CORPORATIoN FINANCE

INFORMAL PROCED1RES REGARDING SHAREROLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility
with respect to

matters arising under Rule 14a-8 t17 CFR 240 14a-8 as with other matters under the proxy

rules is to aid those who must comply with the rule by offering informal advice and suggestions

andto determine initially whether or not it may be appropriate in particular niatter to

recommend enforcement action to the Commission In connection with shareholder proposal

under Rule 14a-8 the Divisions.staff considers the information furnishedto it by the Company

in support of its intention to exclude the proposals from the Companys proxy materials as well

as axy information furnished by the proponent or the proponents rØpresentativØ

Although Rule 14a-8k does not require any communications from shareholders to the

Commissions staff the staff will always consider information concerning alleged violations of

the statutes administered by the Cónunission including argument as to whether or notactivities

proposed to be taken Would be violative of the statute or nile involved The receipt by the staff

of such information however should not be construed as changng the stafFs informal

procedures and proxy review into formal or adversary procedure

It is important to note that the staffs and COmmissimis no-action responses to

Rule 14a-8j submissions reflect only infornial views The dçterr inationsreached in these no-

action letters do not and cannot adjudicate the merits of companys position with respect to the

proposal Only court such as U.S District Court can decide whether company is obligated

to include shareholder proposals in its proxy materials Accordingly discretionary

determination not to recommend or take Commission enforcement action does not preclude

proponent or any shareholder of company from pursuing any rights he or she may have against

the company incourt should the management omit the proposal from the companys proxy

material



JOHN CHEVEDDEN

FISMA 0MB Memorandum M-07-1

January 182013

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

100 Street NE
Washington DC 20549

Rule 14a-8 Proposal

NYSE Euronext NYX
Written Consent

Kenneth Steiner

Ladies and Gentlemen

This is in regard to the December 212012 company request concerning this rule 14a-8 proposal

In 30-days there has been no further word on purported future company proposal suggested by

an unnamed company source The purported future company proposal has not been through any

company approval steps

Based on the limited company disclosure the company may be planning pop-up shadow

proposal The company shadow proposal may pop-up only as long as there is no other way

besides iX9 to avoid the rule 14a-8 proposal

In any event the company has made absolutely no commitment to publish any such future

shadow proposal if the rule 4a-8 proposal should become disqualified for reason other than

i9The company will not agree to refrain from seeking another reason to exclude this rule

14a-8 proposal in addition to i9as maneuver to dump its purported future proposal

This is to request that the Securities and Exchange Commission allow this resolution to stand and

be voted upon in the 2013 proxy

Sincerelyedde
cc Kenneth Steiner

Janet McGinness JKissane@nyx.com



Rule 14a-8 Proposal November 112012

Proposal Right to Act by Written Consent

Resolved Shareholders request
that our board of directors undertake such steps as may be

necessary to permit written consent by shareholders entitled to cast the minimumnumber of

votes that would be necessary to authorize the action at meeting at which all shareholders

entitled to vote thereon were present and voting This written consent includes all issues that

shareholders may propose This written consent is to be consistent with applicable law and

consistent with giving shareholders the fullest power to act by written consent consistent with

applicable
law

The shareholders of Wet Seal WTSLA successfully used written consent to replace certain

underperforming directors in October 2012

It is all the more important to adopt this proposal topic because after our overwhelming 73% vote

in 2011 for 10% of shareholders to call special meeting our company promised in 2012 to

adopt this topic but without disclosing whether 10% of shareholders or much higher percentage

of shareholders would be given this important right We did not vote in favor of percentage

higher than 10%

On another occasion our management raised questions on whether it can be trusted when it

comes to shareholder proposals In 2009 and 2010 we cast votes higher than 75% to eliminate

our supermajority vote provisions that allowed 1% of shareholders to thwart the will of 79% of

shareholders By 2011 our management finally responded to these overwhelming votes and we

had the opportunity to vote on binding proposal on this topic Although we voted 95% in favor

this 95% vote did not translate into 80% of all shares outstanding Our management failed to

conduct special solicitation to obtain the 80% vote and probably knew in advance that it would

have to do so yet
did not It is not surprising that each of our directors received high negative

votes of 10% to 19% There are few or no SP 500 companies where all 2012 directors received

double-digits in negatives votes

This proposal should also be evaluated in the context of our Companys overall corporate

governance as reported in 2012

GMI/The Corporate Library an independent investment research firm said our CEO Duncan

Niederauer will receive four special performance share units PSU in 201220132014 and

2015 Mr Niederauer could receive up to $6 million each year

GMI said Mr Niederauer also continued to receive restricted stock units that simply vest after

time and his new PSUs pay out even if our company underperforms its peers In addition annual

incentive pay for our highest paid executives continued to be based on bonus pools which were

arbitrarily decided by our executive pay committee and relied on only one performance measure

EBITDA This created potential for executives to artificially focus on only one aspect of

company growth

Please encourage our board to respond positively to this proposal to protect
shareholder value

Right to Act by Written Consent Proposal
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Davis Polk

Joseph Hall

Davis Polk Wardwell tiP 212 450 4565 tel

450 Lexington Avenue 212 701 5565 fax

New York NY 10017 Joseph.ballOdavlspolk.com

December21 2012

Re NYSE Euronext

Proposal of Mr Kenneth Steiner Pursuant to Rule 4a-8 Under the Securities

Exchange Act of 1934

Rule 14a-8i9

Via email sharehoidomroaosaIssecgov

Office of Chief Counsel

Division of Corporation Finance

U.S Securities and Exchange Commission

100 Street NE

Washington DC 20549

Ladies and Gentlemen

On behalf of NYSE Euronext Delaware corporation the Company and In accordance with

Rule 14a-8j under the Securities Exchange Act of 1934 as amended the Exchange Act we

are filing this letter with respect to the shareholder proposal the Shareholder Proposal and

supporting statement submitted by Mr Kenneth Steiner through his designated proxy Mr John

Chevedden together with Mr Steiner the Proponent on November 11 2012 for inclusion in

the proxy materials that the Company intends to distribute in connection with its 2013 Annual

Meeting of Stockholders the 2013 Proxy Materials

We hereby request confirmation that the staff the Staff of the Division of Corporation Finance

of the U.S Securities and Exchange Commission the Commissionwill not recommend any

enforcement action to the Commission if in reliance on Rule 14a-8i the Company omits the

Shareholder Proposal from its 2013 Proxy Materials Pursuant to Rule 14a-8j this letter is

being filed with the Commission no later than 80 days before the Company files its definitive

2013 Proxy Materials Pursuant to Staff Legal Bulletin No 14D CF Shareholder Proposals

Nov 2005 question we have submitted this letter via email to

shareholdeiproposalssec.gov Also pursuant to Rule 14a-8j copy of this submission is

being sent simultaneously to the Proponent as notification of the Companys intention to omit the

Shareholder Proposal from its 2013 Proxy Materials This letter constitutes the Companys
statement of the reasons that it deems the exclusion of the Shareholder Proposal to be proper

We have been advised by the Company as to the factual matters set forth herein

NY tt43O2iVROXYl 4ANYX S1inr 2013 4s8 no aion requcu doe



Office of Chief Counsel December 21 2012

The Shareholder Proposal

The Shareholder Proposal requests that

board of directors undertake such steps as may be necessary to

permit written consent by shareholders entitled to cast the minimum

number of votes that would be necessary to authorize the action at

meeting at which all shareholders entitled to vote thereon were present

and voting This written consent includes all issues that shareholders

may propose This written consent is to be consistent with applicable law

and consistent with giving shareholders the fullest power to act by written

consent consistent with applicable law

copy of the Shareholder Proposal and related correspondence is attached to this letter as

Exhibit A.1

Statement of Reasons to Exclude

The Company believes that the Shareholder Proposal may properly be excluded from its proxy

statement under Rule 14a-8Q9 because it will directly conflict with one of the Companys own

proposals to be submitted to shareholders at the same meeting The Commissionhas indicated

that the companys proposal need not be identical in scope or focus for the exclusion to be

available Amendments to Rules on Shareholder Proposals Rel Nos 34-40018 lC-2 3200

May21 1998 atn.27

Currently neither the Companys Amended and Restated Certificate of Incorporation the

Charter nor its Amended and Restated Bylaws the Bylaws permit shareholders to take

action without duly called annual or special meeting of shareholders

At the 2011 Annual Meeting of Stockholders the Company received non-binding proposal

similar to the Shareholder Proposal the 2011 Proposal The Board of Directors of the

Company the Board recommended vote against the 2011 Proposal and in doing so

emphasized that the 2011 Proposal if implemented would not only create substantial confusion

and disruption but would enable group of majority shareholders to take action without any

input or vote from the other shareholders The 2011 Proposal received the affirmative vote of

majority of votes cast on the matter The Company did not receive similar proposal for the

2012 Annual Meeting

The Company has taken the shareholder vote on the 2011 Proposal into consideration and has

determined to submit its own proposal in the 2013 Proxy Materials addressing shareholder action

by written consent structured in form that the Board believes is in the best interests of

shareholders The Companys proposal the Company Proposal will ask shareholders to

approve an amendment the Charter Amendment to the Charter whereby shareholders

holding at least 10% of the voting power of the outstanding capital stock entitled to vote on the

relevant action wl have the right to request that the Board set record date for determining

Telephone numbers and email and street addresses belonging to the Proponent have been redacted from

the exhibits hereto and from quotations therefrom induded in this letter We will provide unredacted copies to the

Staff on request

NV 5I43O2PROXYl3/4A-1/NYX Seinr 2O 14a8 action
request doc



Office of Chief Counsel December 21 2012

shareholders entitled to express written consent on the relevant action and ii once such record

date is set and the procedures for shareholder action by written consent that are provided for in

the Charter as amended and Bylaws as amended are satisfied shareholders will be able to

act by written consent with the same approval threshold as if the action were taken at

shareholder meeting It is anticipated that In January 2013 the Board will approve the Charter

Amendment to be submitted for shareholder approval at the 2013 Annual Meeting and if duly

approved to be submitted for applicable regulatory approval and related amendment to the

Bylaws which will be effective upon effectiveness of the Charter Amendment

The Company Proposal and the Shareholder Proposal would present alternative and conflicting

decisions for shareholders because they contain different ownership thresholds and procedures

for shareholders to act by written consent

The Company Proposal requires 10% ownership threshold for shareholders to request

record date for the action consistent with another proposal by the Company currently

expected for the 2013 meeting to implement 10% ownership threshold for shareholders

to call special meeting and sets forth other procedures for shareholder action by

written consent

The Shareholder Proposal does not specify an ownership threshold for setting record

date nor does it specify other procedures for shareholder action by written consent

The Company Proposal is needed to revise the current provision In the Charter and Bylaws

forbidding shareholder action by written consent The Company Proposal is also subject to

regulatory approval If approved by both shareholders and the regulators then the Company

Proposal would provide shareholders holding at least 10% of the outstanding voting power the

right to initiate an action by written consent by requesting record date and for the action to

pass the same shareholder approval level would be needed as if the action were approved at

shareholder meeting This directly conflicts with the Shareholder Proposal which does not have

any minimum ownership threshold for initiating an action by written consent

As noted above the Company Proposal also contains certain procedures relating to shareholder

action by written consent which are absent from the Shareholder Proposal including

requirement that shareholders must solicit consents in accordance with Regulation 14A under

the Exchange Act without reliance on the exemption contained In Rule 14a-2b2 under the

Exchange Act so that all shareholders are fully informed about the action ii requirement that

no shareholder maysubmit his or her consent until 50 days after the applicable record date

provided record date has been duly set so that all shareholders are able to fully consider and

discuss the action before it becomes effective and iii procedures and timing requirements to

enable the Board to call special meeting to vote on the action if it believes that such meeting

would best facilitate shareholder discussion and participation with respect to the matter The

Company believes that these procedural protections are necessary to strike the appropriate

balance between enhancing the rights of shareholders and ensuring that the consent process is

fair transparent and inclusive of all shareholders

The Shareholder Proposal conflicts with the Company Proposal because it does not include any

of the foregoing procedures The Shareholder Proposal asks the Board to grant shareholders

uthe fullest power to act by written consent consistent with applicable law which conflicts with

NY 514310021Pft0XV1 314/s4/NVX Steiner 2013 14a8 noaaon
request

doc



Office of Chief Counsel December21 2012

the Company Proposal because the Delaware General Corporation Law and other applicable

laws permit action by written consent even if none of the procedural protections contained in the

Company Proposal are implemented

Where shareholder proposal and company proposal present alternative and conflicting

decisions for shareholders and submitting both matters for shareholder vote could produce

inconsistent and ambiguous results the Staff has permitted exclusion of the shareholder

proposal under Rule 14a-8i9 The Staff has previously concurred in the exclusion of

shareholder proposals containing request substantially identical to that of the Shareholder

Proposal when the company represented that it would seek shareholder approval of charter

amendment providing for the right to act by written consent and containing procedural provisions

and ownership thresholds similar to those contained in the Company Proposal See CVS

Caremark Corp Jan 20 2012 and Home Depot Inc Mar 29 2011

In an analogous situation the Staff concurred with the exclusion of shareholder proposals

requesting that the holders of 10% of the companys outstanding common stock be able to call

special meeting when company proposal would allow the holders of 25% of outstanding

common stock to call such meeting See Danaher Corp Jan 21 2011 and Raytheon Co

Mar 29 2010 Similarly if both the Shareholder Proposal and the Company Proposal were

included in the 2013 Proxy Materials the resulting confusion could easily lead to voting result

that is not necessarily representative of the views of shareholders and situation in which the

Company would be unsure how to Implement the wishes of its shareholders For example if the

Companys shareholders were to approve both proposals it would be unclear to the Company

which manner of implementation of shareholder action by written consent the Company should

adopt

As described in this letter the Companys determination to ask shareholders to approve the

Company Proposal is substantially similar to the situation presented in prior decisions of the

Staff The Shareholder Proposal and the Company Proposal directly conflict and if both were

included in the 2013 Proxy Materials would present different and directly conflicting decisions for

shareholders on the same subject matter at the same shareholder meeting

Conclusion

For the reasons discussed above the Company respectfully submits that the Shareholder

Proposal may be excluded from its 2013 Proxy Materials in accordance with Rule 4a-8i9
The Company respectfully requests the Staffs concurrence with its decision to omit the

Shareholder Proposal from its 2013 Proxy Materials and further requests confirmation that the

Staff will not recommend any enforcement action to the Commission

NY ISI43OO2PROXYI3 I4A4INYX Sernr 2O3 14a8 no acion requeg dcc



Office of Chief Counsel December 21 2012

Thank you for your attention to this matter Please call the undersigned at 212 450-4565 if you

should have any questions or would like additional information

Very truly yours

Joseph Hall

Attachment

cc wI att Mr Kenneth Steiner

Mr John Chevedden

Ms Janet McGinness

Senior Vice President Legal Corporate Secretary

NYSE Euronext

NY 15143i002/PROXYI3II4A.8/NYX Sterner 2013 14e8 no action request doc
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EXHIBIT

FISMmO6B Memoranda v-S 0MB MEMORANDUM M_07_16
Sent Monday November 12 2012 1238 AM

To 3anet McGlnness

Cc Ross Oliver

Subject Rule 14a-8 Proposal NYX

Dear Ms McGinness

Please see the attached Rule 14a-8 ProposaL

Sincerely

John Chevedden

Please consider the environment before printing this email

Visit our website at http//www.nyse.com

Note The information contained in this message and any attachment to it is

privileged confidential and protected from disclosure If the reader of this message

is not the intended recipient or an employee or agent responsible for delivering this

message to the intended recipient you are hereby notified that any dissemination

distribution or copying of this communication is strictly prohibited if you have

received this communication in error please notify the sender immediately by

replying to the message and please delete it from your system Thank you NYSE

Euronext



Kenneth Steiner
EXHIBIT

Mr Jan-Michiel Hessels

Chairman of the Board

NYSE Euronext NYX
II Wall St

New York NY 10005

Phone 212 656-3000

Dear Mr Hessels

FJSMA 0MB MEMORANDUM M0716

purchased stock in our company because believed our company had greater potential My
attached Rule 14a-8 proposal is submitted in support of the long-term performance of our

company My proposal is for the next annual shareholder meeting will meet Rule 14a-8

requirements including the continuous ownership of the required stock value until after the date

of the respective shareholder meeting My submitted format with the shareholder-supplied

emphasis is intended to be used for definitive proxy publication This ismy proxy for John

Chevedden and/or his designee to forward this Rule 14a-8 proposal to the company and to act on

my behalf regarding this Rule 14a-8 proposal and/or modification of it for the forthcoming

shareholder meeting before during and after the forthcoming shareholder meeting Please direct

all future communications regarding my rule 14a-8 proposal to John Chevedden

PH FISMA 0MB MEMORANDUM M07.16 at

to facilitate prompt and verifiable communications Please identity this proposal as my proposal

exclusively

This letter does not cover proposals that are not rule 14a..8 proposals This letter does not grant

the power to vote

Your consideration and the consideration of the Board of Directors is appreciated in support of

the long-term performance of our company Please acknowledge receipt of my proposal

promptly by email to FJSMA 0MB MEMORANDUM M-07-1

cc Janet McGinness cjKissanenyxcom

Corporate Secretary

Ross Oliver ROlivernyx.com
Janet Kissane JKissanenyx.com
PH 212-656-2039

FX 212-656-8101

DateKenneth

Rule 14a-8 Proponent since 1995

A-2



Rule 14a-8 Proposal November 112012 EXHIBIT

Proposal Right to Act by Written Consent

Resolved Shareholders request that our board of directors undertake such steps as may be

necessary to permit written consent by shareholders entitled to cast the minimum number of

votes that would be necessary to authorize the action at meeting at which all shareholders

entitled to vote thereon were present and voting This written consent includes all issues that

shareholders may propose This written consent is to be consistent with applicable law and

consistent with giving shareholders the fullest power to act by written consent consistent with

applicable law

The shareholders of Wet Seal WTSLA successfully used written consent to replace certain

underperforming directors Ia October 2012

It is all the more important to adopt this proposal topic because after our overwhelming 73% vote

in 2011 for 0% of shareholders to call special meeting our company promised in 2012 to

adopt this topic but without disclosing whether 10% of shareholders or much higher percentage

of shareholders would be given this important right We did not vote in favor of percentage

higher than 10%

On another occasion our management raised questions on whether it can be trusted when it

comes to shareholder proposals In 2009 and 2010 we cast votes higher than 75% to eliminate

our supermajority vote provisions that allowed 1% of shareholders to thwart the will of 79% of

shareholders By 2011 our management finally responded to these overwhelming votes and we

bad the opportunity to vote on binding proposal on this topic Although we voted 95% in thvor

this 95% vote did not translate into 80% of all shares outstanding Our management failed to

conduct special solicitation to obtain the 80% vote and probably knew in advance that it would

have to do so yet did not It is not surprising that each of our directors received high negative

votes of 10% to 19% There are few or no SP 500 companies where all 2012 directors received

double-digits in negatives votes

This proposal should also be evaluated in the context of our Companys overall corporate

governance as reported in 2012

OMI/The Corporate Library an independent investment research finn said our CEO Duncan

Niederauer will receive four special performance share units PSI in 201220132014 and

2015 Mr Niederauer could receive upto $6 million each year

GMI said Mr Niederauer also continued to receive restricted stock units that simply vest after

time and his new PSUs pay out even if our company underperforms its peers In addition annual

incentive pay for our highest paid executives continued to be based on bonus pools which were

arbitrarily decided by our executive pay committee and relied on only one performance measure

EBITDA This created potential for executives to artificially focus on only one aspect of

company growth

Please encourage our board to respond positively to this proposal to protect
shareholder value

Right to Act by Written Consent Proposal

A-3



EXHIBIT

Notes

Kenneth Steiner FISMA 0MB MEMQNDuM Mo7.16 sponsored this proposal

Please note that the title of the proposal is part of the proposal

Number to be assigned by the company

This proposal is believed to conform with Staff Legal Bulletin No 4B CFSeptember 15
2004 including emphasis added

Accordingly going forward we believe that it would not be appropriate for

companies to exclude supporting statement language and/or an entire proposal in

reliance on rule 14a-8l3 in the following circumstances

the company objects to factual assertions because they are not supported
the company objects to factual assertions that while not materially false or

misleading may be disputed or countered

the company objects to factual assertions because those assertions may be

interpreted by shareholders in manner that Is unfavorable to the company its

directors or its officers and/or

the company objects to statements because they represent the opinion of the

shareholder proponent or referenced source but the statements are not

identified
specifically as such

We believe that It is appropnate under nile 14a.8 for companies to addtess

these objections in their statements of opposition

See also Sun Microsystems Inc July 21 2005
Stock will be held until after the annual meeting and the proposal will be presented at the annual

meeting Please acknowledge this proposal promptly by email FlSMA 0MB MEMORANDuM M.0716

A-4



EXHIBIT

From Penizien Jonathan

Sent Monday November 12 2012 457 PM

To FlSMA 0MB MEMORANDUM M0716
Cc Janet McGinness JMcGinnessnyx.com

Subject NYXKenneth Steiner Shareholder Proposal

Dear Mr Chevedden

In response to the shareholder proposal you submitted on behalf of Mr Kenneth Steiner to NYSE

Euronext via email on November 12 201 attached please find copy of deficiency letter

which we have also sent to you today via FedEx overnight mail

Sincerely

Jonathan Penthen

DavIs Pok WarweU

450 Lexington Avenue

NewYorkNY 10017

2124504205 tel

212701 5205 ax

A-5



EXHIBIT

New York Paris

Menlo Park Madrid

Whlngton DC Tokyo

$10 Paulo Bulling

London Hong Kong

DavisPolk

Jonathan Panizien

Davis Polk Wardwell u.p 212460 4205 tel

450 Lexington Avenue 212 701 5205 fax

New York NY 10017 jonathanpentzlondavispolk.com

VIA EMAIL AND OVERNIGHT MAIL

November 12 2012

Re Stockholder Proposal

Mr John Chevedden

FISMA 0MB MEMORANDUM MO716

Dear Mr Chevedden

am writing on behalf of NYSE Euronext the Company which received an email from

you dated November 12 2012 submitting stockholder proposal from Mr Kenneth Steiner

relating to stockholders rights to act by written consent for inclusion in the 2013 proxy statement

of the Company Although Mr Steiners cover letter Is dated October 18 2012 the Company did

not receive his proposal until it received your email dated November 12 Mr Steiner states in his

letter that you are his designated proxy for purposes of this proposal

The federal securities laws require that in order to be eligible to submit proposal for

inclusion in the Companys proxy statement each stockholder proponent must among other

things have continuously held at least $2000 in market value or 1% of the Companys

securities entitled to vote on the proposal for at least one year by the date the proposal is

submitted The Companys stock records do not indicate that Mr Steiner is currently the

registered holder on the Companys books and records of any shares of the Companys common

stock and Mr Steiner has not provided proof of ownership Accordingly you must submit to us

written statement from the hirecordr holder of the shares usually broker or bank verifying that

at the time Mr Steiner submitted the proposal November 122012 he had continuously held at

least $2000 in market value or 1% of the Companys common stock for at least the one-year

period prior to and including November 12 2012

In order to meet the eligibility requirements for submitting stockholder proposal you

must provide the requested information to the Company with respect to proof of stock ownership

no later than 14 calendar days from the date you receive this letter Please address any

response to me at the address email or fax number as provided above copy of Rule 14a-8

which applies to stockholder proposals submitted for inclusion in proxy statements is enclosed

for your reference Also enclosed are copies of two recent Staff Legal Bulletins from the Division

of Corporation Finance of the Securities and Exchange Commission related to stockholder

NY 151431002/PROXY1 3fl4A MC Steiner de5oency efl4r wia Chevedden dccx

A-S



EXHIBIT

Mr John Chevedden November 12 2012

proposals indung information regarding brokers and banks that constitute record holders

under Rule 14a-8b2Q for purposes of verifying proof of ownership and common errors

stockhok$ers can avoid when submitting proof of mnership to companies

Sincerely

Jonathan Penizien

Enclosures

cc Kenneth Steiner

FISMA 0MB MEMORANDUM M.O716

Janet McGlnness

Executive Vice President and Corporate

Secretary

NYSE Euronext

INY 15143AOVPROXYI3IIIA 81K Slerner d%cncy Ietl8r via Chevedden dccx

A-7
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GPO
EXHIBIT

24C.14o4 17 CFR Ch 114112 EditIon

made to the extent necessary to effec

tuat the communication or solloita

tion The security holder shall return

the information provided pursuant to

paragraph aX2XI1 of this section and

shall not retain any copies thereof or

of any information derived from Such

information after the termination of

the solicitation

The security holder shall relm

buree the reasonable expenses incurred

by the registrant in performing the

acts requested pursuant to paragraph

of this section

Noon ro 240.l4A Rwonsbly prompt
methods of distribution to security holders

rosy be used instead of mailing If an alter

native distribution method is chosen the

coat of that method should be considered

where necessary rather than the costs of

mafling
Noon 2ro 4240.14A When providing the In

formation required bY 1340.l4a 7aXIXU If

the registrant his received affirmative writ

ten or Implied consent to delivery of single

copy of proxy materials to shared address

In accordance with 3240.2ls3eXl It shall

exclude nom the number of record holders

those to whom it does not have to deliver

separate proxy statement

67 FR 48282 Ot 23 1952 is amended at 52

FR 83684 Dec 1994 61 FR 4661 May 15

129565 PR 56750 Nov 22000 72 PR 4167 Jan
28.200172 PR 42238 Aug 1.2607

240.14-S Shareholder proposals

This section addresses when com
pany must Include shareholders pro
posal in its proxy statement and iden

tify the proposal in its form of proxy
when the company holds an annual or

special meeting of shareholders In

summary in order to have your share

holder proposal included on com
panys proxy card and included along

with any supporting statement in Its

proxy statement you must be eligible

and follow certain procedures Under

few specific circumstances the com
pany is permitted to exclude your pro
posal but only after submitting Its

reasons to the Commission We etruc

tured this section in question-and-an

swer format so that It Is easier to un
derstand The references to you are

to shareholder seeking to submit the

proposal

Ia QuesUon What is proposal
shareholder proposal is your rec
ommendation or requirement that the

company and/or iti board of directors

take action which you intend to

present at meeting of the companys
shareholders Your proposal should

state as clearly as possible the course

of action that you believe the company
should follow If your proposal is

placed on the companys proxy card
the company must also provide in the

form of proxy means for shareholders

to specify by boxes choice between

approval or disapproval or abstention

Unless otherwise indicated the word

proposal as used in this section re
fers both to your proposal and to your

corresponding statement in support of

your proposal if any
Question Who is eligible to sub

mit proposal and bow do dem
onstrate to the company that am eli

gible In order to be eligible to sub

mit proposal you must have continu

ously held at least $2000 in market

value or 1% of the companys securi

ties antitled to be voted on the pro
posal at the meeting for at least on
year by the date you submit the pro
posal You must continue to hold those

securities through the date of the

meeting
If you are the registered holder of

your securities which means that your
name appears In the companys records

as shareholder the company can

verify your eligibility on its own al

though you will still have to provide

the company with written statement

that you intend to continue to hold the

securities through the date of the

meeting of shareholders However If

like many shareholders you are not

registered holder the company likely

does not know that you are share

holder or bow many shares you own
In this case at the time you submit

your proposal you must prove your eli

gibility to the company in one of two

ways
The first way is to submit to the

company written statement from the

record holder of your securities usa
ally broker or bank verifying that

at the time you submitted your pro
posal you continuously held the secu
rities for at least one year You must
also include your own written state

ment that you intend to continue to

hold the securities through the date of

the meeting of shareholders or
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11 The second way to prove owner
ship applies only if you have filed

Schedule 131 240.13d-101 Schedule

130 1240.134102 Form 249.103 of

this chapter Form 1249.104 of this

chapter and/or Form 249.106 of this

chapter or amendments to those doc
uments or updated forms reflecting

your ownership of the shares as of or
before the date on which the one-year

eligibility period begins If you have

filed one of these documents with the

SEC you may demonstrate your eligi

biilty by submitting to the company
copy of the schedule and/or

form and any subsequent amendments

reporting change in your ownership

level
Your written statement that you

continuously held the required number

of shares for the one-year period as of

the date of the statement and

Your written statement that you
Intend to continua ownership of the

shares through the date of the com
panys annual or special meeting

Question How many proposal

may submit Each shareholder may
submit no more than one proposal to

company for particular shareholders

meeting
QuestIon How long can my pro

posal be The proposal including any

accompanying supporting statement

may not exceed 500 words

QuestIon What is the deadline

for submitting proposal 11 you
are submitting your proposal for the

companys annual meeting you can in

most cases find the deadline In last

years proxy statemant However If the

company did not hold an annual meet
tog last year or has changed the date

of its meeting for this year more than

30 days from last years meeting you
can usually find the deadline In one of

the companys quarterly reports on

Form 10-Q 4249.308a of this chapter
or in shareholder reports of investment

companies under 270.30d-1 of this

chapter of the Investment Company
Act of 1940 In order to avoid con
troversy shareholders should submit

their proposals by means Including

electronic means that permit them to

prove the date of delivery

Th deadline Is calculated in the

following manner if the proposal Ia sub
mitted for regularly scheduled an-

240.14a-8

nual meeting The proposal must be re
ceived at the companys principal exec
utive offices not less than 120 calendar

days before the date of the companys
proxy statement released to share
holders In connection with the previous

years annual meeting However if the

company did not hold an annual meet
ing the prevIous year or if the date of

this years annual meeting has been

changed by more than 30 days from the

date of the prevIous years meeting
then the deadline Is reasonable time

before the company begins to print and

send it proxy materials

If you are submitting your pro

posal for meeting of shareholders

other than regularly scheduled an
nual meeting the deadline Is reason
able time before the company begins to

print and send Its proxy materials

QuestIon What If fall to follow

one of the eligibility or procedural re

quirements explained in answers to

Questions through of this section

The company may exclude your pro
posal but only after It has notified you
of the problem and you have failed

adequately to correct it WIthin 14 cal
endar days of receiving your proposal
the company must notify you in writ

Ing of any procedural or eligibility de
ficiencies well as of the time frame

for your response Your response must
be postmarked or transmitted elec

tronically no later than 14 days from

the date you received the companys
notification company need not pro
vide you such notice of deficiency If

the deficiency cannot be remedied
such as If you fail to submit proposal

by the companys properly determined

deadline If the company Intends to ex
clude the proposal It will later have to

make submission under 1240.14a-8

and provide you with copy under

QuestIon 10 below 2d0.14a-8J
If you fail In your promise to hold

the required number of securities

through th date of the meeting of

shareholders then the company will be

permitted to exclude all of your pro
posals from Its proxy materials for any
meeting held in the following two cal

endar years
QuesLlon Who baa the burden of

persuading the Commission or it etaf

that my proposal can be excluded Ex
cept an otherwise noted the burden is
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on the company to demonstrate .bat It

is entitlad to exclude proposal

hI Question Must appear person
ally at the shareholders meeting to

present the proposal Either you or

your representative who Is qualified

under state law to present the proposal

on your behalf must attend the meet
ing to present the proposal Whether

you attend the meeting yourself or

send qualified representative to the

meeting In your place you should

make sure thai you or your represent

ative follow the proper state law pro
cedures for attending the meeting andl

or presenting your proposal

If the company holds its share

holder meeting In whole or In part via

electronic media sad the company per-

mite you or your representative to

present your proposal via such media

then you may appear through alec

tronlo media rather than traveling to

the meeting to appear In person

If you or your qualified represent

atlve fail to appear and present the

proposal without good cause the com
pany will be permitted to exclude all of

your proposals from its proxy mate
rials for any meetings held in the fol

lowing two calendar years

Question If have oomplied with

the procedural requirements on what

other bases may company rely to ex
clude my proposal Improper under

state law If the proposal Is not prop
er subject for action by shareholders

under the laws of the jurisdiction of

the companys organization

NoTe TO PAAAORAPII 111 DependIng on
the subject matter some proposals are not

considered proper under state law if they

would be binding on the company it approved

by shareholders In our experience most pro

posals that are cut as recommendations or

requests that the board of directors take

specified action are proper under state law

Accordingly we wili assume that proposal

drafted recommendation or suggestion

Is proper unless lbs company demonstrates

otherwise

ViolatIon of law If the proposal

would If implemented cause the com
pany to violate any stats federal or

foreign law to which It is subject

NaTe TO PARAOPll 1X2 We will not

apply this basi for exclusion to permit

clualon of proposal on grounds that It

would violate foreign law If compliance witb

17 CFR Cli 1141-42 EditIon

the foreign law would result In violition of

say state or federal law

Violation of proxy rules the pro
posal or supporting statement Is con
trary to any of the Commissions proxy

rules Inoludlug 24O.l4a-9 which pro
hibits materially false or misleading

statements in proxy soliciting mate
rials

Personal grievance special Interest

If the proposal relates to the redress of

personal claim or grievance against

the company or any other person or If

It Is designed to result In benefit to

you or to further personal interest

which Is not shared by the other share
holders at large

Relevance If the proposal relates

to operations which account for lass

than percent of the companys total

assets at the end of Its most recent fis

cal year and for less than percent of

its net earnings and gross sales for its

moat recent fiscal year and Is not oth
erwise significantly related to the com
panys business

Absence of power/authority If the

company would lack the power or au
thority to Implement the proposal

Management function If the pro
posal deals with matter relating to

the companys ordinary business oper

ations

Director elections If the proposal

Would disqualify nominee who Is

standing for election

iiWould remove director from of

fice before his or her term expired

iii Questions the competence busi

ness judgment or character of one or

more nominees or directors

iv Seeks to Include specific indi

vidual In the companys proxy mate
rials for election to the board of direc

tors or

Otherwise could affect the out

come of the upcoming election of dlreo

tore

ConflIcts with companys proposal

If the proposal directly conflicts with

one of the companys own proposals to

be submitted to shareholders at the

same meeting

Hors ro pmaaarn U9 companys

ubmiesion to the Commission under this

section should specify the points of conflict

with the companys proposal
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10 Subslantlally Implemented If the

company has already substantially Im
plemented the proposal

Nefla To PRAONAN 1lO company
may exclude shareholder proposal that

would provide an adviacry vote or seek LU
Lure advisory votsa to approve the corn

penaatlon of executives as disclosed pursuant

to Item 452 of Regulation 225.4O2 of

this chapter or any successor to Item 452

say-on-pay vote or that relates to the flu

quanay of say-on-pay votes provided that In

the most recent shareholder vote required by

1240.14a-2Mb of this chapter sIngle year

I.e one two or three years received ap
proval of majority of vote cut on the

matter and the company baa adopted pol
toy on Lb frequency of say-on-pay votes that

is consistent with the choice of the majority

of votes cut In the moat recent shareholder

vet required by 240.l4. 21b of this chap
ter

11 Duplication If the proposal sub

et.antIafly duplicates another proposal

previously submitted to the company
by another proponent that will be in
cluded In the companys proxy mate
rials for the same meeting

12 Resubmfsslons the proposal

deals with eubstantially the same sub

ject matter as another proposal or pro
posals that baa or have been previously

Included In the companys proxy mate
rials within the precedIng calendar

years company may exclude it from

Its proxy materials for any meeting

held withIn calendar years of the last

time it was included if the proposal re
calved

Less than 3% of the vote If pro
posed once within the preceding cal
endar years

Ii Less than 6% of the vote on Its

last ubmlsslon to shareholders If pro
posed twice previously within the pre
ceding calendar years or

lii Less than 10% of the vote on it
last submission to shareholders if pro
posed three times or more previously

within the precedIng calendar years
and

13 .9pecIJZc amount of dlvfdendv the

proposal relates to apeciflo amounts of

cash or stock dividends

QuestIon 70 What procedures must
the company follow If It intends to ex
clude my proposal the company
Intends to exclude proposal from its

proxy materials it must file its rea
sons with the Commission no later

240.14o-4

than 80 calendar days before it files Its

definitive proxy statement and form of

proxy with the Commission The com
pany must simultaneously provide you
with copy of its submission The
Commission staff may permit the com
pany to make Its submission later than

80 days before the company files its de
finitive proxy statement and form of

proxy If the company demonstrates

good cause for missing the deadline

The company must file sIx paper

copies of the followiar

The proposal

ii An explanation of why the com
pany believes that It may exclude the

proposal which should if possible
refer to the most recent applicable au
thority such as prior Division letters

issued under the rule and

Iii supporting opinion of counsel

when such reasons are based on mat
ters of state or foreign law

Question 11 May submit my own

statement to the Commission respond
ing to the companys arguments

Yes you may submit response but

It Is not required You should try to

submit any response to us with copy

to the company as soon as possible

after the company makes It submis

sion This way the Commission staff

will have time to consider fully your
submission before it issues Its re
eponse You should submit six paper

copies of your response

Question 12 If the company in
cludes my shareholder proposal In its

proxy materials what Information

about me must it Include along with

the proposal Itself

The companys proxy statement

must Include your name and address

as wail as the number of the companys

voting securities that you hold How
ever Instead of providing that Informa

tion the company may Instead include

statement that it will provide the in

formation to shareholders promptly

upon receiving an oral or written re

quest

The company is not responsible

for the contents of your proposal or

supporting statement

Question 13 What can do If the

company includes in Its proxy state

ment reasons why It believes share

holders should not vote in favor of my
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proposal and disagree with some of

Its statements

The company may elect to Inolude

in Its proxy statement reasons why It

believes shareholders should vote

against your proposal The company is

allowed to make arguments reflecting

its own point of view just as you may
express your own point of view In your

proposals supporting statement

However if you believe that the

companys opposition to your proposal

contains materially false or misleading

statements that may violate our anti-

fraud rule 240.lda0 you should

promptly send to the Commission staff

and the company letter explaining

the reasons for your view along with

copy of the companys statements op
posing your proposal To the extent

possible your letter should Include

specific factual information dem
onstrating the inaccuracy of the corn

penys claims Time permitting you

may wish to try to work out your dif

ferences with the company by yourself

before contacting the Commission

staff

We require the company to send

you copy of Its statements opposing

your proposal before It aends its proxy

materials so that you may bring to

our attention any materially false or

misleading statements under the fol

lowing timaframes

If our no-action response requires

that you make revisions to your pro

posal or supporting statement as con

dition to requiring the company to in

clude it in its proxy materials then

the company must provide you with

oopy of its opposition statements no

later than calendar days alter the

company receives copy of your re

vised proposal or

Ii In all other cases the company
must provide you with copy of its op.

position statements no later than 30

calendar days before its files definitive

copies of Its proxy statement and form

of proxy under 240I4a4

63 FR 96119 May 99 299 68 FR 50622.60699

$.pt 22 3996 as amer.ded at 72 FR 4265 Jan

29 SOUl 72 PR 70466 Dec 11 2007 73 FR 077

Jan 2006 75 FR 6045 Feb 2011 15 FR

88782 Sept 1696103

1240.14s-9 False or misleading state

ment
No solicitation subject to this

regulation shall be made by means of

any proxy statement form of proxy
notice of meeting or other communica

tion written or oral containing any

statement which at the time and in

the light of the circumstances under

which it is made is false or misleading

with respect to any material fact or

which omits to state any material fact

necessary in order to make the state

ments therein not false or misleading

or necessary to correct any etatement

in any earlier communication with re

spect to the solicitation of proxy for

the same meeting or subject matter

which baa become false or misleading

The fact that proxy statement

form of proxy or other soliciting mate

rial has been filed with or examined by

the Commission shall not be deemed

finding by the Commission that such

material is aaurate or complete or flat

false or misleading or that the Com
mission has passed upon the merits of

or approved any statement contained

therein or any matter to be acted upon

by security holders No representation

contrary to the foregoing shall be

made
No nominee nominating share

holder or nominating shareholder

group or any member thereof shall

cause to be Included in registrants

proxy materials either pursuant to the

Federal proxy rules an applicable state

or foreign law provision or rug
istrants governing documents as they

relate to inoluding shareholder nomi
nees for direotor In registrants proxy

materials include in notice on

Schedule 14N 1240.14n-l01 or include

In any other related communIcation

any statemsnt which at the time and

In the light of the circumstances under

which It Is made false or misleading

with respect to any material fact or

which omits to state any material fact

necessary in order to make the state

ments therein not false or misleading

or necessary to correct any statement

In any earlier communication with re

spect to solicitation for the same

meeting or subject matter which has

become false or misleading

Nors The following are some examples of

what depending upon particular facts and
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No BNo 14B SIB No 14C j.JJQJDand $L No 14E

The types of brokers and banks that constitute record holders

under Rule 14-8b2I for purposes of verifying whether
beneficial owner Is eligible to submit proposal under Rule 148

EligibIlity to submit proposal under Rule 14-S

To be eligible to submit shareholder proposal shareholder must have

continuously held at least $2000 in market value or 1% of the companys
securities entitled to be voted on the proposal at the shareholder meeting

for at least one year as of the date the shareholder submits the proposal

The shareholder must also continue to hold the required amount of

securities through the date of the meeting and must provide the company

with written statement of Intent to do so

The steps that shareholder must take to verify his or her eligibility to

submit proposal depend on how the shareholder owns the securities

There are two types of security holders in the U.S registered owners and

beneficial owners Registered owners have direct relationship with the

issuer because their ownership of shares Is listed on the records maintained

by the issuer or its transfer agent If shareholder is registered owner
the company can independently confirm that the shareholders holdings

satisfy Rule 14a-8bs eligibility requirement

The vast majority of Investors In shares Issued by U.S companies

however are beneficial owners which means that they hold their securities

in book-entry form through securities Intermediary such as broker or

bank Beneficial owners are sometimes referred to as street name
holders Rule 14a-8b2t provides that beneficial owner can provide

proof of ownership to support his or her eligibility to submit proposal by

submitting written statement from the record holder of securities

usually broker or bank verifying that at the time the proposal was

submitted the shareholder held the required amount of securities

continuously for at least one year

The role of the Depository Trust Company

Most large U.S brokers and banks deposit their customers securities with

and hold those securities through the Depository Trust Company 1TC
registered clearing agency acting as securities depository Such brokers

and banks are often referred to as participants in DTC The names of

these DTC participants however do not appear as the registered owners of

the securities deposited with DTC on the list of shareholders maintained by
the company or more typically by its transfer agent Rather DTCs

nominee Cede Co appears on the shareholder list as the sole registered

owner of securities deposited with DTC by the DTC participants company
can request from DTC securitles position listing as of specified date

which Identifies the DTC participants having position in the companys

securities and the number of securities held by each DTC participant on that

date

Brokers and banks that constitute record holders under Rule

14a-8b2Q for purposes of verifying whether beneficial

owner is eligible to submit proposal under Rule 14-S

http//www.sec.gov/interps/Legal/cfslb 14fhtm A-I 11/12/2012
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In The Ham Celestial Group Inc Oct 2008 we took the position that

an introducing broker could be considered recorcP holder for purposes of

Rule 14a-8b2l An introducing broker is broker that engages in sates

and other activities invoMng customer contact such as opening customer

accounts and accepting customer orders but Is not permitted to maintain

custody of customer funds and securltIes Instead an introducing broker

engages another broker known as dearing broker to hold custody of

dent funds and securities to dear and execute customer trades and to

handle other functions such as issuing confirmations of customer trades and

customer account statements Clearing brokers generally are DTC

participants introducing brokers generally are not As Introducing brokers

generally are not DTC participants and therefore typically do not appear on

DTCs securities position listing HaIn Celestial has required companies to

accept proof of ownership letters from brokers In cases where unlike the

positions of registered owners and brokers and banks that are DTC

participants the company is unable to verify the positions against its own

or its transfer agents records or against DICs securities position listing

In light of questions we have received following two recent court cases

relating to proof of ownership under Rule 14a-B1 and in light of the

Commissions discussion of registered and beneficial owners In the Proxy

Mechanics Concept Release we have reconsidered our views as to what

types of brokers and banks should be considered record holders under

Rule 14a-8b2l Because of the transparency of OTC participants

positions in companys securities we will take the view going forward

that for Rule 14a-8b2ipurposes only DTC participants should be

viewed as record holders of securities that are deposited at DTC As

result we will no longer follow Ham Celestial

We believe that taking this approach as to who constitutes record

holder for purposes of Rule 14a-8b2l will provide greater certainty to

beneficial owners and companies We also note that this approach is

consistent with Exchange Act Rule 12g5-1 and 1988 staff no-action letter

addressing that rule under which brokers and banks that are DTC

participants are considered to be the record holders of securities on deposit

with DTC when calculating the number of record holders for purposes of

Sections 129 and 15d of the Exchange Act

Companies have occasionally expressed the view that because DTCs

nominee Cede Co appears on the shareholder list as the sole registered

owner of securitIes deposited wtth DTC by the DTC participants only DTC or

Cede Co should be viewed as the record holder of the securities held

on deposit at DTC for purposes of Rule 14a-8b2i We have never

interpreted the rule to require shareholder to obtain proof of ownership

letter from OTC or Cede Co and nothing In this guidance should be

construed as changing that view

How can shareholder determine whether his or her broker or bank is

DTC partldpant

Shareholders and companies can confirm whether particular broker or

bank is DTC participant by checking DTCs participant list which is

currently available on the Internet at

fl//WWW c1/iown berShid rrcQ

httpifwww.sec.gov/interps/legal/cfslbl4f.htm
A-I 11/12/2012



Staff Legal Bulletin No 4F Shareholder Proposals Page of

EXHIBIT

What If shareholders broker or bank Is not on DTCs participant list

The shareholder will need to obtain proof of ownership from the DTC

participant through which the securities are held The shareholder

should be able to find out who this DTC participant Is by asking the

shareholders broker or bank

If the DTC participant knows the shareholders broker or banks

holdings but does not know the shareholders holdings shareholder

could satisfy Rule 14a-8b2iby obtaining and submitting two proof

of ownership statements verifying that at the time the proposal was

submitted the required amount of securities were continuously held for

at least one year one from the shareholders broker or bank

confirming the shareholders ownership and the other from the DTC

participant confirming the broker or banks ownership

How will the staff process no-action requests that argue lbr exduslon on

the basis that the shareholders proof of ownership Is not from DTC

participant

The staff wIll grant no-action relief to company on the basis that the

shareholders proof of ownership Is not from DTC participant only If

the companys notice of defect describes the required proof of

ownership in manner that is consistent with the guidance contained in

this bulletin Under Ruie 14a-8f1 the shareholder will have an

opportunity to obtain the requisite proof of ownership after receiving the

notice of defect

Common errors shareholders can avoid when submitting proof of

ownership to companies

In this section we describe two common errors shareholders make when

submitting proof of ownership for purposes of Rule 14a-8b2 and we

provide guidance on how to avoid these errors

First Rule 14a-8b requires shareholder to provide proof of ownership

that he or she has continuously held at least $2000 in market value or

1% of the companys securities entitled to be voted on the proposal at the

meeting for at least one year by the date you submit the

prooosal emphasis added.LQ We note that many proof of ownership

letters do not satisfy this requirement because they do not verify the

shareholders beneficial ownership for the entire one-year period preceding

and including the date the proposal is submitted In some cases the letter

speaks as of date before the date the proposal Is submitted thereby

leaving gap between the date of the verification and the date the proposal

Is submitted In other cases the letter speaks as of date after the date

the proposal was submitted but covers period of oniy one year thus

failing to verify the shareholders beneficial ownership over the required full

one-year period preceding the date of the proposals submission

Second many letters fail to confirm continuous ownership of the securities

This can occur when broker or bank submits letter that confirms the

shareholders beneficial ownership only as of specified date but omits any

http//www.sec.gov/interps/legal/cfslbl 4f.htm A-I l/12t201
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reference to continuous ownership for one-year period

We recognize that the requirements of Rule 14a-8b are highly prescriptive

and can cause inconvenience for shareholders when submitting proposals

Although our administration of Rule 14a-8b is constrained by the terms of

the rule we believe that shareholders can avoid the two errors highughted

above by arranging to have their broker or bank provide the required

verification of ownership as of the date they plan to submit the proposal

using the following format

As of date the proposal is submitted name of shareholder

held and has held continuously for at least one year number

of securities shares of company name of securitles

As discussed above shareholder may also need to provide separate

written statement from the DTC participant through which the shareholders

securities are held If the shareholders broker or bank Is not DTC

participant

The submission of revised proposals

On occasion shareholder will revise proposal after submitting It to

company This section addresses questions we have received regarding

revisions to proposal or supporting statement

shareholder submits timely proposal The shareholder then

submits revised proposal before the companys deadline for

receMng proposals Must the company accept the revisions

Yes In this situation we believe the revised proposal serves as

replacement of the Initial proposal By submitting revised proposal the

shareholder has effectively withdrawn the initial proposal Therefore the

shareholder is not in violation of the one-proposal limitation in Rule 14a-8

If the company Intends to submit no-action request it must do so

with respect to the revised proposal

We recognize that In Question and Answer E.2 of SLB No 14 we indicated

that if shareholder makes revisions to proposal before the company
submits its no-action request the company can choose whether to accept

the revisions However this guidance has led some companies to believe

that In cases where shareholders attempt to make changes to an initial

proposal the company Is free to ignore such revisions even if the revised

proposal is submitted before the companys deadline for receiving

shareholder proposals We are revising our guidance on this issue to make

clear that company may not Ignore revised proposal in this sltuation.U

shareholder submits timely proposal After the deadline for

receiving proposals the shareholder submits revised proposal
Must the company accept the revisions

No If shareholder submits revisions to proposal after the deadline for

receiving proposals under Rule 14a-8e the company is not required to

accept the revisions However if the company does not accept the

revisions It must treat the revised proposal as second proposal and

http//wwwsec.gov/interps/legal/cfslbl 4fhtm
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submit notice stating Its intention to exclude the revised proposal as

required by Rule 14a-8J The companys notice may cite Rule 14a-8e as

the reason for excluding the revised proposal If the company does not

accept the revisions and intends to exclude the Initial proposal It would

also need to submit its reasons for excluding the Initial proposal

if shareholder submits revised proposal as of which date

must the shareholder prove his or her share ownership

shareholder must prove ownership as of the date the original proposal Is

submitted When the Commission has discussed revisions to proposals It

has not suggested that revision triggers requirement to provide proof of

ownership second time As outlined In Rule 14a-8b proving ownership

Includes providing written statement that the shareholder Intends to

continue to hold the securities through the date of the shareholder meeting
Rule 14a-8f2 provides that If the shareholder falis In his or her

promise to hold the required number of securities through the date of the

meeting of shareholders then the company will be permitted to exdude all

of the same shareholders proposals from its proxy materials for any

meeting held In the following two calendar years With these provisions In

mind we do not interpret Rule 14a-8 as requIring additIonal proof of

ownership when shareholder submits revised proposalA

Procedures for withdrawing no-action requests for proposals
submitted by multiple proponents

We have previously addressed the requirements for withdrawing Rule

14a-8 no-action request in SIB Nos 14 and 14C SIB No 14 notes that

company should lndude with withdrawal letter documentation

demonstrating that shareholder has withdrawn the proposal In cases

where proposal submitted by multiple shareholders is withdrawn SIB No
14C states that if each shareholder has designated lead Individual to act

on Its behalf and the company is able to demonstrate that the Individual Is

authorized to act on behalf of all of the proponents the company need only

provide letter from that lead Individual Indicating that the lead Individual

Is withdrawing the proposal on behalf of all of the proponents

Because there Is no relief granted by the staff in cases where no-action

request Is withdrawn following the withdrawal of the related proposal we

recognIze that the threshold for wIthdrawIng no-action request need not

be overly burdensome Going forward we will process withdrawal request

If the company provides letter from the lead filer that includes

representation that the lead filer Is authorized to withdraw the proposal on

behalf of each proponent identified in the companys no-action request.1

Use of email to transmit our Rule 14a-8 no-action responses to

companies and proponents

To date the Division has transmitted copies of our Rule 14a-8 no-action

responses including copies of the correspondence we have received In

connection with such requests by U.S mail to companies and proponents

We also post our response and the related correspondence to the

Commissions website shortly after Issuance of our response

In order to accelerate delivery of staff responses to companies and

bttp//www.sec.govIinteps/Legai/cflbl4f.htm
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proponents and to reduce our copying and postage costs going forward

we Intend to transmit our Rule 14a-8 no-action responses by email to

companies and proponents We therefore encourage both companies and

proponents to Include email contact information in any correspondence to

each other and to us We will use U.S mall to transmit our no-action

response to any company or proponent for which we do not have email

contact Information

Given the availability of our responses and the related correspondence on

the Commissions website and the requirement under Rule 14a-8 for

companies and proponents to copy each other on correspondence

submitted to the Commission we believe it is unnecessary to transmit

copies of the related correspondence along with our no-action response

Therefore we Intend to transmit only our staff response and not the

correspondence we receive from the parties We will continue to post to the

Commissions webslte copies of this correspondence at the same time that

we post our staff no-action response

See Rule 14a-8b

For an explanation of the types of share ownership In the U.S see

Concept Release on U.S Proxy System Release No 34-62495 July 14

2010 FR 42982 Proxy Mechanics Concept Release at Section ILA
The term beneficial owner does not have uniform meaning under the

federal securities laws It has different meaning In this bulletin as

compared to beneficial owner and beneficial ownership In Sections 13

and 160 the Exchange Act Our use of the term in this bulletin is not

Intended to suggest that registered owners are not beneficial owners for

purposes of those Exchange Act provisions See Proposed Amendments to

Rule 14a-8 under the Securities Exchange Act of 1934 Relating to Proposais

by Security Holders Release No 34-12598 July 1976 41 FR 29982
at n.2 The term beneficial owner when used in the context of the proxy

rules and In light of the purposes of those rules may be interpreted to

have broader meaning than it would for certain other purposes under

the federal securities laws such as reporting pursuant to the Williams

Act.

If shareholder has filed Schedule 13D Schedule 13G Form Form

or Form reflecting ownership of the required amount of shares the

shareholder may instead prove ownership by submitting copy of such

filings and providing the addItional Information that is described in Rule

14a-8b2li

DTC holds the deposited securIties in fungible bulk meaning that there

are no specifically Identifiable shares directly owned by the DTC

participants Rather each DTC participant holds pro rata interest or

position In the aggregate number of shares of particular issuer held at

DTC Correspondingly each customer of DTC participant such as an

IndivIdual investor owns pro rata interest in the shares in which the OTC

participant has pro rate interest See Proxy Mechanics Concept Release

at Section ILB.2.a

See Exchange Act Rule l7Ad-8

http//www.sec.govfinterps/iegal/cfslb 4f.htm
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See Net Caplt Rule Release No 34-31511 Nov 24 1992 57 FR

56973 Net Capital Rule Release at Section ILC

See KBR Inc Chevedden Civil Action No H-11-0196 2011 U.S Dlst

LEXIS 36431 2011 WL 1463611 S.D Tex Apr 2011 Apache Corp

Chevedden 696 Supp 2d 723 S.D Tex 2010 In both cases the court

concluded that securities Intermediary was not record holder for

purposes of Rule 14a-8b because it did not appear on list of the

companys non-objecting beneficial owners or on any DTC securities

position listing nor was the Intermediary DTC participant

Techne Cop Sept 20 1988

In addition If the shareholders broker is an Introducing broker the

shareholders account statements should include the clearing brokers

identity and telephone number See Net Capital Rule Release at Section

ILC.lli The clearing broker will generally be DTC participant

For purposes of Rule 14a-8b the submission date of proposal will

generally precede the companys receipt date of the proposal absent the

use of electronic or other means of same-day delivery

This format is acceptable for purposes of Rule 14a-8b but it IS not

mandatory or exclusIve

As such it Is not appropriate for company to send notice of defect for

multiple proposals under Rule 14a-8c upon receiving revised proposal

ThIs position will apply to all proposals submitted after an initial proposal

but before the companys deadline for receiving proposals regardless of

whether they are explicitly labeled as revIs4ons to an initial proposal

unless the shareholder affirmatively Indicates an intent to submit second
additional proposal for InclusIon in the companys proxy materials In that

case the company must send the shareholder notice of defect pursuant

to Rule 14a-8f1 it It Intends to exclude either proposal from Its proxy

materials in reliance on Rule 14a-8c In light of this guidance with

respect to proposals or revisions received before companys deadline for

submission we will no longer follow Layne Christensen Mar 21 2011
and other prior staff no-action letters In which we took the view that

proposal would vIolate the Rule 14a-8c one-proposal limItation If such

proposal is submitted to company after the company has either submitted

Rule 14a-8 no-action request to exclude an earlier proposal submitted by
the same proponent or notified the proponent that the earlier proposal was

excludable under the rule

See e.g Adoption of Amendments Relating to Proposals by Security

Holders Release No 34-12999 Nov 22 1976 41 FR 52994

Because the relevant date for proving ownership under Rule 14a-8b is

the date the proposal Is submitted proponent who does not adequately

prove ownership in connection with proposal is not permitted to submit

another proposal for the same meeting on later date

Nothing in this staff position has any ed on the status of any

hUp//www.scc.gov/intcrpsI1egal/cfIb 14f.hlm A20
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shareholder proposal that is not withdrawn by the proponent or Its

authorized representative

http//www.secgov/Interps/Iega/cfsIb14f.htm
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2l for purposes of verifying whether beneficial owner Is

eligible to submit proposal under Rule 14a-8

SufficIency of proof of ownership letters provided by
affiliates of DTC participants for purposes of Rule 14a-8b2

To be elIgible to submit proposal under Rule 14a-8 shareholder must

among other things provide documentation evidencing that the

shareholder has continuously held at least $2000 In market value or 1%
of the companys securities entitled to be voted on the proposal at the

shareholder meeting for at least one year as of the date the shareholder

submits the proposal If the shareholder Is beneficial owner of the

securities which means that the securitIes are held In book-entry form

through securities Intermediary Rule 14a-8b2l provides that this

documentation can be in the form of written statement from the record

holder of your securities usually broker or bank...

In SLB No 14F the DIvision described Its view that only securities

Intermediaries that are participants In the Depository Trust Company

DTC should be viewed as record holders of securities that are

deposited at DTC for purposes of Rule 14a-8b2I Therefore

beneficial owner must obtain proof of ownership letter from the DTC

participant through which Its securities are held at DTC in order to satisfy

the proof of ownership requirements in Rule 14a-8

During the most recent proxy season some companies questioned the

sufficiency of proof of ownership letters from entities that were not

themselves DTC participants but were affiliates of DTC partlclpants/ By
virtue of the affiliate relationship we believe that securities Intermediary

holding shares through Its affiliated DTC participant should be in position

to verify its customers ownership of securities Accordingly we are of the

view that for purposes of Rule 14a-8b2l proof of ownership letter

from an affiliate of DTC participant satisfies the requIrement to provide

proof of ownership letter from DTC participant

Adequacy of proof of ownership letters from securities

Intermediaries that are not brokers or banks

We understand that there are circumstances in which securities

intermediaries that are not brokers or banks maintain securities accounts in

the ordinary course of their business shareholder who holds securities

through securities Intermediary that is not broker or bank can satisfy

Rule 14a-8s documentation requirement by submitting proof of

ownership letter from that securities intermedlary If the securities

intermediary Is not DTC participant or an affiliate of DTC participant

then the shareholder will also need to obtain proof of ownership letter

from the DTC participant or an affiliate of DTC participant that can verify

the holdings of the securities intermediary

Manner In which companies should notify proponents of failure

to provide proof of ownership for the one-year period required

under Rule 14a-8bt

As discussed in Section of SLB No 14F common error in proof of

http//www.sec.gov/interps/lcgailcfslbl 4g.htm
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ownership letters is that they do not verify proponents beneficial

ownership for the entire one-year period preceding and including the date

the proposal was submitted as required by Rule 14a-8b1 In some

cases the letter speaks as of date belbre the date the proposal was

submitted thereby leaving gap between the date of verification and the

date the proposal was submitted In other cases the letter speaks as of

date after the date the proposal was submitted but covers period of only

one year thus failing to verify the proponents beneficial ownership over

the required full one-year period preceding the date of the proposals

submission

Under Rule 14a-8f if proponent falls to follow one of the eligibility or

procedural requirements of the rule company may exclude the proposal

only if it notifies the proponent of the defect and the proponent falls to

correct it In SIB No 14 and SLB No 148 we explained that companies
should provide adequate detail about what proponent must do to remedy
au eligibility or procedural defects

We are concerned that companies notices of defect are not adequately

describing the defects or explaining what proponent must do to remedy
defects in proof of ownership letters For example some companies notices

of defect make no mentIon of the gap in the period of ownership covered by
the proponents proof of ownership letter or other specific deficiencies that

the company has identified We do not believe that such notices of defect

serve the purpose of Rule 14a-8f

Accordingly going forward we will not concur in the exclusion of proposal

under Rules 14a-8b and 14a-8f on the basis that proponents proof of

ownership does not cover the one-year period preceding and including the

date the proposal is submitted unless the company provides notice of

defect that identifies the specific date on which the proposal was submitted

and explains that the proponent must obtain new proof of ownership

letter verifying continuous ownership of the requisite amount of securities

for the one-year period preceding and including such date to cure the

defect We view the proposals date of submission as the date the proposal

is postmarked or transmitted electronically Identifying In the notice of

defect the specific date on which the proposai was submitted will help

proponent better understand how to remedy the defects described above

and will be particularly helpful in those instances in which it may be difficult

for proponent to determine the date of submission such as when the

proposal is not postmarked on the same day it is placed in the mail In

addition companies should include copies of the postmark or evidence of

electronic transmission with their no-action requests

Use of wabsite addresses in proposals and supporting
statements

Recently number of proponents have included in their proposals or in

their supporting statements the addresses to websites that provide more

Information about their proposals In some cases companies have sought

to exclude either the website address or the entire proposal due to the

reference to the website address

in SIB No 14 we explained that reference to website address in

proposal does not raise the concerns addressed by the 500-word limftation

hnp//www.sec.gov/interps/1ega1/cfIbl4ginm
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In Rule 14a8d We continue to be of this view and accordingly we will

continue to count website address as one word for purposes of Rule 14a-8

To the extent that the company seeks the exclusion of website

reference in proposal but not the proposal Itself we will continue to

follow the guidance stated in SIB No 14 which provides that references to

website addresses in proposals or supporting statements could be subject

to exclusion under Rule 14a-8l3 if the Information contained on the

website is materially false or misleading irrelevant to the subject matter of

the proposal or otherwise In contravention of the proxy rules Including Rule

14a-9

In tight of the growing interest in including references to webslte addresses

in proposals and supporting statements we are providing additional

guidance on the appropriate use of website addresses in proposals and

supporting statements

References to webslte addresses In proposal or

supporting statement and Rule 14a-8Q3

References to websites In proposal or supporting statement may raise

concerns under Rule 14a-8i3 In SIB No 14B we stated that the

exclusion of proposal under Rule 14a-8i3 as vague and Indefinite may
be appropriate if neither the shareholders voting on the proposal nor the

company In Implementing the proposal If adopted would be able to

determine with any reasonable certainty exactly what actions or measures

the proposal requires In evaluating whether proposal may be excluded

on thIs basis we consider only the information contained In the proposal

and supporting statement and determine whether based on that

information shareholders and the company can determine what actions the

proposal seeks

If proposal or supporting statement refers to website that provides

information necessary for shareholders and the company to understand

with reasonable certainty exactly what actions or measures the proposal

requires and such Information is not also contained in the proposal or in

the supporting statement then we believe the proposal would raise

concerns under Rule 14a-9 and would be subject to exclusion under Rule

14a-8i3 as vague and indefinite By contrast if shareholders and the

company can understand with reasonable certainty exactly what actions or

measures the proposal requires without reviewing the information provided

on the website then we believe that the proposal would not be subject to

exclusion under Rule 14a-8l3 on the basis of the reference to the

website address In this case the information on the website only

supplements the information contained in the proposal and in the

supporting statement

ProvidIng the company with the materials that will be

published on the referenced webslte

We recognize that If proposal references website that Is not operational

at the time the proposal Is submitted it will be impossible for company or

the staff to evaluate whether the website reference may be excluded In

our view reference to non-operational website In proposal or

supporting statement could be exduded under Rule 14a-8i3 as

irrelevant to the subject matter of proposal We understand however

httpi/www.sec.gov/interps/Iegal/cfslb 4g.htm
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that proponent may wish to Indude reference to website containing

information related to the proposal but wait to activate the website until it

becomes clear that the proposal will be Included in the companys proxy

materials Therefore we will not concur that reference to website may
be excluded as irrelevant under Rule 14a-8l3 on the basis that It is not

yet operational If the proponent at the time the proposal is submitted

provides the company with the materials that are intended for publication

on the website and representation that the website will become

operational at or prior to the time the company files its definitive proxy

materIals

Potantial Issues that may arise If the content of

referenced website changes after the proposal is submitted

To the extent the information on website changes after submission of

proposal and the company believes the revised information renders the

website reference excludable under Rule 14a-8 company seeking our

concurrence that the website reference may be excluded must submit

letter presenting its reasons for doing so While Rule 14a-8J requires

company to submit its reasons for exclusion with the Commission no later

than 80 calendar days before it files Its definitive proxy materials we may
concur that the changes to the referenced website constItute good cause

for the company to file its reasons for exdudlng the website reference after

the 80-day deadline and grant the companys request that the 80-day

requirement be waived

nr .4 .$tflSs %.t
----

An entity Is an afflh1ate of DTC participant if such entity directly or

Indirectly through one or more intermediaries controls or is controlled by
or Is under common control with the DTC participant

Rule 14a-8b2l itself acknowledges that the record holder Is usually
but not always broker or banks

Rule 14a-9 prohibits statements in proxy materials which at the time and

in the light of the circumstances under which they are made are false or

misleading with respect to any material fact or which omit to state any
material fact necessary in order to make the statements not false or

misleadlng

website that provides more information about shareholder proposal

may constitute proxy solIcitation under the proxy rules Accordingly we
remind shareholders who elect to Include webslte addresses in their

proposals to comply with all applicable rules regarding proxy solicitations

http//www.sec.gov/Interps/Iegal/dslbl4g.htm
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From Janet McGinness

Sent Tuesday November 13 2012 108 PM

To Hall Joseph Pentzien Jonathan Sudhir Bhattacharyya

Subject FW Rule 14a-8 Proposal NYX tdt

From olmsted FlSMA 0MB MEMORANDUM M07.16
Sent Tuesday November 13 2012 103 PM

To Janet McGinness

Cc Ross Oliver

Subject Rule 14a-8 Proposal NYX tdt

Dear Ms McGinness

Attached is rule 14a-8 proposal stock ownership letter Please acknowledge

receipt and let me know on Wednesday whether there is any question

Sincerely

John Chevedden

cc Kenneth Steiner

Please consider the environment before printing this email

Visit our website at http//www.nyse.com

Note The information contained in this message and any attachment to it is

privileged confidential and protected from disclosure If the reader of this message

is not the intended recipient or an employee or agent responsible for delivering this

message to the intended recipient you are hereby notified that any dissemination

distribution or copying of this communication is strictly prohibited If you have

received this communication in error please noti1y the sender immediately by

replying to the message and please delete it from your system Thank you NYSE

Euronext

A-29
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NovamberlS2012

Kenneth Steiner

FlS 0MB MEMORANDUM M0716

Re TD Ameritrade euntiaf iemorandum M-07-1

Dear Kenneth $telner

Thank you for allowing me to assist you today Pursuant to your request this letter Is to confirm that you

have ontlnuously hoki no less than 4000 shares of BMV Bristol-Myers qiAbb 1700 shares of NYX

NYSE Euronext 2100 shares of MHP McGraw-Hill Companies Inc 2140 shares of VZ -Verizon

Communications and 1500 shares of A.%P -American Express Co since at least October 2011

If you have any further questions please contct 800-689-3900 to speak with TD Ameritrade Cirent

Services representative ore-maif us at ntaervtcas@tdameritradacont We are available 24 hours

day seven days week

Sincerely

KayiaDerr

Resource Specialist

TO Amaritrade

rhle Womwioa lumlehed upM daganamt nne5oasn6os wd Th Amedhadesh5neth ble for any damages adshig

outotanyhraccwacy hi the hrftwinatlon Seuse this biformatlon may diferScm your TDAmerftrade mosatement you

sloidd mly only on the TDAme5mde monthly statement as the ciSdal record of yowmo Amorirade account

ID Ame4tmd does not pfovlde bivesimeid logeLorsx .d4ce Please oonsuh your kweetment legal or tax advisor regarding rex

ccnasqencaaoryowiransacuons

TDAS3SOL 0W12

10825 Farnarn Drive Omaha NE 68164 800-689-3900 www.tdameiftrade.com


