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Re The Wendys Company

Incoming letter dated January 152013

Dear Ms Klein

Act 1q84

Section_______________
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Public
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This is in response to your letter dated January 15 2013 concerning the

shareholder proposal submitted to Wendys by Kenneth Steiner We also have received

letters on the proponents behalf dated January 182013 and January 222013 Copies of

all of the correspondence on which this response is based will be made available on our

website at htip//www.sec.gov/divisions/comfmlcf-noactionli4a-8.shtml For your

reference brief discussion of the Divisions informal procedures regarding shareholder

proposals is also available at the same website address

Enclosure

cc John Chevedden

FSMA 0MB Memorandum MO716

Sincerely

Ted Yu
Senior Special Counsel
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This is in response to your letter dated January 152013 concerning the

shareholder proposal submitted to Wendys by Kenneth Steiner We also have received

letters on the proponents behalf dated January 18 2013 and January 222013 Copies of

all of the correspondence on which this response is based will be made available on our
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Sincerely

Ted Yu

SeniorSpecial Counsel
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February 262013

Response of the Office of Chief Counsel

Division of Corporation Finance

Re The Wendys Company

Incoming letter dated January 15 2013

The proposal asks the board to adopt policy that in the event of change in

control there shall be no acceleration of vesting of any equity award granted to any

senior executive provided however that the boards compensation committee may

provide that any unvested award will vest on partial pro rata basis with such

qualifications for an award as the Committee may determine

We are unable to concur in your view that Wendys may exclude the proposal

under rule 14a-8i3 We are unable to conclude that the proposal is so inherently

vague or indefmite that neither the shareholders voting on the proposal nor the company
in implementing the proposal would be able to determine with any reasonable certainty

exactly what actions or measures the proposal requires In addition we are unable to

conclude that you have demonstrated objectively that the proposal or the portions of the

supporting statement you reference are materially false or misleading Accordingly we

do not believe that Wendys may omit the proposal from its proxy materials in reliance

on rule 14a-8i3

We are unable to concur in your view that Wendys may exclude the proposal

under rule 14a-8il0 Based on the information you have presented it appears that

Wendys policies practices and procedures do not compare favorably with the

guidelines of the proposal and that Wendys has not therefore substantially implemented

the proposal Accordingly we do not believe that Wendys may omit the proposal from

its proxy materials in reliance on rule 14a-8i10

Sincerely

Angie Kim

Attorney-Adviser



DIVISION OF CORPORATION FINANCE

INFORMAL PROCEDURES REGARDING SHA IEIOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to

matters arising under Rule 14a-8 Vi CFR 240 l4a8J as with other matters under the proxy

rules is to aid those who must comply with the rule by offering informal advice and suggestions

andto determine initially whether or not it may be appropriate in particular matter to

reconimend enforcement action to the Commission In connection with shareholddr proposal

under R.ule 14a-8 the Divisions.staffconsider.s the information furnishedto itby the Company

in support of its intentiontq exclude the proposals from the Companys proxy materials as well

as any information furnished by the proponent or the proponents rØpresentativØ

Although Rule 14a-8k does not require any communications from thareholders to the

Commissions stafl the staff will aiwaysconsider information concerning alleged violations of

the statutes administeted by theCômwnission including argument as to whether or not activities

proposed to be taken otdd be violative of the statute or nile involvçd. The receipt by the staff

of such information however should not be construed as chàngng the staffs informal

procedures and proxy review into fonnal or adversary procedure

It is important to note that the staffs and Commissions no-action responses to
Rile 14a-8j submissions reflect only informal views The determinations reached in these no-

action letters do not and cannot adjudicate the merits of atompanys position with respect to the

proposal Only court such aà.a U.S District Court can decide whethera company is obligated

to include shareliolder.proposals in its proxy materials Accôrdinglyadiscretionary

determination not to recommend or take Commission enforcement action does not-preclude

proponent or any shareholder of company front pursuing any rights he or shc may have against

the company incourt should the management omit the proposal fromthe companys proxy

material



JOHN CHEVWDEN

FISMA 0MB Memorandum MQ716
FISMA 0MB Memorandum M-07-16

January 222013

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

100 Street NE

Washington DC 20549

Rule 14a-8 Proposal

The Wendys Company WEN
Lunit Accelerated Executive Pay
Kenneth Steiner

Ladies and Gentlemen

This is in regard to the January 15 2013 company request concerning this rule 14a-8 proposal

Although the text in this proposal is similar to the text of the rule 14a-8 proposals in Waigreen

Co October 2012 Amalgamated Bank and Honeywell international inc January 10

2013 the company does not disagree with Walgreen or HoneywelL Waigreen has double

trigger

This is to request that the Securities and Exchange Commission allow this resolution to stand and

be voted upon in the 2013 proxy

cc Kenneth Steiner

Kathleen McLaughlin Katbleen.McLaughlinwendys.com
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FSMA 0MB Memorandum M0716 FSMA 0MB Memorandum MO716

January 182013

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

100 StreetNE

Washington DC 20549

Rule 14a-8 Proposal

The Wendys Company WEN
Limit Accelerated Executive Pay

Kenneth Steiner

Ladies and Gentlemen

This is in regard to the January 15 2013 company request concerning this rule 14a-8 proposal

Page to the end of page 10 of the company letter does not address the proposal text in the

context of its introductory sentence This proposal should also be evaluated in the context of our

Companys overall corporate governance as reported in 2012 The company does not opine on

how shareholders might overlook this introductory sentence The company does not discuss its

argument on the text that follows this introduction in relation to Pfizer Inc Jan 2013 The

proposal did not say that Mr Brolick received 830000 options

This is to request that the Securities and Exchange Commissionallow this resolution to stand and

be voted upon in the 2013 proxy

cc Kenneth Steiner

Kathleen McLaughlin KaTh1een.McLaug1i1inwendys.com



Rule 14a-8 Proposal December 2012

Proposal Limit Accelerated Executive Pay

Resolved The shareholders ask the board of directors to adopt policy that in the event of

change in control as defined under any applicable employment agreement equity incentive plan

or other plan there shall be no acceleration of vesting of any equity award granted to any senior

executive provided however that our boards Compensation Committee may provide in an

applicable grant or purchase agreement that any unvested award will vest on partial pro rata

basis up to the time of the senior executives termination with such qualifications for an award

as the Committee may determine

For purposes of this Policy equity award means an award granted under an equity incentive

plan as defined in Item 402 of the SECs Regulation S-K which addresses executive

compensation This resolution shall be implemented so as not affect any contractual rights in

existence on the date this proposal is adopted

The vesting of equity pay over period of time is intended to promote long-term iniprovements

in performance The link between executive pay and long-term performance can be severed if

such pay is made on an accelerated schedule

This proposal should also be evaluated in the context of our Companys overall corporate

governance as reported in 2012

GMI/ The Corporate Library an independent investment research firm had continuously rated

our company since 2006 with High Governance Risk Also High Concern for our

directors qualifications and High Concern regarding our Executive Pay $16 million for

Roland Smith

Five of our directors had 16 to 18 years long-tenure and these directors controlled 60% of our

audit and executive pay committees plus 50% of our nomination committee Director

independence erodes after 10-years OMI said long-tenure hinders directors ability to provide

effective oversight Six directors were age 70 to 85 and these directors controlled 80% of our

audit and executive pay committees plus 50% of our nomination committee This was

succession planning concern It may not come as surprise that our nomination committee

chairmanship was controlled by David Schwab who was age 80 and bad 18 years long-tenure

more independent perspective would be priceless asset for our directors

Our CEO received mega-grant of 830000 options that simply vested after timó Equity pay
should have job performance triggers to align with shareholder interests Market-priced stock

options can pay aff for executives due to rising market alone regardless of an executives

performance Plus our highest paid executives could get performance stock units based on short

three-year periods that paid off in part for sub-median TSR and EI3I1DA performance

Raymond Troubh was involved with the WHX Corporation bankruptcy and was on our audit and

nomination committees Edward Garden was involved with the Chemtura Corporation

bankruptcy and was not on any board committee

Please vote to protect shareholder value

Limit Accelerated Executive Pay Proposal
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January 152013

VIA E-MAiL s/zarehoidEryroposuisªsec.gov AND OVERNIGHT DELIVERY
U.S Securities and Exchange Commission

Division of Corporation Finance

Office of Chief Counsel

100 Street I.E

Washington D.C 20549

Re The Wendys Company Exclusion under Rule 14a-8

of Shareholder Proposal Submitted by Kenneth Steiner

Ladies and Gentlemen

Pursuant to Rule 14a-8 promulgated under the Securities Exchange Act of 193455

amended The Wendys Company Delaware corporation the Company requests

confirmation that the staff of the Division of Corporation Finance the Staff will not

recommend enforcement action if the Company excludes from its proxy materials for its 2013

annual meeting of stockholders the 2013 Annual Meeting the shareholder proposal described

below for the reasons set forth in this letter

GENERAL

On December 2012 the Company receiVed proposal and supporting statement dated

October 18 2012 the Proposal from Mr Kenneth Steiner who has appointed Mr John

Chevedden to act on his behalf the Proponent for inclusion in the Companys proxy

materials for the 2013 Annual Meeting The Proposal together with related correspondence

between the Company and the Proponent is attached hereto as Exhibit

The Company intends to file its definitive proxy materials for the 2013 Annual Meeting

the 2013 Proxy Materials with the Securities and Exchange Commission the Commission
on or about April 2013 Pursuant to Rule 14a-8j this letter is being stibmitted to the

Commission no later than 80 calendar days beforethe Company files the 2013 Proxy Materials

with the Commission In accordance with Staff Legal Bzdktin No 14D Nov 2008 this letter

is being submitted to the Commission via e-mail at shareholderproposaissecgov

Pursuant to Rule 14a-8j enclosed for filing with the commission are

Six copies of this letter which includes an explanation of why the Company
believes that it may exclude the Proposal from the 2013 Proxy Materials and

Six copies of the Proposal included in Exhibit attached hereto

The Wendys Company Dave ihoms Blvd Dubn Obo 43017 6147643lOO WWWabOUtWendy$A0m
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in accordance with Rule 4a8j the Company is simultaneously sending cops of this

letter and its attachments to the Proponent as notice of its intention to exclude thc Proposal from

the 2013 Proxy Materials he Company would like to remind the Proponent that if the

Proponent elects to submit additional correspondence to the Commission or the Smft with

respect to the Proposal copy ol such correspondence should concurrently be ilirnished to the

undersigned on behalf of the Company ptirsuant
to Rule 14a-8k

TIlE PROPOSAL

The resolution contained in the Proposal reads as follows

Revolved The shareholders ask the board of directors to adopt policy that in

the event u/a change in control as defined under any applicable employment

agreement equity incentive plan or other plan there shall he /20 acceleration of

vesting v/any equffv award granted to an senior executive provided however

that our hoard Compensation .ominittec may provide in an applicable grant or

purchase agree/nent that any unvested award will ve.c1 on partial pio rata hasty

up to the time of the senior executive termination with such qualifications/ar

an award as the Committee may determine

Forpurposes ofthis Policy equity award means an award granted under an

equity incentive plan as defIned in item 402 oJthe SEC .s Regulation SK which

addresses executive compensation 7/us resolution shall be implemented so as

not affect any contractual rig/ztv in existence on the c/cite t/its proposal Ls

adopted

The supporting statement that follows the resolution which is included in full in

Exhibit attached hereto includes number of assertions regarding the Company and its

officers and directors including the following

GM1/The Corporate Librar an independent investment research firm had

continuously rated our company since 2006 with High Governance

Risk Also High Concern for our director qualj/ications and High
concern regarding our vecutive Pay S16 million/or Roland Smith

Five of our directors had 16 to 18 years long-tenure and these directors

controlled 60% a/our audit and executive pay committees plus 50% of our

nomination committee Director independence erodes after 10-years GM1
said longtenure hinders director ability to provide effective oversight

Sty directors were age 70 to 85 and these directors controlled 80% of our

audit and executive pay comnuttees plus 50% ofow nomination committee

T/zts was succession planning concern
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may not come as surprise 1/71 our nomjnation conmu/lec cfrklirPflclflS/Zif

WO.V LOflh1VthCl hr David Schwab who was age and had years lOF7

tenure more independent pcrSJCcJVC would be priceless asset br our

threcior.v

Our CEO received mega-grant of30 000 optiorLc that .sinply vested after

time Equity pay should have/oh pefornonce rigers to a1i.n with

sharenolder interesLv Market priced stock options can pay f/for exeezilives

due to rising market alone regardless ofazi executive pejorcnance PIUS

our highe.i jaid executives could get pe/ornzance stock units based on S/U
threeyear periods that paid off in part/br submedian TSR and EBITDA

pcziormance

Ravmond Trouh/z was involved with the WIIX Corporation bankruptcy and

IVUS on our audit and nominalin /sic/ comminees kdward Garden was

involved with the .hemiura Corporation bankruptcy and 405 hOt on any

board committee

111 BASIS FOR EXCLUSION

The Proposal may be excluded under Rule 14a-8i3 because it is impermissibly

vague and indefinite and therefore materially false and misleading in violation of

Rule 14a-9

Under Rule 14a-8i3 shareholder proposal may he excluded ifthc proposal or

supporting statement is contrary to any of the Commissions proxy rules including Rule 14a-9

which prohibits materially false or misleading statements in proxy solicitation materials In

Staff Legal Bulletin Vo 14B Sep 15 2004 SLB No 4B the Staff indicated that exclusion

under Rule 14a-8i3 is appropriate where the language of the proposal or the supporting

statement render the proposal so vague and indefinite that neither the stockholders voting on the

proposal nor the company in implementing the proposal if adopted would be able to determine

with any reasonable certainty exactly what actions or measures the proposal requires

The Staff has consistently concurred that shareholder proposal relating to executive

compensation may be excluded under Rule l4a-8i3 where aspects of the proposal contain

ambiguities that result in the proposal being so vague or indefinite that it is inherently

misleading In particular the Staff has permitted exclusion of shareholder proposals that were

internally inconsistent failed to define critical terms or otherwise failed to provide guidance on

how they should he implemented See e.g The Boeing Company Mar 20/i permitting

exclusion of proposal requesting that senior executives relinquish certain pay rights because the

proposal did not sufficiently explain the meaning of the term executive pay rights or otherwise

provide guidance concerning its implementation Verizon Communications Inc Feb 21 2008

permitting exclusion of proposal requesting that the board of directors adopt specified senior

executive compensation policy because the proposal tiled to define critical terms such as

industry peer group and relevant time period Prudential Financial Inc Feb 16 2007
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pcrmiuing cxcltsiOfl of proposal requesting that the board oldirecwrs seek snareholder

approval of specified compensation programs because the proposal liii led to detine critical terms

such as senior management incentive compensation programs and management controlled

programs 1.a.vtman iwdok .onqianv Mar 2003 permitting exclusion of proPosal

seeking to cap executive salaries at million because the proposal tiilcd to define critical terms

such as perks and gave no indication of how stock options were to he valued Pfizer Inc

Feb 18 2003 permitting exclusion of proposal requesting that the board of directors grant

all stock Options to management and directors at no less than the highest stock price arid that

stock options contain buvhack provision to limit extraordinary gains because the proposal

failed to sufficiently explain the meaning of those terms and General Electric Company

Feb 2003 permitting exclusion of proposal urging the board of directors to seek

shareholder approval of all compensation paid to senior executives and directors that exceeded

specified thresholds because the proposal failed to define critical terms such as compensation

arid average wage or otherwise provide guidance concerning its implementation

The Staff also has regularly concluded that shareholder proposal may he excluded

where the meaning and application of terms or standards set forth in the proposal may he subject

to differing interpretations resulting in the company and its shareholders being uncertain as to

what actions would he required for implementation of the proposal See e.g Berkshire

hathaway Inc Mar 2007 permitting exclusion of proposal restricting the company from

investing in securities of foreign corporations that engaged in activities prohibited lör U.S

corporations by Executive Order because the proposal did not adequately describe the degree of

the restriction of investment Wendy International Inc Feb 24 2006 permitting exclusion

of proposal where the term accelerating development was found to he unclear Bank Mutual

Corp Jan 11 2005 permitting exclusion of proposal requesting the establishment eta

mandatory retirement age Ibr directors because the proposal did not specify whether the

retirement age was to he 72 years or would he determined when director attained the age of 72

years Peoples Energy Corporation Nov 23 2004 permitting exclusion of proposal where

the term reckless neglect was found to be unclear Woodward Governor Co Nov 26 2003

permitting exclusion of proposal requesting the adoption of policy for compensating senior

executives based on stock growth because the proposal did not specify whether it would apply

to all executive compensation or just stock-based compensation Exxon Corporation Jan 29

1992 permitting exclusion of proposal restricting hoard membership criteria where the

proposal used vague terms such as considerable amount of money that were subject to

differing interpretations and Fuqua Industries Inc Mar 12 1991 permitting exclusion of

proposal that failed to provide guidance regarding the meaning and
application

of critical terms

such as any major shareholder assets/interest and obtaining control In permitting

exclusion of the proposal in Fuqua Indu.vtrie.c Inc the Staff stated that the proposal may he

misleading because any action ultimately taken by the ciompany upon implementation could be

significantly different from the actions envisioned by shareholders voting on the proposal

During 2012 the Staff granted no action relief under Rule l4a-8i3 in several instances

where companies sought to exclude shareholder proposals seeking to limit the accelerated

vesting of equity awards granted to senior executives in the event of change in control or

termination of employment See e.g. Staples Inc Mar .5 2012 permitting exclusion of
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proposal to eliminate accelerated vesting of equity awards to senior executives upon change in

control with an exception for pro rata vesting because the proposal contained vague and

indefinite terms such as vesting on pro rata basis that is proportionate to the length

of employment during the vesting period Devon Energy corporation Mar 2012

permitting exclusion of proposal to eliminate accelerated vesting of equity awards to senior

executives upon termination or change in control with an exception for pro rata vesting

because the proposal contained vague and indefinite terms such as vesting on pro rata basis

LImited Brands Inc tFeb 29 2012 permitting exclusion of proposal to eliminate accelerated

vesting of equity awards held by senior executives upon change in control with an exception

for pro rata vesting because the proposal contained vague and indefinite terms such as vesting

on pro rata basis up to the time of change of control event and Verizon communications

Inc Jarr 27 2Ol2 and Honeywell International Inc Jan 24 2012 each permitting exclusion

of proposal eliminate accelerated vesting of equity awards held by senior executives upon

termination or change in control with an exception for pro rata vesting because the proposal

contained vague and indefinite terms such as vesting on pro rata basis that is proportionate to

the executives length of employment during the vesting period in each of those cases the

Staff concurred in the exclusion of the proposal on the basis that it was vague and indefinite

noting in partIcular that neither stockholders nor the company would be able todetermine with

any reasonable certainty exactly what actions or measures the proposal requires

The Proposal presents the same ambiguities and uncertainties as the shareholder

proposals cited above and in fact introduces further ambiguity by referring to the time of the

senior executives termination in proviso to the resolution even though the requested

prohibition on accelerated vesting does not tie to or otherwise reference termination .at alL For

the reasons discussed below the Company respectfully submits that the Proposal is

impermissibly vague and indefinite and falls within the criteria for exclusion previously

established by the Staff under Rule 14a-8i3

The Proposal is internally inconsistent in that it seeks to ban accelerated

vesting of equity awards in the event of change in control while giving the

Compensation Committee the authority to permit partial pro rata vesting up
to the time of the senior executjves termination

Ambiguity asia the events that may trigger acceleration The Proposals principal

mandate is internally inconsistent in that the resolution seeks to prohibit the accelerated vesting

of equity awards in the event of change in control while proviso to the resolution gives the

CompdnsÆtionCommittee the authority to permit unvested awards to vest on partial pro ratà

basis up/a the time of the senior executive termination emphasis added The proviso seems

The Company acknowledges that in Wa/green Co Oct 2012 the Staff did not allow exclusion of similar

shareholder proposal under Rule l4a-8ci3 on the basis that it was irnpennissibly vague and indetinite The

Company submits however that the principal arguments made by the Company in this letter that the

Proposal is internally ineonsistent ii that substantial portions of the supporting statement are irrelevant to the

subject matter of the Proposal iiithat the Proposal is ambiguous when applied to provisions of the Companys

existing equity plan iv that the Proposal contains false and misleading statements and that the Company

through its existing sharebolder-approved equity plan has substantially irnplementad the Proposal are novel to

or distinguishable from the arguments presented tome Staff in the Wa/green no action request letter



Office of Chief .ounwl

January 15 2013

Page

to contemplate some level of accelerated vesting that would be triggered upon senior

executives terminatIon ot employment It is unclear however how this terminationbased

acceleration would function as an excemnion to the Proposals geflerat prohibition against

accelerated vesting in the event of change in control of the Company The language of the

Proposal is inhet-enti contusing and there are several competing interpretations as to how the

proviso should be applied in the context of the general prohibition

One interpretation is that some level of accelerated vesting is permitted if the executives

employment terminates upon or in connection with change in control of the Company The

Proposal does not define tcnmnation or in any way distinguish between involuntary

termination by the Company with or without cause voluntary termination by the executive

with or without good reason or termination for other reasons such as retirement death or

disability nor does the Proposal include any language suggesting that the type of termination

matters to the level of accelerated vesting that would be permitted Companies commonly

provide different severance benefits to their senior executives including different treatment ot

unvested equity awards depending on the type of termination that occurs The Proposals

failure to specify the types of termination to which the requested policy would apply prevents

the Company or its shareholders from determining with any reasonable certainty what actions or

measures would he required to implement the Proposal For example the Proposal could he read

to allow an executive who quits his or her employment without good reason or who is

terminated by the company for cause to receive accelerated vesting of some portion of his or

her equity awards if he or she is terminated in connection with change in control This result

however seems at odds with the key tenant of the Proposal which is to limit an executives

ability to benefit from accelerated vesting of equity awards in the event of change in control

Alternatively the Proposal though it does not specify this could be attempting to permit

only double trigger acceleration of unvested equity awards upon the occurrence of certain

termination events that occur within specified period of time either before or after change in

control This interpretation would he consistent with the Companys 2010 Omnibus Award Plan

the 2010 Plan which was appmved by the Companys shareholders on May 27 2010 and is

the only equity plan under which the Company is authorized to issue equity awards The default

provisions of the 2010 Plan which was filed as Annex to the Companys 2010 proxy

statement specify accelerated vesting of equity awards upon certain types of termination events

e.g. termination by the Company other than for cause or termination by the participant

for good reason that occur within 12 months following change in control as such terms

are defined in the 2010 Plan Unfortunately nothing in the Proposal refers to or provides any

guidance regarding the parameters of double trigger vesting requirement Moreover

nothing in the Proposal suggests whether different types of termination events should be treated

differently in determining whether and the extent to which unvested equity awards should be

accelerated in the event of double trigger

Yet another interpretation is that the Proposals language could he intended to indicate

that the prohibition on accelerated vesting of equity awards in the event of change in control

does not prevent the company from as separate matter accelerating vesting of equity awards

upon an executives termination of employment to the extent the terms of the executives equity
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award so provide This interpretation wu1d he consistent ith the fitet that the Proposal does

not indicate in any way that the referenced terminatiort event must he connected to the

referenced change in control event

The uncertainty regarding the intended scope of the Proposal is exacerbated by the flict

that the resoluton specifies change in control as the oniy circumstance in which the

requested policy would apply The application of the requested policy to change in control

implies that under the Companys current equity plans equity awards granted to senior

executives accelerate upon the occurrence of change in control of the Company when in fact

they do not Sections 7cii 8cii 9cii and 10b of the 2010 Plan include default

provisions
that specif double trigger requirement for the accelerated vesting of equity

awards This means that in order for an equity award to he accelerated and become fully vested

under the 2010 Plan change in control must occur and ii within 12 months of the change

in control participant must he terminated from his or her employment with the Company as

result of certain specified termination events Shareholders are likely to be confused by the

Proposal because it ignores the default provisions of the 2010 Plan and seeks to change

something that does not presently exist

change in control of the Company and termination of employment of an executive

are two distinct and potentially unrelated events yet the Proposal combines them in an undefined

and incomprehensible way without any description or explanation of how or whether the two

events are intended to relate to one another It therefore is difficult if not impossible kr the

company or its shareholders to determine the exact events that might allow an executives

equity awards to vest on an accelerated basis Because stockholders voting on the Proposal

would be unable to determine with any reasonable certainty the matter on which they are being

asked to vote and the company would he unable to determine with any reasonable certainty the

actions that would be required to implement the requested policy if the Proposal were

approved the Company respectfully submits that the Proposal is vague and misleading in

violation of Rule 4a-9 and therefore may he excluded under Rule l4a-Si3

Substantial portions of the supporting statement are devoted to matters that

are irrelevant to the Proposal including attacks on individual directors

thereby creating the risk that shareholders may conclude that the Proposal is

for purpose other than limiting the accelerated vesting of equity awards

Ambiguity between the resolution and the supporting statement Unlike the other bases

for exclusion under Rule l4a-8 Rule 14a-8i3 refers explicitly to the proponents supporting

statement as well as the shareholder proposal as whole in SLI3 No l4B the Staff indicated

that exclusion or modification of shareholder proposal may be appropriate where substantial

portions of the supporting statement are irrelevant to consideration of the subject matter of the

proposal such that there is strong likelihood that reasonable shareholder would be uncertain

as to the matter on which she is being asked to vote The Staffs position articulated in SLB

No l4B is consistent with prior Staff no action letter precedent See e.g. Energy Lad

Corporation Feb 12 2007 permitting exclusion of proposal focused on executive

compensation where the supporting statement addressed unrelated issues such as director
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independence and plurality voting standards Bob Evans Farms Inc Jun 26 200i permitting

exclusion of supporting statement that failed to discuss the merits of the proposal and did nut

aid stockholders in deciding ho to cast their votes j\oriheriz Santa Pt Corp Jan 31 2001

permitting exclusion of Supporting statenlerit discussing racial and environmental policies that

were irrelevant to proposal requesting shareholder approval of poison pills Boise Cascade

corporation Jan 23 200 permitting exclusion of supporting statement discussing the

companY director election process environmental and social issues and other topics that were

unrelated to proposal calling thr the separation of the CEO and chairman positions and

breeportMcMoRan Copper Gold Inc Feb 22 1999 permitting exclusion of proposal

calling for the annual election ol directors Ufl1CSS the proposal was revised to delete discussion of

an irrelevant news article regarding alleged conduct by the companys chairman and directors

In the present case the stated purpose of the Proposal is to limit accelerated vesting of

equity awards granted to senior executives in the event ofa change in control Immediately

following the resolution the Proponent explains in approximately 40 words his objections to

accelerated vesting ihe vesting of equitv pay over period of wne is intended to promote

long-term improvements in performance The link between executive pay and 1ong-tern

pcrJbrmance can be severed ifsuch pay is made cm an accelerated schecluic

After having explained the basis br the Proposal the Proponent then uses the remainder

of his supporting statement approximately 275 words to present
his views on variety of

unrelated corporate governance and executive compensation topics including attacks on

individual members of the ompanys board of directors This diatribe includes assertions and

opinions regarding

Ratings by an investment research firm of certain of the Companys governance and

executive pay practices

GtIIcrhe Corporate Library an independent intestnient research firm

had continuously rated our company since 2006 with High
Governance Risk .4lso High .oncern fhr our directors qua z/zcatwns

and High Concern regarding our Kvecuthe Pay SI million for

Roland Sm/i/i

The tenure and age of certain of the Companys directors

bive of our directors had 16 to 18 years longtenure and these directors

controllcd 60% of our audit and executive pay committees pIus 50% of

our nomination committee Director independence erodes aJier 10years

GM said longtenure hinders directors abilit to provide effective

oversight

Six directors were age 70 to .5 and these directors controlled 80% of

our audit and executive pay committees plus 50% of our nomination

committee This was succession planning concern
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Jt mat not Come as surprise that our nomination CO771flit1L

chairmanship was controlled by /.avid Schwa who was age and had

lj.ears longtenure .4 more independent perspective would he

priceless asset for our threclors

Ihe Companys use of stock options and pertbrmance stock units as part
of its

executive compensation program

Our CEo received mega-grant of3O tOo options that simply vested

after time Equllv pay should have job pertLrmance triggers to align wi/h

shareholder intere.cl.c Marketpriced stock options can pay of/for

executives due to rising market alone regardless alan executive

pemjornance Plus our highest paid executives could get performance

stock unit.s bused on short threeyear perwds that paid of/in part/or sub-

median ISR and EBITDA pcrfiirmance

Past involvement by certain of the Companys directors with bankruptcies at other

public companies

Raymond Trouhh was involved with the IVIIX Corporation bankruptcy

and was on our audit and nominatin committees Edward Garden

In addition to being irrelevt to the subject matter of the Proposal the supporting statement also contains

false statement regarding pdor equity award granted to the Companys CEO Mr Emil Brolick Specifically

the Proponent asserts that ur CEX received megagrani of 830000 oplions that simply %CSICLI lJkr time

his statement is factually inaccurate asia both the number of options granted to Mr Brolick and the vesting

status of those options

As part of his employment agreement with the Company effective September 12 2011 Mr Brolick received

grant of 540.540 stock options comprised ofia 10-year option to purchase 270.270 shares oftheCompanys

common stock as an inducement to join the Company and ii an additional 10-year option to purchase

270270 shares of the companys common stock as part of the Companys fiscal 2011 long-term equity

incentive award program Each of these option awards vests in three equal installments on the first second and

third anniversaries of the grant date suhect to Mr Bro licks continued employment with the Company on the

applicable vesting date This information was disclosed on pages 48 and 54 at the Companys 2012 proxy

statement as well as in Form reports filed by Mr Brolick with the Commission on September 14 2012

Accordingl the Proponents claim that Mr frolick received mega-grant of 830000 options is false and

materially misleading as it overstates his option grants by approximately 290.000 shares Likewise the

assertion that Mr E3rolicks options have simply vested over time is also false and misleading as it conveys

that Mr Brolicks option awards have already vested in full which ic not the case In fact only one-third of

Mr Brolicks options covering 180180 shares have vested while the remaining two-thirds of his options

covering 360360 shares remain unvested and will not vest until September 12.2013 and 2014 respectively

subject to his continued employment on the applicable vesting date Because the Proponents statement is

factually inaccurate and would materially mislead shareholders with respect to prior equity award made to the

Companys CEO the Company is precluded by Rule 4a-9 from including this statement in the 2013 Proxy

Materials
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The ompany maintains that each of these topics is irrelevant to consideration of the

subject matter at the Proposal which seeks to limit accelerated csting of equitY awards granted

to senior executives in the event of change in control In fact by devoting the vast majority of

his supporting statement to his views on unrelated topics it appears that the Proponent is using

the Proposal as vehicle to launch attacks on members of the Companys hoard oldirectors and

to present reasons why shareholders should not vote for the re-election of certain directors

There is no fuundation cited in the Proposal kr the proposition that these tOpics are relevant to

the subject matter of the Proposal The Proponent attempts to justify his comments by making

reference to an investment research firm rating the Company with High lovernance Risk

High Concern for director qualilications and High Concern regarding executive pay by
virtue of compensation paid in 2011 to the Companys former CEO Mr Roland Smith who

separated from employment with the Company in September 201 following the Companys sale

otArbys However the extensive commentary that follows has nothing to do with the

Proposal itseU which calls into question what the Proposal is intended to accomplish and serves

only to further conftise the Companys shareholders regarding what they are being asked to

approve

The Staff has regularly permitted exclusion of shareholder proposals or supporting

statements under Rule l4a-8i3 where the supporting statement is irrelevant to the action

sought by the proposal As in the no action letter precedents cited above the Proponents

supporting statement contains detailed and lengthy references to matters that are entirely

unrelated to the subject matter of the Proposal The Proposal seeks to limit accelerated vesting

of equity awards granted to senior executives in the event of change in control yet more than

half of the Proponents words arc devoted to unrelated topics including attacks on individual

directors The supporting statement taken in its entirety is misleading in violation of Rule 14a-9

in that it is so unrelated to the focus of the Proposal that it is likely to confuse and mislead

shareholders as to the nature of the matter on which they are being asked to vote Accordingly

the Company respectfully submits that the Proposal may be excluded under Rule 14a-8i3

The Company notes that the Proposal states broadly that Messrs Troubh and Garden were involved with the

bankruptcies of the relevant companies without indicating that these individuals served as outside directors and

not as members of management of these companies By implying that Messrs Trouhh and Garden were

somehow responsible for these banknptcie5 the Proposal insinuates that the character integrity or personal

reputation of Messrs Troubh and Garden somehow undermines their ability to serve the best interests of the

Company and its shareholders with respect to corporate governance and exccuLive compensation matters In

doing so the Proposal impcnnissibly impugns the character integrity or personal reputation of Messrs

Troubh and Garden or implies that Messrs Troubh and Garden were involved with improper illegal or

immoral conduct without factual foundation in violation of Rule 14a9 See Note to Rulc 14a-9 se also

SL1J No /48 On that basis the Company respectfully submits that these statements should be excluded under

Rule 14a-8i3
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The Proposal fails to lehne critical term vesting on partial pro rata

basis is subject to differing interpretations and fails to provide sufficient

guidance on its un plementation

Ambiguity us to 1isc meaning 0/vesting on partial pro rota basis As discussed

above it is unclear how or whether the Proposal intends to link the resolutions general

prohibition against accelerated vesting of equity awards granted to senior executives in the

event fa c/lange in control with its proviso of permitting Some level of accelerated vesting up
to the time o/the senior executive Iermznalzon Leaving aside the question ol what exact

cvenLs might trigger accelerated vesting under the requested policy the Proposal provides no

guidance as to what the phrase vesting on partial pro rata basis means other than that it

should he calculated up to the time of the senior executives termination ihe Proponents

täilure to clearly explain this critical term or provide guidance us to how this term should he

understood or interpreted by the Company in implementing the requesled policy leads to

considerable uncertainty as to the meaning of the Proposal

For example SUOSC the Company has granted an equity award to senior executive

that vests 25% after year one another 25% aEer year two and the remaining 50% after year

three Suppose further that change in control of the company occurs during year two

months after the grant date and the executives employment teminatcs during year three 27
months after the

grant date The Company is for these purposes assuming that paiiial pro

rata vesting is triggered under the Proposal leaving aside the question as to what exactly the

triggers would be

One interpretation of the phrase vesting on partiaL pro rata basis is that the executive

may simply remain vested in the 50% of the award that vested prior to the termination date but

that there can be no acceleration of the remaining 50% of the award that did not vest prior to the

termination date Under this reading the proviso is simply indicating that pro rata vesting

schedule set forth in an award agreement will not be superseded by the requested policy of not

accelerating vesting upon change in control The difficulty with this interpretation however is

that there is no accelerated vesting of unvested awards so there is no need for proviso to the

general prohibition

second interpretation is that any unvested Portion of the award as of the termination

date may he accelerated to some extent In the above scenario the first 25% of the award would

have vested prior to the change in controL and the second 25% of the award would have vested

after the change in control but prior to the executives termination As of the date of termination

the remaining 50% of the award would be subject to partial pro rata acceleration in

accordance with the requested policy could mean for example that the remaining 50% of

the award could be viewed as allocable to the third year of the vesting period and portion

would he accelerated that is allocable to the period through the termination date resulting in the

acceleration of one-quarter of the remaining 50% of the award or an additional 12.5% for the

three months the executive was employed in year three ALternatively the remaining 50% of

the award could be attributed to the entire three-year vesting period in which Case the executive
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would be entitled to accelerated vesting of 27/36 of the remaining 50% of the award or an

additional 37.5% for the 27 months the executiVe was employed in the three-year period

Another possibility would be to accelerate vesting of the remaining 50% of the award such that

the executive would be vested in pro rata portion of the entire award over the three-year period

In this case one-half of the remaining 50% of the award or an addii.ioriai 25% would be

accelerated to ensure that the executive would be vested in 27/36 of the entire award taking into

account that the executive is already vested in 50% of the entire award as of the termination

date The different interpretations of the phrase vesting on partial pro rata basis could result

in significant disparity as to the number of shares ultimately received by senior executives in the

event of change in control

Further ambiguity is introduced when attempting to apply the Proposal to performance-

based equity awards As threshold matter the Proposa.i does not address whether performance-

based awards should be permitted to vest on an accelerated basis only if and to the extent the

underlying performance goals have been met and if so whether the performance periods and/or

the performance goals applicable to such awards should be modified to reflect the change in

control and/Or termination of employment event For example jf an equity award is designed to

cliff vest after three years if performance goal such as cumulative total shareholder return of

30% is achieved during that period but change of control occurs after year one and

termination of employment occurs after year two the Company might reasonably interpret the

Proposal as requiring proration of the performance goal so that only one-third of the goal TSR
of 10% must be met given the date of the change in control or that only two-thirds of the goal

TsR of 20%must be met given the date of termination Another possible interpretation would

be that the full performance goal TSR of 30%must be met at the end of the original

performance period year three even ii change of control and termination of employment

occurred prior to the end of the performance period In this case however it is unclear whether

the entire award should vest.upon achievement of the performance goal at the end of year three

or once it has been determined that the performance goal was in fact achieved to permit only

partial pro rata portion of the award to vest through the date of the change in control the end

of year one or the date of termination the end of year two

Additional uncertainty arises when trying to ascettain the Intended relationship between

the words partial and pro rata as they appear in the Proposal As drafted it is unclear

whether both words are intended to limit the accelerated vesting of equity awards in the same

undefined way or cii whether the word partial is intended to be modifier of the word pro
rata Under the first interpretation of the phrase vesting on partial pro rata basis the

inclusion of both words is redundant ifboth words are intended to have identical meanings or

even worse introduces second layer of ambiguity if each word is intended to have separate

meaning.4 Under the second interpretation of this phrase the Company might reasonably

The Company notes that the term pro rata is commonly understood to have vary specific meaning e.g
proportionately according to an exactly calculable factor whereas the term partial is typically afforded

much less concise meaning e.g of pertaining to or affecting part only See Merriam- Webster Online

Dictionary www.merriam-websIercom Jan 15 2013j Given the different meanings of these two words it

difficult for the Company or its shareholders to ascertain with any reasonable certainty the meaning or intent of

the phrase vesting on partial pro rata basis
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conclude that the Compensation Committee should first calculate the pro rata amount of an

award that is subject to accelerated vesting using whatever definition and parameters the

Committee ultimately adopts and second permit only portion of such pro rata amount to be

accelerated

The phrase vesting on partial pro rata basis is critical term of the Proposal that is

not defined or described either in the resolution or the supporting statement Because the term is

subject to so many different interpretations the Companys shareholders in voting on the

Proposal would be unable to determine with any reasonable certainty the policy on which they

were being asked to vote Moreover if the requested policy were approved by shareholders it

would not be clear what actions the Company should take to implement the policy and any

actions taken by the Company upon implementation of the Proposal could be significantly

different from the interpretation of shareholders who approved the Proposal.5 Recognizing the

importance of the proper implementation of executive compensation proposals to employees

shareholders and companies the Staff has repeatedly emphasized the importance of ciity

when evaluating such proposals In light of the ambiguities and uncertainties discussed above

the Company respectfully submits that the Proposal does not come close to providing the level of

clarity required by the standards previously articulated by the Staff and therefore may be

excluded under Rule 4a-8i3

The Proposal is ambiguous and subject to different interpretations when

applied to key provisions of the 2010 Plan

The Proposal fails to address whether in the event of change in control of the

Company an outstanding equity award while not accelerated may be translated into new

award in the equity of successor company It is therefore unclear under the Proposal whether

the unvested portion of an outstanding equity award would simply be forfeited or would be

translated into the equity of the successor company following change in control of the

Company This ambiguity is significant as applied to the Company because Section 12 of the

The Company acknowledges that unlike similar shareholder proposals that were excluded during 20112 with the

Staffs consent see e.g Staples Inc Mar 2012 Devon Energy Corporation Mar 2012 Limited

Brands Inc Feb 29 2012 Verizon Communications Inc Jan 27 2012 and Honqyweil .internaional inc

Jan 24 2012 the Proposal seeks to give the Compensation Comm ittee the authority to permit accelerated

vesting of equity awards on partial pro rata basis with such qualifications for an award as the Committee

may determine The company respectfiully submits that giving the Compensation Committee the authority and

discretion to implement vague and indefinite proposal as it sees fit does not however make the Proposal any

less vague and indefinite or more importantly any more comprehensible to shareholders This is especially

true when the Proposal is viewed in light of its many other deficiencies discussed in this letter including its

internal inconsistencies irrelevant supporting statement ambiguities when applied to provisions of the

Companys existing equity plan and materially false and misleading statements As drafted shareholders

simply would not know policy or exceptions to the policy they were being asked to approve or what steps the

Company might ultimately take in attempting to implement the pOlicy Moreover shareholders or proxy

advisory flrms might ascribe tothe phrase vesting on partial pro rain basis meaning completely dilThrent

from the meaning ultimately ascribed to such phrase by the Company such that any action taken by The

Company to implement the Proposal could be sign ificÆntly different from the actions envisioned by

shareholders resulting in confusion by shareholders and the potential for unwarranted criticism to the

Company
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2010 Plan expressly permits the Compensation Committee to among other things provide for

substitution or assumption of or awards of an acquiring company in the event of

change in control or similar corporate event

Accordingly in implementing the Proposal the Companys board of directors would

have to decide whether to retain the applicable provisions of Section 12 or to eliminate or

modify those provisions While the tone of the Proposal might suggest that the unvested portion

of an outstanding equity award should be forfeited and terminated without any further action in

the event of change in control permitting the continuation of an outstanding equity award on

similar terms in the equity of.a coiporate successor seems consistent with the goal of the

Proposal which is to prohibit immediate vesting in the event of change in control Given this

ambiguity neither the shareholders in voting on the Proposal nor the Company in attempting to

implement the Proposal cOuld determine with any reasonable certainty exactly what actions or

measures would be required or permitted with respect to this key provision of the 2010 Plan For

that reason the Company respectfully submits that the Proposal is impermissibly vague and

indefinite and may be excluded under Rule 14a..8i3

The Proposal is false and misleading in violation of Rule i4a9 in that it implies that

change in control of the company would trigger the accelerated vesting of equity

awards granted to senior executives which is not the case

As noted above under Rule i4a-8iX3 cOmpanies may exclude shareholder proposal

if the proposal or supporting statement is contrary to any of the Commissions proxy rules

including Rule 14a-9 which prohibits materially false or misleading statements in proxy

solicitation materials Specifically Rule l4a9 provides that no solicitation shall be made by

means of any proxy statement containing any statement which at the time and in light of the

circumstances under which it is made is false or misleading with respect to any material fact or

which omits to state any material fact necessary in order to make the statements therein not false

or misleading In SLB No l4B the Staff indicated that exclusion under Rule 14a-8i3 may
be appropriate where the company demonstrates objectively that factual statement is

materially false or misleading The Staff has consistently permitted exclusion under Rule 4a
8i3 of shareholder proposals that are premised on materiallyfalse or misleading statements

See e.g Genera Electric company Jan 21 2OlJ permitting exclusion of proposal seeking

adjustn.ents to specific type of executive compensation program because the company did not

maintain any programs of the type described in the proposal General Eletric Company Jan
2009 permitting exclusion of proposal as materially false and misleading because of an
underlying assertion that the company had plurality voting when in fact the company had

implemented majority voting Johnson Johnson Inc Jan 31 2007 permitting exclusion of

proposal requesting shareholder advisory vote to approve the compensation committee report

because the proposal falsely in plied that shareholders would be voting on the companys
executive compensation policies State Street Corp Mar 2005 permitting exclusion of

proposal as materially false and misleading where the proposal requested shareholder action

under section of state law that had been recodified Duke Energy corp Feb 2002

permitting exclusion of proposal urging the board directors to adopt various independence

related amendments to the companys nominating committee where the company did not have
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nominating committec General Magic Inc May 2002 pennittmg exclusion of proposal

as materially false and misleading where the proposal created the false impression that the

company tolerated dishonest behavior by its employees when in fact the company had corporate

policies to the contrary and conrail Inc Feb 22 J996j permitting exclusion of proposal as

materially false and misleading where the proposal misstated fundamental provision of the

relevant plan

By asking shareholders to request that the Companys board of directors adopt policy to

prohibit the accelerated vesting of equity awards granted to senior executives in the event of

change in control the Proposal falsely implies that the Companys current equity plans provide

for the accelerated vesting of equity awards upon change in control which is not the case As

discussed above the 2010 Plan specifies as its default provisions double trigger requirement

for the accelerated vesting of equity awards This means that in order for equity awards to be

accelerated and become vested change in control must occur and iiwithin 12 months of

the change in control participant must be terminated from his or her employment with the

Company as result of certain specified termination events eg termination by the Company

other than for cause or termination by the participant for good reason All equity awards

granted by the Company under the 2010 Plan are subject to double trigger vesting

requirements such that the occurrence of change in control by itself would not result in the

accelerated vesting of any such awards On page of its 2012 proxy statement the Company
described the requirements for double trigger accelerated vesting of outstanding stock and

option awards under the 2010 Plan and quantified the hypothetical values that would have been

realized by the Companys named executive officers ha4 double trigger event occurred as of

the end of the Companys 2011 fiscal year Moreover the company has not entered into any

separate change in control or other agreements with any of its executive officers that eliminate

the double trigger vesting provisions of the 2010 Plan.6 The Proposal implies that change in

control of the Company would trigger accelerated vesting of equity awards granted to senior

executives by virtue of the fact that it urges adoption of policy to prohibit accelerated vesting

of equity awards in the event of change in control Shareholders.are likely to be confused by

the Proposal because it ignores the default provisions of the 2010 Plan plan that was

previously approved by the Companys shareholders and the Companys past practice in

granting equity awards and thus seeks to change something that does not presently exist

Consistent with the Staffs no action letter precedents cited above the Company

respectfully submits that the Proposal is false andmisleading in violation of Rule i4a-9 and

therefore may be excluded under Rule l4a.-8i3 on the basis that it creates the false impression

In addition to thedouble trigger vesting provisions of the 2010 Plan the Companys CEO Mr Brolick is

entitled pursuant to his employment agreement wIth the Company to accelerated vesting of certain equity

awards in the event the Company terminates his employment without cause or he terminates his

employment for good reason as such terms are defined in the agreement and ii change In cOntrol occurs

prior to the end of his initial three-year employment term or in the event his employment is terminated after

the end of his initial three-year employment term change in control occurs prior to the .end of the applicable

one-year extension of his employment term Because Mr Brolicks employment agreement also imposes

double trigger requirement for accelerated vesting of his equity awards the arguments presented by the

Company in this letter with respect to the 2010 Plan are equally applicable to Mr Brolicks employment

agreement The Company has not entered into any employment or other agreements with any of its other

executive officers that provide for accelerated vesting of equity awirds in the event of change control
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that change in control of the Company triggers accelerated vesting of equity awards granted to

senior executives

Under the 2010 Plan change in control does not trigger accelerated vesting of

equity awards granted to senior executives therefore the Proposal may be excluded

under Rule 14a-8ilO on the basis that it has been substantially implemented

Rule 14a-8i10 permits company to exclude shareholder proposal ifthe company

has already substantially implemented the proposal The Commission indicated that the

predecessor to Rule 14a-8il0 was designed to avoid the possibility of shareholders having to

consider matters which have already been favorably acted upon by the management Exchange

Act Release No 34-12598 Jul 1976 The Commission has stated that for proposal to be

excluded under Rule 4a-8il the proposal must be substantially implemented by the

issuer it need not have been fully effected Exchange Act Release Na 34-2091 Aug
1983 discussing Rule 14a-8c1 the predecessor to Rule 14a-8i 10 see also Exchange

Act Release No 40018 May 21 1998

In applying this standard the Staff has untIed that determination that the company has

substantially implemented the proposal depends upon whether particular policies practices

and procedures compare favorably with the guidelines of the proposal Texaco Inc Mar 28

19911 To this end the Staff has granted no action relief when company has satisfiedthe

essential objective of the proposal or addressed the underlying concerns of the proposal even if

the company did not take the exact action requested by the proponent or did not implement the

proposal in every detail See e.g McKesson Corporaiion ipr 2011 Exelon Corp

Feb 26 20101 Anheuser-Busch Cos Inc Jan 17 2007 Johnson Johnson inc Feb

20061 Intel Corp Mar 11 2003 and Masco Corporation Mar 29 1999

The Proposal requests that the board of directors adopt policy that in the event of

change in control. there shall be no acceleration of vesting of any equity award granted to any

senior executive emphasis added As described above the 2010 Plan which was

previously approved by the companys shareholders and is the only equity plan under which the

Company is permitted to issue equity awards specifies as its default provision double

trigger requirement for the accelerated vesting of equity awards While as discussed in this

letter it is true that the Proposal is vague and indefinite and presents numerous ambiguities and

uncertainties as to how the requested policy should be implemented it is also true that equity

awards granted by the Company to senior executives under the 2010 Plan are not subject to

accelerated vesting solely upon change in control of the Company Accordingly the Company

respectively submits that the Proposal may be excluded under Rule 14a-8i1 on the basis that

the Company with the support of its shareholders by virtue of their approval of the .2010 Plan

has substantially implemented the policy being requested by the Proponent
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ft Revision is permitted only in limited circumstances

As the Staff noted in SkzJf Legal Bulletin No 14 Jul 13 2001 SLB No 14 there is

no provision in Rule 14a-8 that allows shareholder to revise his or her proposal and supporting

statement While the Staff occasionally permits shareholders to make minor revisions to their

proposals for the purpose of eliminating false and misleading statements the Staff indicated in

SLB No 148 that revision is appropriate only for proposals that comply generally with the

substantive requirements of Rule 4a-8 but contain some minor defects that could be corrected

easily See also SLB No 14 As the Staff noted in SLB No 1148 loJur intent to limit this

practice to minor defects was evidenced by our statement in SLB No 14 that we may find it

appropriate for companies to exclude the entire proposal supporting statement or both as

materially false and misleading if proposal or supporting statement or both would require

detailed and extensive editing to bring it into compliance with the proxy rules See a/so SLB

No 14 Moreover where proposal or supporting statement contains vague and indefinite

terms in violation of Rule 14a-8i3 the Staff indicated in SLB No 14 that shareholders may

be permitted to clarify those terms only in rare circumstances in the present case as

evIdenced by the number of inconsistent irrelevant ambiguous false and misleading statements

included in both the resolution and the supporting tatement the Company respectfully submits

that the Proposal would require such extensive editing to bring it into compliance with the

Commissions proxy rules that the entire Proposal warrants exclusion under Rule 4a-8i3
This result is consistent with the Staffs conclusion in both Staples Inc Mar 2012 and

Limited Brands Inc Feb 29 2012 where in each case the Staff disregarded the proponents

request that it be permitted to make revisions to proposal substantially similar to the Proposal

IV CONCLUSION

On the basis of the foregoing the Company respectfully requests that the Staff confirm

that it will not recommend enforcement action to the Comniission ifthe Company excludes the

Proposal from the 2013 Proxy Materials If you have any questions or require additional

information please contact me at 614 7643228 or dana.klejn@wendys.com If the Staff is

unable to agree with the conclusions set forth in this letter the Company respectfully requests the

opportunity to confer with the Staff prior to its issuance of written response to this letter

Sincerely yours

Dana Klein

Senior Vice President

Coiporate and Securities Counsel and

Assistant Secretary

Enclosures

Copies with enclosures to

Mr John Chevedden as proxy for Mr Kenneth Steiner
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The Proposal and Related Correspondence

E-mail sent by the Proponent to the Company on December 92012 The e-mail

attachment contains the Proposal

E-mail sent by the Proponent to the Company on December 14 2012 The e-mail

attachment contains the Proponents proof of ownership of the Companys securities in

accordance with Rule 14a-8b



From FISMA 0MB Memorandum M-07-16

Sent Sunday December 09 2012 1151 PM

To Toop Scott

cc Darker John

Subject Rule 14a-8 Proposal WEN

Mr Toop

Please see the attached Rule 4a-8 Proposal

Sincerely

John chevedden



Kenneth Steiner

FISMI\ 0MB Memriudunt MUi1

Mr Nelson Pcltz

Chairman of the Board

The Wendys Company WTN
One Dave Thomas Blvd

Dublin OR 43017

Phone 614 764 3100

Fax 678-514-5344

Dear Mr Peltz

purchased stock in our company because believed our company had greater potential My
attached Rule 14a-8 proposa is submitted in support of the long-terni performance of our

company My proposal is for the next annual shareholder meeting will meet Rule 4a-8

requirements including the continuous ownership of the required stock value until after the date

of the respective shareholder meeting My submitted format with the shareholder-supplied

emphasis is intended to be used for definitive proxy publication This is my proxy for John

Chevedden and/or his designee to forward this Rule 14a-8 proposal to the company and to act on

my behalf regarding this Rule 4a-8 proposal and/or modification of it for the forthcoming

shareholder meeting before during and aller the forthcoming shareholder meeting Please direct

all future communications reardin niv rule 4a-8 nroDosal to John Chevedden

FISMA 0MB Mernoranduni M-07-16

to facilitate prompt and verifiable communications Please identify this proposal as my proposal

exclusively

This letter does not cover proposals that are not rule 14a-8 proposals This letter does not grant

the power to vote

Your consideration and the consideration of the Board of Directors is appreciated in support of

the long-term performance of our company Please acknowledge receipt of my proposal

promptly by email to FISMA 0MB Memorandum M-07-16

SincerdYL 1_-/FT/
Kenneth Steiner Date

Rule 14a-8 Proponent since 1995

cc Scott loop scott.toop@weudys.com

Corporate Secretary

John Barker john.barkerwcndys.com



Rule 4a-8 Proposal December 920121

Proposal Limit Accelerated Executive Pay

Resolved The shareholders ask the board ot directors to adopt policy that in the event of

change in control as defincd under any applicable employment agreement equity mcentive plan

or other p1an there shall be no acceleration of vesting of any equity award granted to any senior

ewcutive provided hewcvei that our boards Compensation Comnuttec may provide in an

applicable grant or purchase agreement that any unvested award will vest on partial pro rain

basis up to the time of the senior executives termination with such qualifications for an award

as the Committee may determine

For purposes of this Policy equity award means an award granted under an equity incentive

plan as defined in Item 402 of the SECs Regulation S-K which addresses executive

compensation This resolution shall be implemented so as not affect any contractual rights in

existence on the date this proposal is adopted

The vesting of equity pay over period of time is intended to promote long-term improvements in

performance The link between executive pay and long-term performance can be severed ifsuch

pay is made on an accelerated schedule

This proposal should also be evaluated in the context of our Companys overall
corporate

governance as reported in 2012

GMIIThe Corporate Library an independent investment research firm had cOntinuously rated our

company since 2006 with Thgh Governance Risk Also High Concern for our directors

qualifications and High Concern regarding our Executive Pay $16 million for Roland Smith

Five of our directors bad 16 to 18 years long-tenure and these directors controlled 60% of our

audit and executive pay committees plus 50% of our nomination committee Director

independence erodes after 10-years OMI said long-tenure hinders directors ability to provide

effective oversight Six directors were age 70 to 85 and these directors controlled 80% of our

audit and executive pay committees plus 500/s ofur nommation committee This was
succession planning concern It may not come as surprise that our nomination committee

chairmanship wascontrolled by David Schwab who was age 80 and had 18 years long-tenure

more independent perspective would be priceless asset for our directors

Our CEO received rnega-grant of 830000 options that simply vested after time Equity pay

should have job performance triggers to align with shareholder interests Market-priced stock

options can pay off for executives due to rising market alone regardless of an executivs

performance Plus our highest paid executives could get performance stock units based on short

three-year periods that paid off in part for sub-median TSR and El 1TDA performance

Raymond Troubb was involved with the WHX Corporation bankruptcy and was on ow audit and

nominatin committees Edward Garden was involved with the Chemtura Corporation bankruptcy

and was not on any board committee

Please vote to
protect shareholder value

Limit Accelerated Executive Pay Propossd4



Notes

Kenneth Steiner FISMA 0MB Memorandum M-07-1 sponsored this proposal

Please note that the title of the proposal is part of the proposal

Number to be assigned by the company

This proposal is believed to conform with Staff Legal Bulletin No 48 September 15 2004

including emphasis added

Accordingly going forward we believe that it would not be appropriate for

companies to exclude supporting statement language andlor an enbre proposal in

reliance on rule 14a-8l3 in the following circumstances

the company objects to factual assertions because they are not supported

the company objects to factual assertions that while not materially false or

misading may be disputed or countered

the company objects to factual assertions because those assertions may be

interpreted by shareholders in manner that is unfavorable to the company its

directors or its officers and/or

the company objects to statements because they represent the opinion of the

shareholder proponent or referenced source but the statements are not

identified specifically as such

We believe that It is appropriate under rule 14a.8 for companies to address

these objections in their statements of opposition

See also Sun Microsystems Inc Quly 212005
Stock will be held until after the annual meeting and the proposal will be presented at the annual

meeting Please acknowledge this proposal promptly by email FISMA 0MB Memorandum M-07-16



From FISMA 0MB Memorandum M-07-16

Sent Friday December 14 2012

To Toop Scott Scott.Toopwendys.conii

Cc Barker John fjohn.barkerwendyscornJ

Subject Rule 14a-8 Proposal WE
Mr loop
Attached is rule 14a-8 proposal stock ownership letter Please acknowledge receipt and let me

know on Monday whether there is any question

Sincerely

John Chevedden

cc Kenneth Steiner



Inesitrade
Post-1i Fax Note 7671

Date

To Ero
jCoiflept

December 13 2012
PhOfl

_____
PhoneL

FISMA 0MB Memorandum M-07-16

Kenneth SteIner _____________ ______

FISMA 0MB Memorandum M-07-16

Re IDA nerltrde account enng In FISMA 0MB Memorandum M-07-16

Dear Kenneth Stelnei

Thank you for cHewing nie to aslst you tuday Pursuant to your request tts letter confirmatIon that

you have continuously held the following aacudtlea In the TO AmBrihade Clea%ng Joe 011 0188

j2U4j

SVnbi of Shares

118 Telephone and Data 1000

Systems

WFR MEMC Electronic 53O0

Materlas

JPM JPMotganChsa t60
Sprtnt Nextel 1Z400

C3R VectorGroup 1159

WEN Wendys 1500

XOM Exxon Mobil 510

If you have any Iurtherquestions please contect80G469-3900 toepeakwlth aTDAmerllrado Client

SaMces representalhsa are-mall us at cianteeniestdemarftmdecom We are avsflable hours

day seven days week

$Incerely

TrevorLiebetth

Resource Speclahet

ID etltrade

This WesnaUons mIsbedas pat ofapencraflnormeIon eMce and TOM eilbde slrnfl not be liable for any damages evstng

out of any camcy In the Wwrnaan Beóuseli fnlormaibn may TDAdhedn1tIet1emenl you

ebotd iey only on the ID Ameihade moMhty statement as the offi sUcord of your TO Anieiltrde account

roArnorkiade does noLprnvldahwstrnora isgi ertax advice Pt cnsuRyourrnveetinent legal ortal advormganng tax

umaequencas of yotutransadlon

iDA S3Q 09112

1082 Famam Drive Omaha NE 681$4 I$QO.66G-3O0 www.tdemerltrade.com



JOHN CHEVEDDEN

FISMA 0MB Memorandum MO716
FISMA 0MB Memorandum MO716

January 222013

Office of Chief Counsel

Division of Corporalion Finance

Securities and Exchange Commission

.100 Street NE

Washington DC 20549

Rule 14a-S Proposal

The Wendys Company WEN
Limit Accelerated Executive Pay

Kenneth Steiner

Ladies and Gentlemen

This is in regard to the January 15 2013 company request concerning this rule 14a-8 proposal

Although the text in this proposal is similar to the text of the rule 14a-8 proposals in Walgreen

Cc October 2012 Amalgamated Bank and Honeywell International Inc January 10

2013 the company does not disagree with Walgreen or HoneywelL Waigreen has double

trigger

This is to request that the Securities and Exchange Commissionallow this resolution to stand and

be voted upon in the 2013 proxy

cc Kenneth Steiner

Kathleen McLaughlin een.McLaugb1inwendys.com



JOHN CHEVEDDEN

FISMA 0MB Memorandum M.O716 FISMA 0MB Memorandum MO716

January 182013

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

lOOFStreetNE

Washington DC 20549

Rule 14a-8 Proposal

The Wendys Company WEN
Limit Accelerated Executive Pay
Kenneth Steiner

Ladies and Gentlemen

This is in regard to the January 152013 company request concerning this rule 14a-8 proposal

Page to the end of page 10 of the company letter does not address the proposal text in the

context of its introductory sentence This proposal should also be evaluated in the context of our

Companys overall corporate governance as reported in 2012 The company does not opine on

how shareholders might overlook this introductory sentence The company does not discuss its

argument on the text that follows this introduction in relation to Pfizer Inc Jan 2013 The

proposal did not say that Mr Brolick received 830000 options

This is to request that the Securities and Exchange Commissionallow this resolution to stand and

be voted upon in the 2013 proxy

cc Kenneth Steiner

Kathleen McLauahlin Kathleen.McLaunblln2iwendvs.com



From FISMA 0MB Memorandum MO716

Sent Sunday December 09 2012 151 PM
To Toop Scott

Cc Barker John Uohn.barker@wendys.com

Subject Rule Wa-S Proposal WEN

Mr Toop

Please see the attached Rule 4a-8 ProposaL

Sincerely

John Chevedden



Kenneth Steiner

FISMA 0MB Memorandum MO715

Mr Nelson Peiti

Chairmin of the Board

The Wendys Company WEN
One Dave Thomas Blvd

Dublin 01-1 43017

Phone 614 764 3100

Fax 678-514-5344

lear Mr Pelti

purchased stock in our company because believed our company had greater potential My
attached Rule 4a- proposal is submitted in support of the long-term performance of otir

company My proposal is for the next annual shareholder meeting will meet Rule 4a-8

requirements including the continuous ownership of the required stock value until after the date

of the respective shareholder meeting My submitted format with the shareholder-supplied

emphasis is intended to be used for definitive proxy publicatior This is my proxy for John

Cheveddcn and/or his designee to forward this Rule 4a-8 proposal to the company and to act on

my behalf regarding this Rule 4a-8 proposal and/or modification of it for the forthcoming

shareholder meeting before during and after the forthcoming shareholder meeting Please direct

all future communications reuardin my rule 14a-X nronosal to John Chevedden

FISMA 0MB Memorandum M-07-16

to facilitate prompt and verifiable commi.mications Please identify this proposal as my proposal

exclusively

This letter does not cover proposals that are not rule 14a-8 proposals This letter does not grant

the power to vote

Your consideration and the consideration of the Boaid of Directors is appreciated in support of

the long-term performance of our company Please acknowledge receipt of my proposal

promptly by email to FISMA 0MB Memorandum M-07-16

SincercIJ /0
Kenneth Steiner Date

Rule 14a-8 Proponent since 1995

cc Scott Toop scott.toop@we11dys.com

Corporate Secretary

John Barker john.barkerwendys.com



Notes

Kenneth Steiner FISMA 0MB Memorandum M-07-1 sponsored this proposal

Please note that the title of the proposal is part of the proposal

Number to be assigned by the company

This proposal is believed to conform with Staff Legal Bulletin No 14B CFSeptember 15 2004

including emphasis added

Accordingly going forward we believe that it would not be appropriate for

companies to exclude supporting statement language andlor an entire proposal in

reliance on rufe 14a-813 in the following circumstances

the company objects to factual assertions because they are not supported

the company objects to factual assertions that while not materially false or

misleading may be disputed or countered

the company objects to factual assertions because those assertions may be

interpreted by shareholders in manner that is unfavorable to the company its

directors or its officers and/or

the company objects to statements because they represent the opinion of the

shareholder proponent or referenced source but the statements are not

identified specifically as such

We believe that It is appropriate under rule 14a-8 for companies to address

these objections in their statements of opposition

See also Sun Microsystems inc July 21 2005
Stock will be held until after the annual meeting and the proposal will be presented at the annual

meeting Please acknowledge this proposal promptly by email FISMA 0MB Memorandum M-07-16



From HSrvA 0MB MemO- rm 07 16

Sent Friday December 14 2012

To Toop Scott Scott.Toopwendyscom

Cc Barker John john.barkerwendyscornJ

Subject Rule 14a-8 Proposil WEN

Mr Toop
Attached is rule 14a-8 proposal stock ownership letter Please acknowledge receipt and let me

know on Monday whether there is any question

Sincerely

John Chevedden

cc Kenneth Steiner



Asneritrade
Post4t0 Fax Note 7671 y-/

lCoJDept Co

uecember 13 2012
Phoou

FISMA 0MB Memorandum M-07-16

Kenneth Steiner __________ ____

FISMA 0MB Memorandum M-07-16

Re TDArnedtrade account ending In FISMA 0MB Memorandum M-07-16

Dear Kenneth SteineT

Thank you aIIng me to assist you today Pursuant to your request thle Jotter is conffrmatton that

you have continuously held the following sacurkies in the TO Ameritrade Clea%lng Inc Dli 0188

aoqjemor62O1j

Synbol Stock of8hates

TOS Telephone and Data 100O

WFR MEMC Y3ectronlc 53OG
Mials

JPM JPMo.gan Chdse tSOO

Sprint Nctel i24flO

VGR Vector Group 1159

WEN Wendy 7500

XOM Exn Mobil

If you have any ftirther questions please contact 800469-3900 to speak with aTD Amerllrade Client

Services representative or e-rnati us at cilØntee esdsmerItradecont We are available 24 hours

day seven days weak

Sincerely

Treortieberth

Resource Specialist

TD Amemad

Tha In1OmaUQni lurnished as pact oti qenaral lnrounalion aeMca and TO Mwxhde ehs not be hble foranydamagesertstflg

out ol any naccergcy ThIhe Womaflon Becausethis matton may dtl5rftorn youtioAmerhrnde statement you

should retj only on the ID Ameiltmde monthly statement as tha official rGeord of your IDA adeaccount

ID Amode does notprndahwcimacd legal
ortnx advica Please cantull your investment gal or thkacMsarregantngta

wnsaquences oyottansadJon

iDA 53$O 0W12

10825 Famarn Drive Qtnaha NE 881541 800-669-3G00 www.tdamerladLcom


