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SECURITIES AND EXCHANGE COMMISSION

WASHINGTON, D.C. 20549-4561 ‘
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Richard J. Grossman Washington. D .
Skadden, Arps, Slate, Meagher 8 C R0 19 3 H
~ richard.grossman@skadden.com Section:
. Rule: 98- Y
Re: Xilinx, Inc. Public

Incoming letter dated March 9, 2012 Avai labi-li’ry: 05-03 -201d.

Dear Mr. Grossman:

This is in response to your letters dated March 9, 2012, March 14, 2012, and April
4, 2012 concerning the shareholder proposal submitted to Xilinx by the United
Brotherhood of Carpenters Pension Fund. We also have received a letter from the
proponent dated March 28, 2012. Copies of all of the correspondence on which this
response is based will be made available on our website at http://www.sec.gov/divisions/
corpfin/cf-noaction/14a-8.shtml. For your reference, a brief discussion of the Division’s
informal procedures regarding shareholder proposals is also available at the same website
address. '

Sincerely,

Ted Yu
Senior Special Counsel

Enclosure

cc:  Edward J. Durkin
United Brotherhood of Carpenters and Joiners of America
edurkin@carpenters.org



May 3, 2012

Response of the Office of Chief Counsel
Division of Corporation Finance '

Re: Xilinx, Inc.
Incoming letter dated March 9,2012

The proposal requests that the board audit committee prepare and disclose to
shareholders an annual “Audit Firm Independence Report” that provides information
specified in the proposal.

There appears to be some basis for your view that Xilinx may exclude the
proposal under rule 14a-8(i)(7), as relating to Xilinx’s ordinary business operations. In
this regard, we note that while the proposal addresses the issue of auditor independence,
it also requests information about the company’s policies or practices of periodically
considering audit firm rotation, seeking competitive bids from other public accounting
firms for audit engagement, and assessing the risks that may be posed to the company by
the long-tenured relationship of the audit firm with the company. Proposals concerning
the selection of independent auditors or, more generally, management of the independent
auditor’s engagement, are generally excludable under rule 14a-8(i)(7). Accordingly, we
will not recommend enforcement action to the Commission if Xilinx omits the proposal
from its proxy materials in reliance on rule 14a-8(i)(7). In reaching this position, we
have not found it necessary to address the alternative bases for omission upon which
Xilinx relies.

Sincerely,

Matt S. McNair
Special Counsel
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DIVISION OF CORPORATION FINANCE .
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

' Thé Division of Corporation Finance believes that its responsibility 'with respect to
matters arising under Rule 14a-8 {17 CFR 240.14a-8], as with other matters under the proxy

'_ rules, is to aid those' who must comply with the rule by offering informal advice and suggestions

and'to determirie, initially, whether or not it may be appropriate in a particular matter to,
recommend enforcement action to the Commission. In connection with a shareholder proposal:

" under Rule 14a-8, the Division’s.staff considers the information furnished to it by the Company

in support of its intention to exclude the proposals from the Company’s proxy. materials, as well
as any mformauon furmshed by the proponent or- the proponent’s represematxve

Although Rule 14a-8(k) does not require any communications from shareholders to the
Comrmssmn s staff, the staff will always.consider information concerning alleged violations of
the statutes administered by the- Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or nile involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to-
Rule 14a-8(j) submissions reflect only informal views. The df_:ienninaﬁonsreached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal Only & court such as a U.S. District Court can decide whether a company is obligated

- to include shareholder proposals in its proxy materials. Accordingly a discretionary
. determination not to recommend or take Commission enforcement action, does not precludc a

proponent, or any shareholder of a.company, from pursuing any rights he or she may have against
the company in- court, should the management omit the proposal from the company S proxy
material. .
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U.S. Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counsel
100 F Street, N.E.’

Washington, D.C. 20549

RE: Xilinx, Inc. — 2012 Annual Meeting
' Supplement to Letters dated March 9, 2012 and
March 14, 2012 Relating to Shareholder Proposal of

the United Brotherhood of Carpenters Pension‘Fund
Ladies and Gentlemen: -

We refer to our letters dated March 9, 2012 and March 14, 2012 (together, the “No-
Action Request”), pursuant to which we requested that the Staff of the Division of
Corporation Finance (the “Staff”) of the Securities and Exchange Commission concur with
our view that the shareholder proposal and supporting statement (the “Proposal”) submitted
by the United Brotherhood of Carpenters Pension Fund (the “Proponent”) may properly be
omitted from the proxy materials to be distributed by Xilinx, Inc., a Delaware corporation
(the “Company”), in connection with its 2012 annual meeting of shareholders (the “2012
proxy materials™). : ’

This letter is in response to the letter to the Staff, dated March 28, 2012, submitted by
the Proponent (the “Proponent’s Letter”), and supplements the No-Action Request. In
accordance with Rule 14a-8(j), a copy of this letter is also being sent to the Proponent.

| Introduction

1t is telling that the Proponent’s Letter makes no effort to challenge, refute or ‘
distinguish the extensive authority and precedent cited in the No-Action Request. Instead,
the Proponent simply express its personal opinion, without legal basis, that the Company has
not satisfied its burden of proof in demonstrating the excludability of the Proposal.
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Accordingly, for the reasons set forth below and in the No-Action Request, the Company
continues to believe that the Proposal may properly be omitted from its 2012 proxy materials.

II.  Bases for Excluding the Proposal

First, as described in the No-Action Request, in a long line of precedent, the Staff has
concurred in the exclusion of shareholder proposals relating to the selection of independent
auditors and management of the independent auditor’s engagement. In addition, as noted in
the No-Action Request, in General Electric Co. (Jan. 28, 2003) and Loews Corp. (Jan. 28,
2003), the Staff permitted the exclusion of a shareholder proposal, substantially similar to the
Proposal, requesting disclosure of the auditor’s years of service and, where such service
exceeded five years, disclosure regarding the audit committee’s justification for the retention
of the same audit firm. In its response, the Staff noted that “disclosure of the method of
selecting independent auditors” related to the company’s ordinary business operations.

. The Proponent’s Letter fails to refute such precedent. Instead, the Proponent argues
that the Proposal merely “requests information on how the Audit Committee is managing the
independent auditor engagement,” suggesting that a request for information or a report does
not violate Rule 14a-8(i)(7). However, the Staff has made clear that when reviewing a
proposal requesting preparation of a report, the Staff looks to “whether the subject matter of
the special report ... involves a matter of ordinary business [and] where it does, the proposal
will be excludable.” Exchange Act Release No. 20091 (Aug. 16, 1983) (emphasis added);
see Staff Legal Bulletin No. 14E (Oct. 27, 2009). Accordingly, the Proponent’s emphasis on

“the report aspect of the Proposal ignores the plain fact that the subject matter of such report

and request for information relates to “managing the independent auditor engagement,” -
‘which is a matter of ordinary business and therefore excludable under Rule 14a-8(1)(7).

Second, the Proponent argues that failure to provide shareholders with the
information requested in the Proposal “would inhibit sharcholders from obtaining appropriate

-information to assist them in casting an informed auditor ratification vote.” However, the

Proponent fails to recognize that auditor ratification proposals, and more generaily, the
method of selecting a company’s auditors, are matters relating to a company’s ordinary
business operations. See Rite Aid Corp. (Mar. 31, 2006) (permitting exclusion under Rule
14a-8(i)(7) of a proposal seeking shareholder ratification of the appointment of auditors
because it related to “the method of selecting independent auditors™). Moreover, proposals
that seek additional or enhanced disclosure are excludable under Rule 14a-8(iX7) if the
subject matter of such disclosure relates to ordinary business. In Refac (Mar. 27, 2002), the
Staff permitted the exclusion of a shareholder proposal requesting that the board take steps to
change the company’s accounting firm and “amend and improve corporate disclosure
practices.” In its response, the Staff noted that the proposal related to “disclosure of ordinary
business matters” and permitted exclusion under Rule 14a-8(i)}(7).
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Third, the Proponent claims that the Company has not substantially implemented the
. Proposal. However, the Proponent refers only to the Company’s proxy disclosures and
ignores the information in the Audit Committee Charter (which is publicly available on the
Company’s website) that describes the Audit Committee’s evaluation of audit firm
independence. The Company believes that the Company’s proxy disclosures, together with
the information available in the Audit Committee Charter, describe the Company’s existing
policies and practices relating to audit firm independence and compare favorably to the
guidelines of the Proposal, which is generally to provide “insight into the anditor-client
relationship and efforts undertaken to protect auditor independence.” As stated in the No-
Action Request, the Company need not implement the Proposal exactly as proposed by the
Proponent for purposes of Rule 14a-8(i)(10) if the Company has satisfied the essential
objective of the Proposal.

Finally, the Proponent claims that the Proposal does not constitute multiple proposals
because the various provisions are unified under the concept of auditor independence. The
Proponent attempts to-unify separate and distinct items by highlighting the broadest common
concept among them, even if some items have only a tangential relationship to auditor
independence. For example, item 5 of the Proposal relates to training programs for Audit
Committee members, whereas item 3 of the Proposal relates to lead audit partner rotation.
is clear that the focus of item 5 is separate and distinct from the focus of item 3. In fact, item
5 also does not further the Proposal’s essential objective of giving shareholders “insight into
the auditor-client relationship.” Accordingly, the Proposal contains separate and distinct
" proposals and violates the one-proposal limitation under Rule 14a-8(c).

III. Conclusion

For the reasons stated above and in the No-Action Request, we respectfully request
that the Staff concur that it will take no action if the Company excludes the Proposal from its
2012 proxy materials. Should the Staff disagree with the conclusions set forth in this letter
and the No-Action Request, or should any additional information be desired in support of the
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Company’s position, we would appreciate the opportunity to confer with the Staff concerning
these matters prior to the issuance of the Staff’s response. Please do not hesitate to contact
me at (212) 735-2116.

Very truly yours,
Richard J. Grossman

cc:  Elizabeth M. O’Callahan, Senior Director and Corporate Counsel
Xilinx, Inc.

Douglas J. McCarron, Fund Chairman

Edward J. Durkin _
United Brotherhood of Carpenters Pension Fund

1024523.02-D.C. Server2A - MSW




UNITED BROTHERHOOD oF CARPENTERS AND.JOINERS OF AMERICA

Douglas [. McCarron

General President

SENT VIA EMAIL to shareholdersproposals@sec.gov
March 28, 2012

U.S. Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

100 F Street, N.E.

Washington, D.C. 20549

RE: Xilinx, Inc. 2012 Annual Meeting Omission of Shareholder Proposal of
the United Brotherhood of Carpenters Pension Fund

Ladies and Gentlemen:

I write on behalf of the United Brotherhood of Carpenters Pension Fund
(“Carpenters Fund” or “Fund”) in response to the request by Xilinx, Inc. (“Xilinx” or
“Company”) to the Staff of the Division of Corporation Finance (“Staff”) of the
Securities and Exchange Commission (“Commission”) that the Staff concur with
Xilinx’s view that it may properly exclude the Audit Firm Independence Report
proposal (“Proposal”) submitted by the Carpenters Fund pursuantto Commission
Rule 14a-8 (Proposals of Security Holders) for inclusion in the proxy materials to be
distributed by Xilinx in connection with its 2012 annual meeting of shareholders. We
respectfully request that the Staff not concur with Xilinx’s view that it may exclude

~ the Proposal from its 2012 annual meeting proxy materials.

In accordance with Rule 14a-8(k) and Section E of the Staff Legal Bulleting No.
" 14D (November 7, 2008), I am simultaneously sending a copy of this letter to Xilinx
and its counsel.

I Audit Firm Independence Report Proposal -

The subject of the Proposal is audit firm independence. Auditor independence
is the foundation for investor confidence in financial reporting. The Public Company
Accounting Oversight Board (“PCAOB") in its recent concept release on auditor
independence and audit firm rotation (“Concept Release”) stated that independence

1
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is both a description of the relationship between auditor and client and the mindset
with which the auditor must approach his or her work.! In order to maintain such an
independent mindset the audit firm must be able to exercise “professional
skepticism,” an attitude that includes a questioning mind and a critical assessment of
audit evidence. The PCAOB notes that auditor independence remains subjectto a
significant inherent risk; the accounting firm is a for-profit enterprise that is paid by
the company being audited to provide a service.

The Fund'’s submission of the Proposal is prompted by a concern that
independent public audit firms and many large public companies, such as Xilinx, are
engaged in long-tenured relationships during which the for-profit audit firms receive
considerable fees that may impact an auditor’s ability to maintain the necessary
independent mindset. Thus, the Proposal requests that the Board’s Audit Committee
prepare and disclose to shareholders an Audit Firm Independence Report that '
presents information that will allow shareholders to better assess Audit Committee
efforts to protect the independence of the external audit firm.

IL. The Company Fails to Satisfy Its Burden of Persuasion That the Proposal May
be Omitted from its 2012 Proxy Materials Pursuant to Rule 14a-8(i)(7), 14a-
8(i}(10), 14a-8(i)(3) or 14a-8(c).

As we demonstrate below, the Company fails to satisfy its burden of
persuasion on each of the following bases for its proposed exclusion of the Proposal
from its proxy materials: Rule 14a-8(i)(7) (Management functions: If the proposal
deals with a matter relating to the company’s ordinary business; (i)(10)
(Substantially implemented: If the company has already substantially implemented
the proposal; (1)(3) (Violation of law: If the proposal would, if implemented, cause the
company to violate any state, federal, or foreign law to which it is subject); and Rule
" 14a-8(c) (multiple proposals). Therefore, the Company’s request for permission to
exclude the Proposal should be denied.

A. The Company Fails to Satisfy Its Burden of Persuasion with Regards to
Rule 14a-8(i)(7) (Ordinary Business Matter)

Xilinx seeks leave to exclude the Proposal under Rule 14a-8(i}(7), arguing that
it raises a matter of ordinary business. The two central considerations in determining
whether a proposal is a matter of ordinary business relate to the subject matter of the
proposal and whether the proposal seeks to “micro-manage” the company by probing
too deeply into matters of a complex nature. Whether Xilinx is entitled to exclude the
Proposal rests on the definition of its subject matter.

* Public Cofnpany Accounting Oversight Board’s Concept Release on Auditor Independence and Audit Firm
Rotation, PCAOB Release No. 2011-006, August 16, 2011.




Xilinx argues that the subject matter of the Proposal relates to auditor rotation and
management of the independent auditors’ engagement. The Company states:

The Proponent has clearly demonstrated its strong focus on the issue of
auditor rotation by submitting 12 of the 19 proposals which were
subject to the above-referenced favorable no-action letters this proxy
season. Following the Staff’s denial of the Proponent’s request for
reconsideration of certain of the above-referenced no-action letters, the
Proponent now attempts to couch a proposal relating to auditor
rotation and the management of the Company’s independent auditors’
engagement as a report in order to evade these recent decisions of the
Staff. - ' '

However, a review of the actual terms of the Proposal clearly demonstrates
that the Proposal does not in any fashion seek to manage the independent auditors’
engagement. Rather, it requests information currently unavailable to shareholders to
assist them in monitoring the Audit Committee’s oversight of the independent
auditors. Indeed, as we discuss below, the Company annually includes in its proxy
statement a management proposal (Ratification of Appointment of External Auditors)
requesting that shareholders ratify the Audit Committee’s selection of the
independent accounting firm to serve as external auditor for the Company, so it is
ironic that the Company seeks to exclude from shareholders information that would
allow them to cast an informed vote on this management request.

The Proposal seeks to elicit information that will educate and inform

_shareholders concerning how the Audit Committee is performing its duty to protect
auditor independence for the benefit of the company and its shareholders. It does not
seek in any fashion to manage the independent auditor engagement, let alone to
“micro-manage” it. Shareholders are at risk of serious financial loss when audits fail
and the Concept Release notes that recent PCAOB investigations indicate that the lack
of auditor independence may indeed be the cause of failed audits. Thus, the subject
matter of the Proposal — auditor independence - is clearly appropriate for
shareholder consideration and the Company labeling it differently does not change
this fact. '

The Company notes that the Audit Committee considers many complex factors
and applies its judgment when selecting an independent auditor. It concludes that
“[t]he Proposal attempts to interfere with complex decisions best left to the Audit
Committee.” In support of this argument it notes that the Securities and Exchange
. Commission adopted final rules implementing Sarbanes-Oxley that established the
primacy of the audit committee in managing the audit firm engagement. The
Company then quotes from Exchange Act Release No. 47265 (Jan. 28, 2003), which
provides in pertinent part:




Historically, management has retained the accounting firm, negotiated
the audit fee, and contracted with the accounting firm for other
services. Our proposed rules, however, recognized the critical role that
audit committees can play in the financial reporting process and in
helping accountants maintain their independence from audit clients. An
effective audit committee may enhance the accountant's independence
by, among other things, providing a forum apart from management
where the accountants may discuss their concerns. It may facilitate
communications among the board of directors, management, internal
auditors and independent accountants. An audit committee also may
enhance auditor independence from management by appointing,
compensating and overseeing the work of the independent
_accountants.

We believe that this language clearly supports inclusion of the Proposal for it
provides the context for the establishment of the audit committee’s responsibility to
engage the independent auditors and protect auditor independence. It specifically
states that an effective audit committee “may enhance the accountant’s independence
by, among other things, providing a forum apart from management” and that the
focus is on enhancing auditor independence from management. In its no-action
request, the Company relies on this concept of protecting auditor independence from
management control for the benefit of shareholders to argue for excluding a
shareholder proposal that requests information on how the Audit Committee is
managing the independent auditor engagement and protecting auditor independence.

For at least the past decade, Xilinx’s proxy statements have included an
auditor ratification vote for shareholder consideration. In Xilinx’s most recent proxy
statement, the management proposal requesting shareholder ratification of the Audit
Committee’s appointment of Ernst & Young as its independent auditor states:

The Audit Committee has selected Ernst & Young LLP, an independent
registered public accounting firm, to audit the consolidated financial .
statements of Xilinx for the fiscal year ending March 31, 2012 and
recommends that stockholders vote for ratification of such
appointment. Although we are not required to submit to a vote of the
stockholders the ratification of the appointment of Ernst & Young LLP,
the Company, the Board and the Audit Committee, as a matter of good
corporate governance, have determined to ask the stockholders to
ratify the appointment. If the appointment of Ernst & Young LLP is not
ratified, the Audit Committee will take the vote under advisement in
evaluating whether to retain Ernst & Young LLP.

Consider again this statement from the Company’s no-action letter request:




In selecting an independent auditor, the Audit Committee considers
numerous, complex factors and applies its expertise and business
judgment to make its determination... The Proposal attempts to

" interfere with complex decisions best left to the Audit Committee,
which has the proper expertise and full information required to
manage the engagement of the Company’s independent audit firm in a
manner that is in the best interests of the Company and its
shareholders.

The Company’s inclusion of a management proposal requesting shareholder

- ratification of its appointment recognizes an appropriate role for shareholders in the
process. The proxy states that the ratification proposal is presented as a “matter of
good corporate governance,” and that the Audit Committee will take the vote “under
advisement in evaluating whether to retain Ernst & Young LLP.” The management of
the independent auditor engagement should be under the control of the Board’s Audit
Committee. The Proposal does not interfere with this Audit Committee
responsibility. Rather, it requests information for shareholders to consider as they
monitor how the Audit Committee is fulfilling its fiduciary duty to shareholders. We
respectfully submit that Staff concurrence with Xilinx's position on omission of the
Proposal would inhibit shareholders from obtaining appropnate information to assist
them in casting an informed auditor ratification vote.

B. The Company Fails to Satisfy Its Burden of Persuasion with Regards to
Rule 14a-8(i)(10) (Substantially Implemented).

The Company seeks to exclude the Proposal under Rule 14a-8(i)(10), claiming
that the Company has already “substantially implemented the essential objective of
the Proposal.” We disagree. In order to satisfy its burden of persuasion, the Company
. must demonstrate that its “policies, practices and procedures compare favorably with
the guidelines of the proposal” and that it has satisfied the essential objectives of the
Proposal. The Company acknowledges that the essential objective of the Proposal is
“to give shareholders insight into the auditor-client relationship and efforts
undertaken to protect auditor independence.”

To determine whether the Company meets its burden of persuasion one must
consider the actions the Company relies on to demonstrate that it has substantially
implemented the Proposal against the terms of the Proposal. The Proposal requests
the following information from the Board’s Audit Committee: -

1. Information concerning the tenure of the Company’s audit firm, if not
provided, as well as aggregate fees paid to the audit firm;

2. Information as to whether the Board has a policy or practice regarding audit
firm rotation;




3. Information regarding the process of lead audit partner rotation and the
respective roles of the audit firm, Audit Committee and management in that
process;

4. Information as to whether the Audit Committee has a policy of assessing the
risk posed to the Company by the long-tenured relationship of the audit firm
with the Company;

5. Information regarding training programs for audit committee members
relating to auditor independence, objectivity and professional skepticism; and

6. Information regarding additional policies or practices adopted by the Audit
Committee to protect the independence of the Company’s audit firm.

The Company states that it submits the ratification of the appointment of its
independent auditors to shareholders for a vote at its annual meeting, As we have
demonstrated above, the Proposal is designed to expand the Company’s disclosure so
that shareholders may make a more informed vote on the ratification issue.
Presenting this management proposal without the requested disclosure concerning -
auditor independence does not in any way address any provision of the Proposal or
the Proposal’s essential objective.

The Company’s substantial implementation argument describes limited proxy
statement disclosures that relate to aspects of the audit firm-client relationship: the
fees and services rendered by the audit firm over the past two years; a description of
the Audit Committee’s fee approval process, and an Audit Committee statement as to
whether the non-audit services and fees are consistent with SEC guidance and
compatible with maintaining auditor independence. The Company also notes the
receipt and review by the Committee of required communications from the external
audit firm that address its relationships with the Company and the services rendered.
These limited fee and process disclosures fall far short of meeting the Proposal’s
essential objective “to give shareholders insight into the auditor-client relationship
and efforts undertaken to protect auditor independence.”

The Proposal’s Audit Firm Independence Report requests both more extensive
disclosure with regards to aspects of current disclosure, such as fees and tenure, and
new disclosure relating to processes and practices, such as the consideration of audit
firm rotation, and the specific roles of the Audit Committee, management, and the
audit firm in the critically important practice of lead audit partner rotation. The
Independence Report prescribes enhanced disclosure designed to provide
shareholders more exact information on the full nature of the audit firm-client
relationship, such as greater detail concerning the practices and processes
undertaken to protect auditor independence, the efforts of Audit Committee member
to stay current on the issue of auditor independence and how best to protectit, and
Committee assurances that it has considered and assessed risks associated with the
long-tenured auditor relationship. This more fulsome disclosure will meet the
Proposal’s essential objective of providing “shareholders insight into the auditor-
client relationship and efforts undertaken to protect auditor independence.” The
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Company’s current disclosure is lacking in this regard, thus negating its claim of
substantial implementation.

C. The Company Fails to Satisfy Its Burden of Persuasion with Regards to
Rule 14a-8(i)(3) (Violation of Proxy Rules). A

The Company argues that the Proposal is vague and indefinite and thus
‘misleading and excludable under Rule 14a-8(i}(3). We believe the Company fails to
meet its burden of persuasion as relates to its Rule 14a-8(i)(3) argument against the
Proposal. '

The Proposal’s supporting statement clearly states that auditor independence
describes both a relationship between audit firm and client, as well as the mindset
with which an auditor approaches his or her duties on a particular account. Both the
independence of the audit firm - client relationship and the auditor’s ability to
approach his or her tasks with a questioning mind able to critically assess audit
evidence must be guarded. The Proposal outlines in clear and precise terms a set of
disclosures that would comprise the Audit Firm Independence Report. These
disclosures each relate to information or practices and procedures with which the
Audit Committee is associated in the conduct of its responsibilities to protect auditor
independence.

In considering the Company’s arguments, it is important to note that Xilinx
shareholders are annually asked to ratify the appointment of “external auditors.” In
conjunction with the ratification vote, the Company, as prescribed by the SEC rules,
provides a degree of proxy statement disclosure relating to audit firm fee data,
services obtained from the external audit firm, and fee pre-approval processes. The
disclosure includes a statement that the Audit Committee considers whether the
obtaining of additional services (non-financial audit and tax consulting fees) from the
audit firm is “compatible with maintaining Ernst & Young LLP’s independence.”
(Xilinx, Inc 2011 Proxy Statement, p.31). Additionally, the Audit Committee’s report
states that it “has received and reviewed the written disclosures and the letter from
Ernst & Young LLP required by applicable requirements of the PCAOB regarding the
independent accountant’s communications with the audit committee concerning
~ independence, and has discussed with them their independence from the Company
and its management.” (Xilinx, Inc 2011 Proxy Statement, p.56).

The concept of auditor independence, both in terms of a relationship and a
mindset, are concepts familiar to shareholders. Their vote solicited annually on the
issue of ratification requires their consideration of these concepts. The enhanced
disclosure requested in the proposed Audit Firm Independence Report is designed to
provide shareholders better insight into the full extent of the audit-client relationship
and the full range of practices undertaken to protect the auditor’s independence
mindset within the context of a long-tenured audit firm-client relationship. The
concept of auditor independence as presented in the Proposal and supporting -
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statement, and the specific items of disclosure requested in the Proposal, are neither

vague nor indefinite, Both the shareholders voting on the Proposal; and the Company
in implementing the proposal (if it chose to) would be able to determine with a great

degree of certainty exactly what action or measures the Proposal requires.

D. The Company Fails to Satisfy Its Burden of Persuasion with Regards to
Rule 14a-8(c) (Multiple Proposals).

The Company finally argues it should be granted leave to exclude the Proposal
under Rule 14a-8(c), claiming that the Proposal actually contains multiple proposals.
To prevail, the Company must demonstrate that the Proposal combines separate and
distinct elements which lack a single, well-defined, unifying concept. The Proposal
clearly contains a single, unifying concept; each provision of the Proposal seeks
disclosure of information to assist shareholders in assessing how well the Audit
Committee monitors and seeks to ensure that the auditors are independent of
management. While the Company asserts that each of the provisions of the Proposal
is separate and distinct, they all coalesce around a single concept - auditor
independence. No provision should be viewed in isolation; all address important
aspects of the Audit Committee’s fulfillment of its important duty to protect Company
and investor interests by addressing threats to auditor independence. The Company
should not be granted leave to omit the Proposal as it has failed to meet its burden of
persuasion that the Proposal represerits multiple proposals.

111 Conclusion

We respectfully submit that Xilinx, Inc. has failed to meet its burden of
persuasion with respect to each of its Rule 14a-8(i)(7), (i}(3), (i)(10) and 8(c)
arguments in support of its request for Staff concurrence with its view that it may
omit the Fund’s Audit Firm Independence Report proposal from its 2012 proxy
materials. )

Please direct correspondence related to this matter to the undersigned at

edurkin@carpenters.org.

Sincerely,
E. Gt
Edward . Durkin

cc:  Elizabeth M. O’Callahan, Senior Director and Corporate Counsel,
Xilinx, Inc.
Richard J. Grossman, Skadden, Arps, Slate, Meagher & Flom LLP
Douglas J. McCarron, Fund Chair
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Office of Chief Counsel
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RE:  Xilinx, Inc. — 2012 Annual Meeting
Omission of Shareholder Proposal of the United
Brotherhood of ters Pension Fund

Ladies and Gentlemen:

We are writing on behalf of our client, Xilinx, Inc., a Delaware
corporation (the “Company”), to supplement our letter, dated March 9, 2012 (the
“No-Action Request”), pursuant to which we requested, on behalf of the Company,
that the Staff (the “Staff”) of the Division of Corporation Finance of the Securities
and Exchange Commission concur with the Company’s view that the shareholder
proposal and supporting statement (collectively, the “Proposal”) submitted by the
United Brotherhood of Carpenters Pension Fund (the “Proponent”) may properly be
excluded from the proxy materials to be distributed by the Company in connection
with its 2012 annual meeting of shareholders (the “2012 proxy materials™).

We are writing to bring the Staff’s attention two additional previous
no-action requests in which the Staff allowed companies to exclude sharcholder -
proposals that are similar to the Proposal. In each of General Electric Co. (Jan. 28,
2003) and Loews Corp. (Jan. 28, 2003), the Staff permitted the exclusion, pursuant to
Rule 14a-8(i)(7), of a shareholder proposal (the “Prior Proposal”) that requested that
the company’s audit committee disclose “ the number of consecutive years of audit
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service to the company performed by the audit firm that was recommended by the
audit committee. In addition, the Prior Proposal requested that, “[i]n the event the
recommended audit firm has performed audit services to the company in excess of
five consecutive years the [aJudit [cJommittee shall include in their recommendation
clear justification for the retention of the same audit firm for such an extended
period.” In making its determination that the Prior Proposal was properly excludable
pursuant to Rule 14a-8(i)(7), the Staff noted that “disclosure of the method of
selecting independent auditors™ related to the company’s ordinary business

operations.

. The disclosure requested by the Prior Proposal and the Proposal is
substantially similar. Both request disclosure regarding audit firm tenure and both
request disclosure related to audit firm rotation — the Prior Proposal requests a “clear
justification” for retaining the same audit firm for a period of more than five
consecutive years while the Proposal requests that the Company disclose whether the
Audit Committee has a “policy or practice of periodically considering andit firm

‘rotation ... and if not, why.” Given the substantial similarity between the disclosure
requested by the Proposal and the Prior Proposal, the Company believes that the
Proposal, like the Prior Proposal, is properly excludable pursuant to Rule 14a-8(i)(7)
since “disclosure of the method of selecting independent auditors” requested by the

" Proposal “relat[es] to [the Company’s] ordinary business operations.

For the reasons stated above and in the No-Action Request, we
respectfully request the Staff’s concurrence that it will take no action if the Company
excludes the Proposal from the 2012 proxy materials pursuant to Rule 142-8(i)(7). A
copy of this letter is being furnished to the Proponent. If we can be of any further
assistance, or if the Staff should have any questions, please do not hesitate to contact
me at the telephone number or email address appearing on the first page of this letter.

Very truly yours,

ik

Richard J. Grossman
cc:  Elizabeth M. O’Callahan, Senior Director and Corporate Counsel
Xilinx, Inc.
Douglas J. McCarron, Fund Chairman
Edward J. Durkin
United Brotherhood of Carpenters Pension Fund

959760.02-New York Server 4A - MSW




SKADDEN, ARPS, SLATE, MEAGHER & FLOM LLP
FOUR TIMES SQUARE
. FIRM/AFFILIATE OFFICES
NEW YORK t0036-6522 BOSTON
—— CHICAGO
TEL: (212) 735-3000 .05 ANGELES
FAX: (212) 735-2000 PALO ALTO
www.skadden.com vi‘s':a;n:::'usg‘::.
WILMINGTON *
BEING
BRUSSELS
March 9, 2012 FRANKFURT
HONG KONG
LONDON
MOSCOW
MUNICH
PARIS
SINGAPORE
. SYDNEY
TOKYO
. TORONTO
BY EMAIL (shareholde _gov , Vi

U.S. Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

100 F Street, N.E.

‘Washington, D.C. 20549

RE: Xilinx, Inc. —2012 Annual Meeting
Omission of Shareholder Proposal of the United Brotherhood
of Carpenters Pension Fund

Ladies and Gentlemen:

Pursuant to Rule 14a-8(j) promulgated under the Securities Exchange Act of 1934, as
amended, we are writing on behalf of our client, Xilinx, Inc., a Delaware corporation (the
“Company”), to request that the Staff of the Division of Corporation Finance (the “Staff”) of
the Securities and Exchange Commission (the “Commission”) concur with the Company’s
view that, for the reasons stated below, it may exclude the shareholder proposal and
supporting statement (the “Proposal™) submitted by the United Brotherhood of Carpenters
Pension Fund (the “Proponent”) from the proxy materials to be distributed by the Company
in connection with its 2012 annual meeting of shareholders (the “2012 proxy materials™).

In accordance with Section C of Staff Legal Bulletin No. 14D (Nov. 7, 2008) (“SLB
14D”), we are emailing this letter and its attachments to the Staff at
shareholderproposals@sec.gov. In accordance with Rule 14a-8(j), we are simultaneously
sending a copy of this letter and its attachments to the Proponent as notice of the Company’s
intent to omit the Proposal from the 2012 proxy materials.

Rule 14a-8(k) and Section E of SLB 14D provide that shareholder proponents are
required to send companies a copy of any correspondence that the shareholder proponent
elects to submit to the Commission or the Staff. Accordingly, we are taking this opportunity
to remind the Proponent that if the Proponent submits correspondence to the Commission or
the Staff with respect to the Proposal, a copy of that correspondence should concurrently be
furnished to the undersigned on behalf of the Company.
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| The Proposal

The text of the resolution contained in the Proposal is copied below:

Therefore, Be it Resolved: That the shareholders of Xilinx, Inc. request that
the Board Audit Committee prepare and disclose to Company shareholders an
annual Audit Firm Independence Report that provides the following:

1.

Information concerning the tenure of the Company’s audit firm if such
information is not already provided, as well as the aggregate fees paid by
the Company to the audit firm over the period of its engagement;

Information as to whether the Board’s Audit Committee has a policy or
practice of periodically considering audit firm rotation or seeking
competitive bids from other public accounting firms for the audxt
engagement, and if not, why,

Information regarding the mandated practice of lead audit partner rotation
that addresses the specifics of the process used to select the new lead
partner, including the respective roles of the audit firm, the Board’s Audlt
Committee, and Company management;

Information as to whether the Board’s Audit Committee has a policy or
practice of assessing the risk that may be posed to the Company by the
long-tenured relationship of the audit firm with the Company;

Information regarding any training programs for audit committee members
relating to auditor independence, objectivity, and professional skepticism,
and

Information regarding additional policies or practices, other than those
mandated by law and previously disclosed, that have been adopted by the
Board’s Audit Committee to protect the independence of the Company’s
audit firm.

‘A copy of the Proposal, as well as related correspondence, is attached hereto as

Exhibit A.

1 8 Bases for Exclusion

We hereby respectfully request that the Staff concur in our view that the Company
may exclude the Proposal from the 2012 proxy materials pursuant to:

e Rule 14a-8(i)(7), because the Proposal deals with a matter relating to the
Company’s ordinary business operations;
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¢ Rule 14a-8(i)(10), because the Proposal is substantially implemented;

¢ Rule 14a-8(i)(3), because the Proposal is impermissibly vague and indefinite
and materially false and misleading; and ‘

¢ Rule 142a-8(c) because the Proposal contains multiple proposals.
II.  Analysis

A.  The Proposal May be Excluded from the 2012 Proxy Materials Pursuant
to Rule 14a-8(i)(7) Because the Proposal Relates to the Company’s
Ordinary Business Operations.

Under Rule 142-8(i)(7), a shareholder proposal may be excluded from a company’s
proxy materials if the proposal “deals with matters relating to the company’s ordinary
business operations.” In Exchange Act Release No. 40018 (May 21, 1998) (the “1998
Release™), the Commission stated that the policy underlying the ordinary business exclusion
rests on two central considerations. The first recognizes that certain tasks are so fundamental
to management’s ability to run a company on a day-to-day basis that they could not, as a
practical matter, be subject to direct sharcholder oversight. The second consideration relates-
to the degree to which the proposal seeks to “micro-manage” the company by probing too
deeply into matters of a complex nature upon which shareholders, as a group, would not be in
a position to make an informed judgment.

The Commission has also stated that when determining whether a proposal requesting
the preparation of a report is excludable under Rule 14a-8(i)(7), the Staff “will consider
whether the subject matter of the special report ... involves a matter of ordinary business
[and] where it does, the proposal will be excludable.” See Exchange Act Release No. 20091
(Aug. 16, 1983) (the “1983 Releasc™) (noting that the Staff’s prior position that proposals
requesting reports on specific aspects of the company’s business would not be excludablé
under ordinary business “raise[d] form over substance and renderfed] the provisions of [the
predecessor to Rule 14a-8(1)(7)] largely a nullity”).

The Proposal requests that the Audit Committee prepare an annual report relating to
the Company’s relationship with its independent auditors. As the Proponent is aware, it is
well established that the selection and management of independent auditors are matters
relating to the ordinary business operations of a company. See, e.g., ConocoPhillips (Jan. 13,
2012) (permitting exclusion under Rule 14a-8(i)(7) of a proposal requesting an audit firm
rotation policy because it relates to the company’s ordinary business operations, and noting
that “[p]roposals concerning the selection of independent auditors or, more generally,
management of the independent auditor’s engagement, are generally excludable under rule
14a-8(i)(7)"); ITT Corp. (Jan. 13, 2012) (same); AT&T Inc. (Jan. 5, 2012) (same); Hess Corp.
(Jan. 5, 2012) (same); Duke Energy Corp. (Jan. 5, 2012) (same); Dominion Resources Inc.
(Jan. 4, 2012) (same); General Dynamics Corp. (Jan. 4, 2012) (same); The Dow Chemical
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Co. (Jan. 4, 2012) (same); American Electric Power Co., Inc. (Jan. 4, 2012) (same);
Prudential Financial, Inc. (Jan. 4, 2012) (same); Sprint Nextel Corp. (Dec. 28, 2011) (same);
Baker Hughes Inc. (Dec. 27, 2011) (same); General Electric Co. (Dec. 23, 2011) (same);
Alcoa Inc. (Dec. 23, 2011) (same); U.S. Bancorp (Dec. 16, 2011) (same); Stanley Black &
Decker, Inc. (Dec. 15, 2011) (same); The Walt Disney Co. (Nov. 23, 2011, Commission
review denied Dec. 20, 2011) (same); Hewlett-Packard Co. (Nov. 18, 2011, Commission
review denied Dec. 16, 2011) (same); and Deere & Co. (Nov. 18,2011, Commission review
denied Dec. 12, 2011) (same).

The Proponent has clearly demonstrated its strong focus on the issue of auditor
rotation by submitting 12 of the 19 proposals which were subject to the above-referenced
favorable no-action letters this proxy season. Following the Staff’s denial of the Proponent’s
request for reconsideration of certain of the above-referenced no-action letters, the Proponent
now attempts to couch a proposal relating to auditor rotation and the management of the
Company’s independent anditors’ engagement as a report in order to evade these recent
decisions of the Staff. However, as the 1983 Release makes quite clear, a proposal
requesting a report involving a matter of ordinary business is properly excludable under Rule
14a-8(iX(7).

Pursuant to NASDAQ Rule 5605(c)2)(AXii), the Company maintains an Audit
Committee that meets the requirements of Exchange Act Rule 10A-3. Under Section
10A(m)2) of the Exchange Act and Rule 10A-3(b)(2) thereunder, the Audit Committee is
“directly responsible for the appointment, compensation, retention and oversight of the work
of any registered public accounting firm [engaged by the Company] ... for the purpose of
preparing or issuing an audit report ... and each such registered public accounting firm must
report directly to the audit committee.” This rule recognizes that the selection and oversight
of a company’s independent auditor is an appropriate matter for a company’s audit
committee, and not a company’s shareholders. Because the Company’s Audit Committee is
responsible — by law and pursuant to the Audit Committee’s charter — for the appointment
and oversight of the Company’s independent anditors, decisions relating to the management
of the Company’s auditors, including whether to implement a policy requiring periodic
rotation of audit firms, and the Audit Committee’s policies and practices relating to soliciting
competitive bids, rotation of the lead audit partner and other matters involving auditor :
independence are matters that cannot, as a practical matter, be subject to direct shareholder
oversight. : _

In selecting an independent auditor, the Audit Committee considers numerous,
complex factors and applies its expertise and business judgment to make its determination.
The Audit Committee considers potential andit firms” experience and expertise in the
Company’s industry, the audit firm’s past experience and relationship with the Company, the
reputation and integrity of the audit firm, the audit firm’s performance, and the costs and
benefits of changing audit firms. The Audit Committee must also consider the availability of
a suitable alternative audit firm, given the consolidation within the accounting industry, and
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whether such alternative firm has provided non-audit services to the Company that would
impair its independence. The Proposal attempts to interfere with complex decisions best left
to the Audit Committee, which has the proper expertise and full information required to
manage the engagement of the Company’s independent audit firm in a manner that is in the
best interests of the Company and its shareholders.

As the Staff is well aware, Section 203 of the Sarbanes-Oxley Act mandated rotation
of lead audit partners and the concurring partner every five years. On January 28, 2003, the
Commission adopted final rules implementing this requirement of Sarbanes-Oxley and the
Office of the Chief Accountant subsequently issued an FAQ on auditor independence .
questions, including on the issue of audit partner rotation. In adopting these rules, the
Commission recognized the essential role of the audit committee in managing the
administration of the audit firm’s engagement:

“Historically, management has retained the accounting firm, negotiated the
andit fee, and contracted with the accounting firm for other services. Our
proposed rules, however, recognized the critical role that audit committees
can play in the financial reporting process and in helping accountants maintain
their independence from audit clients. An effective audit committee may
enhance the accountant's independence by, among other things, providing a
forum apart from management where the accountants may discuss their
concerns. It may facilitate communications among the board of directors,
management, internal auditors and independent accountants. An audit
committee also may enhance auditor independence from management by
appointing, compensating and overseeing the work of the independent
accountants.”

Exchange Act Release No. 47265 (Jan. 28, 2003). Clearly, the Commission has recognized
that the administration of an audit firm’s engagement, including auditor independence and
aud:tpartnerrotatxon, is a matter for a company’s audit committee and, as such, relates to a
company’s ordinary business operations. The specific process used by a company’s audit
committee to assure and enhance auditor independence and to implement the mandated andit
partner rotation requirement is clearly within the purview of the audit committee and is not
an appropriate matter to be micro-managed by shareholders. This is especially true when it

* comes to complex, and often nuanced, personnel decisions relating to the selection of the
lead audit partner.

In addition, the fact that the Proposal relates to a risk assessment does not preclude
reliance on Rule 14a-8(i)(7). While the Staff changed its approach with respect to the ability
of companies to rely on Rule 14a-8(i)(7) regarding risk assessment proposals, as explained in
Staff Legal Bulletin No. 14E (Oct. 27, 2009), in evaluating shareholder proposals that request
a risk assessment:
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“rather than focusing on whether a proposal and supporting statement relate fo
the company engaging in an evaluation of risk, we will instead focus on the
subject matter to which the risk pertains or that gives rise to the risk ...
[S]imilar to the way in which we analyze proposals asking for the preparation
of a report, the formation of a committee or the inclusion of disclosure in a
Commission-prescribed document — where we look to the underlying subject
matter of the report, committee or disclosure to determine whether the
proposal relates to ordinary business — we will consider whether the
underlying subject matter of the risk evaluation involves a matter of ordinary
business to the company” (emphasis added).

Consistent with this framework, the Staff has continued to concur in the exclusion of
shareholder proposals seeking risk assessments when the subject matter concerns ordinary
business operations. See Kraft Foods, Inc. (Feb. 23, 2012) (permitting exclusion under Rule
14a-8(i)(7) of a proposal requesting a report detailing the ways in which the company
assesses water risk to its agricultural supply chain because it related to “decisions relating to
supplier relationships™); Sempra Energy (Jan. 12, 2012, recon. denied Jan. 23, 2012)
(permitting exclusion under Rule 14a-8(i)(7) of a proposal requesting an annual review and
report of the company’s management of political, legal and financial risks posed by the
company’s operations in “any country that may pose an elevated risk of corrupt practices,”
and noting that “although the proposal requests the board to conduct an independent
oversight review of Sempra’s management of particular risks, the underlying subject matter
of these risks appears to involve ordinary business matters”); Pfizer Inc. (Feb. 16, 2011)
(permitting exclusion under Rule 14a-8(i)(7) of a proposal requesting an annual assessment
and report of risks created by actions the company takes to avoid or minimize U.S. federal,
state and local taxes becanse it related to “decisions concerning the company’s tax expenses
and sources of financing™); The TUX Companies, Inc. (Mar. 29, 2011) (same); 4mazon.com,
Inc. (Mar. 21, 2011) (same); Wal-Mart Stores, Inc. (Mar. 21, 2011) (same); and Lazard Ltd.
(Feb. 16, 2011) (same). A

In the present case, although Item 4 of the Proposal requests information on :
“assessing the risk that may be posed to the Company by the long-tenured relationship of the
audit firm with the Company,” the subject matter of the risk evaluation relates to the ordinary
business of management of the Company’s independent anditors and therefore is excludable
pursuant to Rule 14a-8()(7).

: We also note that even if a proposal touches upon a significant social policy issue, the
Staff has concurred that such proposal is excludable in its entirety when it implicates
ordinary business matters. For example, in General Electric Co. (Feb. 3, 2005) and Capital
One Financial Corp. (Feb. 3, 2005), the Staff concurred that proposals relating to “the
elimination of jobs within the Company and/or the relocation of U.S.-based jobs by the
Company to foreign countries” were excludable under Rule 142-8(i)(7) as relating to
“management of the workforce™ even though the proposals also related to offshore relocation
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of jobs. Compare General Electric Co. (Feb. 3, 2004) (proposal addressing only the offshore
relocation of jobs was not excludable under Rule 14a-8(i)(7)).

As evidenced by very recent precedent involving auditor rotation proposals, it is clear
that proposals relating to the selection and management of independent auditors do not
present a significant social policy issue that would override the ordinary business aspect of
such proposals. Accordingly, a transparent attempt by the Proponent to recast an auditor
rotation proposal into a broader proposal requesting a report on audit firm independence

.should not be used to circumvent what the Staff has consistently concluded are matters

relating to a company’s ordinary business operations.

B. The Proposal May be Excluded from the 2012 Proxy Materials Pursuant
to Rule 14a-8(i)(10) Because the Company Has Substantially
Implemented the Proposal.

Rule 14a-8(i)(10) permits a company to exclude a shareholder proposal if the
company has already substantially implemented it. The Commission adopted the
“substantially implemented” standard in 1983 after determining that the “previous formalistic
application” of the rule defeated its purpose, which is to “avoid the possibility of ‘
shareholders having to consider matters which have already been favorably acted upon by
management.” See 1983 Release and Exchange Act Release No. 12598 (Sept. 7, 1976).
Accordingly, the actions requested by a proposal need not be “fully effected” provided that
they have been “substantially implemented” by the company. See 1983 Release.

Applying this standard, the Staff has consistently concurred with the exclusion of a
proposal when it has determined that the company’s policies, practices and procedures
compare favorably with the gnidelines of the proposal. See, e.g., Duke Energy Corp. (Feb.
21, 2012) (permitting exclusion under Rule 14a-8(i)(10) of a proposal requesting that an
independent board committee assess and prepare a report on the company’s actions to build
shareholder value and reduce greenhouse gas and other air emissions, and noting that the
company’s “policies, practices and procedures, as well as its public disclosures, compare
favorably with the guidelines of the proposal and that Duke Energy has, therefore,
substantially implemented the proposal™); Condgra Foods, Inc. (Jul. 3, 2006) (permitting
exclusion under Rule 14a-8(i)(10) of a proposal requesting a sustainability report where the
company already published a sustainability report as part of its corporate responsibilities
report); Talbots, Inc. (Apr. 5, 2002) (permitting exclusion under Rule 14a-8(1)(10) of a
proposal requesting that the company adopt a code of conduct based on International Labor
Organization human rights standards where the company had established its own business
practice standards); Nordstrom Inc. (Feb. 8, 1995) (permitting exclusion under the
predecessor to Rule 14a-8(i)(10) of a proposal requesting commitment to a code of conduct
for its overseas suppliers that was substantially covered by existing company guidelines); and
Texaco, Inc. (Mar. 28, 1991) (permitting exclusion under the predecessor to Rule 14a-8




Office of Chief Counsel
March 9, 2012
Page 8

(1)(10) of a proposal requesting that the company adopt the Valdez Principles where the
company already had adopted policies, practices and procedures regarding the environment).

In addition, the Staff has permitted exclusion under Rule 14a-8(i)(10) wherea
company has satisfied the essential objectives of the proposal, even if the proposal had not
been implemented exactly as proposed by the proponent. See, e.g., Masco Corp. (Mar. 29,
1999) (permitting exclusion on substantial implementation grounds where the company
adopted a version of the proposal with slight modifications and clarification as to-one of its
terms); see also Exelon Corp. (Feb. 26, 2010) (permitting exclusion on substantial
implementation grounds of a proposal requesting a report disclosing policies and procedures
_ for political contributions and monetary and non-monetary political contributions where the
company adopted corporate political contributions guidelines); Johnson & Johnson (Feb. 17,
2006) (permitting exclusion on substantial implementation grounds of a proposal directing
management to verify employment legitimacy of U.S. employees and terminating employees
not in compliance where the company confirmed it complied with existing federal law to
verify employment eligibility and terminate unauthorized employees); and The Gap Inc.
(Mar. 16, 2001) (permitting exclusion on substantial implementation grounds of a proposal
requesting a report on child labor practices of the company’s suppliers where the company
had established a code of vendor conduct, monitored compliance with the code, published
information on its website about the code and momtonng programs and dlscussed child labor
issues with shareholders).

In addition, proposals have been considered “substantially implemcnted” where a
company has implemented parts, but not all, of a multifaceted proposal. See, e.g., The
Columbia/HCA Bealthcare Corp. (Feb. 18, 1998) (permitting exclusion on substantial
implementation grounds where the company took steps to partially implement three of four
actions requested by the proposal). Furthermore, the Staff has taken the position that if a
major portion of a shareholder proposal may be omitted pursuant to Rule 14a-8(i)(10), the
entire proposal may be omitted. See The Limited (Mar. 15, 1996) (permitting exclusion on
mootness grounds of a proposal requesting a report which describes the company’s actions to
ensure foreign suppliers meet basic standards of conduct where the company had already
adopted guidelines requiring such compliance, despite the proponent’s argument that such
guidelines only addressed part of the proposal and overlooked the part relating to explanation
of how such matters are to be presented to or discussed by shareholders); and American
Brands, Inc. (Feb. 3, 1993) (permitting exclusion of a proposal requesting a report on the
company’s tobacco and insurance businesses, where one of the four topics was found
excludable under the predecessor to Rule 14a-8(i)(10) and another was excludable under the
predecessor to Rule 14a-8 (iX(7)).

The Proposal requests that the Audit Committee prepare an annual report regarding
various aspects of audit firm independence, which would include information conceming
audit firm tenure and audit fees paid by the Company, auditor rotation or competitive bids
policies, lead audit partner rotation, risk assessment relating to audit firm tenure, training
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programs for audit committee members and any other policies relating to audit firm
independence. As articulated in the supporting statement, the essential objective of the
Proposal is to “give shareholders insight into the auditor-client relationship and efforts
undertaken to protect auditor independence.”

The Company submits the ratification of the appointment of its independent auditors
to shareholders for a vote at its annual meeting. The Company also discloses in the annual
meeting proxy statement specific information relating to the Company’s independent
auditors. Inits 2011 Annual Meeting Proxy Statement, the Company disclosed:

e the tenure of the Company’s independent auditors and the aggregate fees
billed by the independent auditors for the past two fiscal years (addressing
Item 1 of the Proposal);

e the Audit Commitiee’s policies and procedures for approval of audit (and
audit related), non-audit and tax consulting work performed by the
Company’s independent auditors (addressing Items 4 and 6 of the Proposal);
and

o the Audit Committee’s consideration of whether the provision of services by
the independent auditors are consistent with SEC guidance, and whether the
service facilitates the performance of the audit, improves the Company’s
financial reporting process and is otherwise in the Company’s best interests
and compatible with maintaining the independent auditor’s independence
(addressing Items 4 and 6 of the Proposal).

In addition, the Company’s Audit Committee Charter expressly states that the
Company evaluates the independence of the Company’s independent auditors by, among
other things, reviewing with the auditors their independence from management and the
Company and the matters included in the written disclosures required by the applicable
requirements of the Public Company Accounting Oversight Board regarding the independent
accountant’s communications with the Audit Committee concerning independence,
discussing with the independent anditors relationships and services that in the view of the
Audit Committeée may affect auditor objectivity or independence and taking, or
recommending that the full Board take, appropriate action to oversee the independence of the
outside anditors, all of which relate to the Audit Commlttee s efforts to protect auditor
independence.

The Company’s proxy disclosure, together with the information available in the Audit
Committee charter, describes the Company’s existing policies and practices relating to audit
firm independence and gives shareholders insight into the Audit Committee’s efforts to
protect auditor independence. Therefore, the Proposal is excludable under Rule 14a-8(i)(10)
because the Company has substantially implemented the essential objective of the Proposal.
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C. ‘The Proposal May be Excluded from the 2012 Proxy Materials Pursuant
to Rule 14a-8(i)(3) Because the Proposal Is Impermissibly Vague and
Indefinite and Materially False and Misleading. - '

Rule 14a-8(1)(3) permits the exclusion of a shareholder proposal if the “proposal or
supporting statement is contrary to any of the Commission’s proxy rules, including Rule
14a-9, which prohibits materially false or misleading statements in proxy soliciting
materials.” The Staff bas consistently taken the position that vague and indefinite proposals
are inherently misleading and therefore excludable under Rule 14a-8(i)(3) because “peither
the stockholders voting on the proposal, nor the company in implementing the proposal (if
adopted), would be able to determine with any reasonably certainty exactly what actions or
measures the proposal requires.” Staff Legal Bulletin No. 14B (Sept. 15, 2004); see aiso
Dyer v. SEC, 287 F.2d 773, 781 (8th Cir. 1961) (“[I}t appears to us that the proposal, as
drafted and submitted to the company, is so vague and indefinite as to make it impossible for
cither the board of directors or the stockholders at large to comprehend precisely what the
proposal would entail ). ‘

In this regard, the Staff has concurred with the exclusion of shareholder proposals -
with vague terms or references, including proposals requesting reports on various topics. In
Bank of America Corp. (June 18, 2007), the Staff permitted the exclusion of a proposal
requesting a report “conceming the thinking of the Directors concerning representative
payees” and the “standards for selection of these important people” because the proposal was
impermissibly vague and indefinite. See also AT&T Inc. (Feb. 16, 2010, recon. denied Mar.
2, 2010) (permitting exclusion under Rule 14a-8(i)(3) of a proposal requesting a report on
payments used for “grassroots lobbying communications™); The Kroger Co. (Mar. 19, 2004,
recon. denied Apr. 21, 2004) (permitting exclusion under Rule 14a-8(i)(3) of a proposal
seeking a sustainability report based on the Global Reporting Initiative’s sustainability
reporting guidelines); and Puget Energy, Inc. (Mar. 7, 2002) (permitting exclusion under
Rule 14a-8(i)(3) of a proposal requesting that the company’s board take the necessary steps
to implement a policy of “improved corporate governance”).

The Proposal requests, among other things, that the Andit Committee prepare a report
on audit firm independence. The Proposal describes auditor independence as including “the
mindset with which the auditor must approach his or her duty to serve the public” and the
auditor’s “professional skepticism” or “attitude that includes a questioning mind.” The
concept of an auditor’s mindset, professional skepticism and attitude are vague and subject to
varying interpretations and the Proposal does not clarify what a report relating to such
matters would look like. Similar to the vague and indefinite nature of the report in Bank of
America relating to “thinking of Directors concerning representative payees,” the Proposal’s
request for insight into the “auditor-client relationship” and matters relating to the auditor’s
mindset is also vague and indefinite. See also NSTAR (Jan. 5, 2007) (permitting exclusion
under Rule 14a-8(i)(3) of a proposal requesting “standards of record keeping of our financial
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records” where the company argued that “standards” and “financial records” were vague and
indefinite).

Moreover, the Proposal fails to reconcile the foregoing information relating to the
auditor’s mindset, professional skepticism and attitude with the six numbered items listed in
the resolution portion of the Proposal. A report on the former, aside from being difficult to
implement given the vague and indefinite nature of such concepts, may look materially
different from a report on, among other things, the audit fees paid by the Company. Asa
result, shareholders voting on the Proposal may have different interpretations and
expectations as to what the report will encompass, which may result in any action ultimately
taken by the Company upon implementation being significantly different from the actions
envisioned by shareholders voting on the Proposal. See Fuqua Industries, Inc. (Mar. 12,
1991) (permitting exclusion under Rule 14a-8(i)(3) where the “meaning and application of
terms and conditions ... in the proposal would have to be made without guidance from the
proposal and would be subject to differing interpretations™).

In addition, the Proposal contains vague and overly broad requests for information
and fails to provide guidance as to the specific policies or practices contemplated. Paragraph
6 of the Proposal, for example, requests information regarding “policies or practices, other
than those mandated by law and previously disclosed, that have been adopted by the Board’s
Audit Committee to protect the independence of the Company’s audit firm.” As aresult, it is
unclear what additional policies or practices the Proponent seeks beyond what the Company
has already provided. No other guidelines are given to limit the scope of this information
request. If the Proponent cannot identify the policies or practices contemplated by this
request, neither the Company nor its shareholders voting on the Proposal would be able to
ascertain with any reasonably certainty what information should be reported. In addition,
Paragraph 5 requests information regarding “any training programs for audit committee

‘members relating to auditor independence, objectivity, and professional skepticism.” ¥t is far
from clear what would constitute a training program for “objectivity” or “professional
skepticism.” In addition, this statement does not specify the time period such information
should cover and potentially covers all training programs for audit committee members.
Because the Proposal requests broad and open-ended information and fails to provide
sufficient guidance on the scope of the report, it would be difficult for the Company or its
sharcholders to determine with any degree of certainty what must be addressed in the report
in order to comply with the Proposal.

- The Proposal is also materially misleading because it fails to state that the preparation
of the report could result in significant expense to the Company. - As discussed above, given
the broad and open-ended nature of the report, producing such a report could require
- significant management and Board resources and result in a burdensome cost to the
Company. In Schering-Plough Corp. (Mar. 4, 1976), the Staff noted that a proposal
requesting a report regarding the company’s position on drug labeling, among other things,
could, without certain additional information, be misleading.
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“Specifically, although the proposal deals with the preparation and issuance of
a special report on a certain area of the company’s business, it fails to discuss
the cost of preparing such a report or whether any of the information to be
included therein could be withheld in the event that disclosure thereof would
harm the Company’s business or competitive position. In order that readers
of the proposal not be mislead in this regard, it would seem necessary that
these two important points be specifically dealt with. For example, it might be
stated that the cost of preparing the report shall be limited to a reasonable
amount as determined by the board of directors, and that information may be
withheld if the board of directors deems it privileged for business or
competitive reasons” (emphasis added).

See also J.P. Stevens & Co., Inc. (Jan. 9, 1976) (similar statement) and Occidental Petroleum
Corp. (Mar. 16, 1978) (noting that the fact that preparation of a report could resuit in

- significant expense was material information and that failure to disclose such material
information rendered the proposal “misleading in violation of Rule 14a-9 and, therefore,
excludable pursuant to Rule 14a-8(c)(3) [the predecessor to Rule 14a-8()(3)]” lmless the
proposal was rewsed)

Because the Proposal fails to address the potential cost of prepéring the requested
report, the Proposal is misleading in violation of Rule 14a-9 and excludable pursnant to Rule
" 14a-8(31)(3)

D. The Proposal May be Excluded from the 2012 Proxy Materials Parsnant
to Rule 14a-8(c) Because the Proposal Contains Multiple Proposals.

Rule 142-8(c) provides that a shareholder may submit no more than one proposal to a
company for a particular sharcholders’ mecting. Rule 14a-8(c) applies not only to
proponents who submit multiple proposals as separate submissions, but also to proponents
who submit multlple elements as part of a single submission.

In this regard, the Staff has concurred with the exclusion of shareholder proposals in
reliance on Rule 14a-8(c) where the proponent’s submission included separate and distinct
matters. See, e.g., Eaton Corp. (Feb. 21, 2012) (permitting exclusion under Rule 14a-8(c) of
proposals relating to employee compensation related to sales to independent distributors, the
method of reporting corporate ethics, accounting practices relating to goodwill and other
intangible assets and concerns relating to operations in India, and noting that the proposal
. relating to the method of reporting corporate ethics “involves a separate and distinct matter”
from the other proposals); Streamline Health Solutions, Inc. (Mar. 23, 2010) (permitting
exclusion under Rule 14a-8(c) of proposals relating to the number of directors, director
independence, the conditions for changing the number of directors and the voting threshold
for the election of directors, and noting that the proposal relating to director independence

. “involves a separate and distinct matter” from the other proposals); and Parker-Hannifin

Corp. (Sept. 4, 2009) (permitting exclusion under Rule 14a-8(c) of a proposal requesting that
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the board institute a triennial executive pay vote program with three parts, with the first two
parts relating to sharcholder votes on executive compensation and the third part relating to a
discussion forum on executive compensation policies and practices, and noting that the third
part of the program “involves a separate and distinct matter” from the first two parts).

The Staff has also recognized that proposals combining separate and distinct elements
which lack a single, well-defined, unifying concept are excludable even if the elements are
presented as part of a single program and relate to the same general subject matter. See, e.g.,
PG&E Corp. (Mar. 11, 2010) (permitting exclusion under Rule 14a-8(c) of a proposal
requesting that, pending completion of certain studies, the company mitigate potential risks
encompassed by such studices, defer requests for or expenditure of public or corporate funds
for license renewal and not increase production of certain waste, despite the proponent’s
argument that the purpose of the proposal is to promote adherence to state laws regarding
environmental, public health and fiscal policy matters relating to a particular nuclear plant);
Duke Energy Corp. (Feb. 27, 2009) (permitting exclusion under Rule 14a-8(c) of a proposal
to impose director qualifications, limit director pay and disclose director conflicts of interest,
despite the proponent’s argument that all three elements related to “director accountability™);
and American Electric Power Co., Inc. (Jan. 2, 2001) (permitting exclusion under Rule
14a-8(c) of proposal to limit the term of director service, require at least one board meeting
per month, increase the retainer paid to directors and hold additional special board meetings
when requested by the chairman or any other director, despite the proponent’s argument that
all of the requested actions were about the “governance of AEP”).

Like the proposals in the foregoing precedents, the Proposal, although framed as a
single report relating to audit firm independence, contains multiple elements in violation of
the one-proposal limitation of Rule 14a-8(c). Specifically, the Proposal requests a report on
six separate and distinct matters: audit firm tenure and audit fees paid by the Company,
auditor rotation or competitive bids policies, lead audit partner rotation, risk assessment
relating to audit firm tenure, training programs for audit committee members and any other
policies relating to audit firm independence. For example, information regarding “training
programs for audit committee members” involves an entirely separate and distinct matter
from information regarding audit fees paid by the Company. Moreover, consistent with
PG&E Corp., Duke Energy and American Electric Power, the fact that these separate matters
ostensibly may relate to the same general subject matter does not change the fact that the
information requested presents separate and distinct issues with respect to which
shareholders voting on the Proposal may have differing views. For example, a shareholder
may be in favor of learning more about lead andit partner rotation but against having more
disclosure about training programs attended by Audit Committee members.

The Company received the Proposal on February 15,2012, On February 23, 2012,
the Company sent a letter to the Proponent (the “Deficiency Notice™) notifying the Proponent
that the Proposal failed to comply with the one-proposal limitation of Rule 14a-8(c) and that
the Proposal must be reduced to a single proposal. A copy of such notice is attachedas
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Exhibit B. The Deficiency Notice stated that the Proponent’s response must be postmarked
or transmitted electronically to the Company no later than 14 calendar days from the date of
the Proponent’s receipt of such letter. The Proponent took no action to revise the Proposal in
response to the Deficiency Notice. Accordingly, the Proposal is excludable under Rule 14a-
8(c) and Rule 14a-8(f).

IV. Conclusion

Based upon the foregoing analysis, we respectfully request that the Staff concur that it
will take no action if the Company excludes the Proposal from its 2012 proxy materials.
Should the Staff disagree with the conclusions set forth in this letter, or should any additional
information be desired in support of the Company s position, we would appreciate the
opportunity to confer with the Staff concerning these matters prior to the issuance of the
Staff’s response. Please do not hesitate to contact me at (212) 735-2116.

Very truly yours
Grossman
Enclosures

cc:  Elizabeth M. O’Callahan, Senior Director and Corporate Counsel
* Xilinx, Inc.

Douglas J. McCarron, Fund Chairman

Edward J. Durkin _
United Brotherhood of Carpenters Pension Fund

1019183.05-D.C. Server 2A - MSW
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UNITED BROTHERHOOD 0F CARPENTERS AND JOINERS 0F AMERICA
Douglas ]. McCasron

(Gencral President

[SENT VIA MAIL AND FACSIMILE 408-377-6137)
February 15, 2012

Scott R, Hover-Smoot
Secretary

Xilinx, Inc.

2100 Logic Drive

San Jose, Califernia, 95124

Dear Mr. Hover-Smoot:

On behaif of the United Brotherhood of Carpenters Pension Fund {“Fund®), { hereby submit the
enclosed shareholder proposal {*Proposal’) far inclusion in the Xilinx, inc. {“Company”) proxy statement
to be circulated to Company shareholders in conjunction with the next annual meeting of shareholders.
The Proposel relates to the issue of auditor independence, and. is submitted under Rule 14{a)-8
{Proposals of Security Holders) of the U.S. Securities and Exchange Commission proxy regulations,

The Fund is the heneficlal owner of 3,418 shares of the Company’s common stock that have
been held continuously for more than a year prior to this date of submission. The Fund intends to hold"
the shares through the date of the Company’s next annual meeting of sharehalders. The record holder -
of the stock will provide the appropriate verification of the Fund's beneficial ownership by separate
letter. Either the undersigned or a designated representative will present the Proposal for consideration
at the annual meating of sharehoiders.

if you would like to discuss the Proposal, please contact Ed Durkin at edurkin@carpenters.org
or at (202)546-6206 x221 to set a convenient time to talk. Please forwsrd any correspondence related
to the proposal to Mr. Durkin at United Brotherhood of Carpenters, Corporate Affairs Department, 101
Constitution Avenue, NW, Washington D.C. 20001 or via fax to (202) 547-8979.

Sincerely,

0597 Cipeanted

Douglas J, McCarron
Fund Chairman

cc.  Edward 1. Durkin
Enclosure

101 (‘onstitutioﬁ Avenue, NW, Washington, D.C. 20001 Phone: (202) 546-6208 Fax: (202) 543-5724%
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Audit Firm Independence Report Proposal

Audlitor independence is the foundation for investor confidence in financial reporting, The Public
Company Accounting Oversight Board {PCAOB) describes auditor independence as *both a
description of the relationship between auditor and client and the mindset with which the auditor
must approach his or her duty to serve the public.” One measure of an independent mindset is the
auditor’s ability to exercise “professional skeptcism,” an attitude that includes a questioning mind
and a critical assessment of audit evidence. An auditor must conduct an audit engagement "with a
mindset that recognizes the possibility that a materjal misstatement due to fraud could be present,
regardless of any past experience with the entity and regardless of the aunditor’s belief about
management's honesty and integrity.”

In a system in which corporate audit clients pay for-profit accounting firms to audit their financial
statements, every effort must be made to protect auditor independence. Long-term auditor-client
relationships are common, with the average auditor tenure at the largest 100 U.S. companies
averaging 2B years, and 21 years at the 500 largest companies. Proxy data indicates that Xilinx, Inc.
(“Company”) has retained Ernst & Young LLP as its outside auditor since 1984, and paid
$22,7689,300 in total fees to Ernst & Young over the last 10 years,

We believe the Board's Audit Committee, whose members have a principal responsibility to protect
auditor independence, should provide shareholders an annual Audit Firm Independence Report to
give shareholders insight into the auditor-client relationship and efforts undertaken to protect
auditor independence.

Therefore, Be it Resolved: That the shareholders of Xilinx, Inc. request that the Board Audit -

Committee prepare and disclose to Company shareholders an annual Audit Firm Independence
Report that provides the following:

1. Information concerning the tenure of the Company’s audit firm if such information is not
already provided, as well as the aggregate fees paid by the Company to the audit firm
‘over the period of its engagement; '

2. Information as to whether the Board’s Audic Committee has a policy or practice of
periodically considering audit firm rotation or seeking competitive bids from other
public accounting firms for the audit engagement, and if not, why;

3. Information regarding the mandated practice of lead audit partner rotation that
addresses the specifics of the process used to select the new lead partuner, including the
respective roles of the audit firm, the Board’s Audit Committee, and Company
management;
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4. Information as to whether the Board’s Audit Committee has a policy or practice of
assessing the risk that may be posed to the Company by the long-tenured relationship of
the audit firm with the Company;

5. Information regarding any tralning programs for audit committee members relating to
auditor independence, objectivity, and professional skepticism, and

6. Information regarding additional policies or practices, other than those mandated by

law and previously disclosed, that have been adopted by the Board’s Audit Committee to
protect the independence of the Company’s audit firm.

»x TOTAL PAGE.B4 *i
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February 23, 2012

BY EMAIL AND FEDERAL EXPRESS

Mr. Edward J. Durkin

United Brotherhood of Carpenters
Corporate Affairs Department

101 Constitution Avenue, NW
Washington, DC 20001

RE: Notice of Deficiency

Dear Mr Durkin:

1 am writing to acknowledge receipt on February 15, 2012 of a sharcholder
proposal (the “Proposal”) submitted by the United Brotherhood of Carpenters
Pension Fund (the "Proponent”) to Xilinx, Inc. ("Xilinx") pursuant to Rule 14a-8
under the Securities Exchange Act of 1934, as amended (the “Exchange Act™), for
inclusion in Xilinx's proxy materials for the 2012 Annual Meeting of Stockholders
(the "Annual Meeting™). - The Proponent has requested that all written
communications regarding the Proposal be directed to you.

Multiple Proposals |

Rule 14a-8(c) states that each shareholder may submit no more than one
proposal to a company for a particular shareholders’ meeting. We believe that each
of the numbered items within the Proposal is a separate shareholder proposal. As
such, the Proposal is required by Rule 14a-8 to be reduced to a single proposal.

TFL 4085587778 Faxz 4085587114 )
2100 LOGIC DRIVE SAN JOSE, CA 95124-3309 WAV, I IS T




Mr. Bdward J. Durkin
February 23, 2012
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Conclusion

Pursuant to Rule 14a-8(f)(1) under the Exchange Act, any respanse to this
letter must be postmarked or transmitted electronically to us no later than 14 calendar
days from the date you receive this letter.

Once we receive your response, we will be in a position to determine whether
the Proposal is eligible for inclusion in the proxy materials for the Annual Meeting.
Xilinx reserves the right to seek relief from the Securities and Exchange Commission
as appropriate.

Very truly )

zabeth’M. O"Callahan
Senior Director and Corporate Counsel

Enclosure




§ 240.14a2-8 Shareholder proposals.

This section addresses when a company must include a shareholder's proposal in its proxy statament and identify the proposal in its
form of proxy when the company holds an annual or special meeling of sharehokders. In summary, in order to have your shareholdar
proposal included on a company’s proxy card, and included along with any supporting statement in its proxy statement, you must be
_eligible and fofiow certain procedures. Under a few specific circumatances, the company is permitted to exclude your proposal, but
only after submiiting its reasons to the Commission. We structured this section in a question-and-answer format so that it is easler to
understand. The references to “you”® are (o a shareholder seeking to submit the proposal. ’

{a) Quostion 1: Whal is a proposal? A shareholder proposal is your recommendation or requirement that the company and/or its
board of directors take action, which you intend to prasent at a meeling of the company’s shareholders. Your propesal should state
as claarly as possible the course of action that you believe the company should follow. If your proposal is placed on the company’s
proxy card, the company must also provide in the form of proxy means for shareholders to specify by boxes a choice between
approval or disapproval, or abstention. Unless otherwise indicated, the word “proposal” as used in this section refers both to your
proposal, and to your corresponding statement ln support of your proposal (if any).

{b) Question 2: Who is eligible to submit a proposal, and how do | demonstrate 1o the company that | am eligible? (1) In order to be
eligible to submit a proposal, you must have continuously heid at least $2,000 in market value, or 1%, of the company’s securities -
entilled to be voted on the proposal at the meeting for at least one year by the date you submit the proposal. You must continue to
hold those securities through the date of the mesting.

{2) f you are the registerad holder of your securiies, which means that your name appsars in the company’s records as a
shareholder, the company can verify your eligibliity on its own, although you will stil have to provide the company with a wiitten
statement that you intend to continue to hoid the securities through the date of the meeting of sharehciders. However, if like many
sharsholders you are not a registered hokder, the company likely does nol know that you are a shareholder, or how many shares
you own, In this case, at the time you submit your proposal, you must prove your efigibility to the company in one of wo ways:

(1) The first way Is to submiit to the company a writien statement from the “record" holder of your securities (usually a broker or bank)
- verifying that, at the time you submitted your proposal, you continuously heid the securities for at least one year. You must also

include your own writion statement that you infend io continue to hold the securities through the date of the meeting of sharsholders;
or

{ii) The second way to prove ownership applies only if you have fited a Schedule 13D (§240.13d-101), Schedule 13G (§240.13d~
102). Form 3 (§249.103 of this chapler), Form 4 (§249.104 of this chapter) and/ar Form 5 {§249.105 of this chapter), or
amendments to those documents or updated forms, reflecting your ownership of the shares as of or before the date on which the
one-year eligibliity period begins. if you have filed one of these documents with the SEC, you may demonsirate your eligivility by
submitting to the company: :

{A) A copy of the schadule md)orbm.andanysubsequentanmmrepor&wadmgelnyourownershbbvd:

{B) Your written statement that you continucusly held the required number of shares for the one-year period as of the date of the
statement; and

(C) Your written statement that you intend lo continue ownership of the shares through the date of the company’s annual ot special
meeting.

(c) Question 3: How many proposals may { submit? Each sharsholder may submil no more than one proposal to 3 company for a
particular shareholders' meeting.

(d) Question 4: How long can my proposal be? The proposal, including any accompanying supporting statement, may not exceed
500 words,

{e) Question 5: What Is the deadline for submitting a proposai? (1} If you are submitting your proposal for the company's annual
maeting, you can in most cases find the deadiine in fast year's proxy stalement. However, if the company did not hold an annual
masting last year, or has changed the date of its meeting for this year more than 30 days from lest year's mesling, you can usually
find the deadline in one of the company’s quarterly reports on Form 10-Q (§249.3083 of this chapter), or in shareholder reports of
invesiment companies under §270.30d~1 of this chapter of the Investment Company Act of 1940. In order to avoid confroversy,
shareholders should submit their praposals by means, including electronic means, that permit them 1o prove the dale of delivery.

(2) The deadiline is caiculated in the following manner if the proposal is submitied for a regularly scheduled annual meeting. The
proposal must be received at the company's principal executive offices net Jess than 120 calendar days before the date of the
company's proxy statement released lo shareholders in connection with the previous year's annual mesting. However, if the
company did not hoid an annual meeting the previous year, or i the date of this year's annual meeting has besn changed by more
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than 30 days from the dale of the previous year's meeting, then the deadsine ks a reasonabie time before the company begins to
print and send its proxy materials. :

(3} M you are submilting your proposal for a meeting of shareholders other than a regularly scheduled annual meeting, the deadline
Is a reasonable time before the company begins to print and send iis proxy materials.

(N Question 6: What I{ | fak o follow one of the eligibility or procedural requirements explained in answers to Questions 1through 4
ofmisseclion?(‘l)'rhecomp_any may exclude your proposai, bt only after it has notified you of the problem, and you have falled
adequately to correct it. Within 14 calendar days of receiving your proposal, the company must notify you in writing of any
procedural or sligibility deficiencies, as well as of the time frame for your response. Your response must be postmarked, or
transmitted electronically, no later than 14days1romﬂwdahywmeeivedhecompanyﬂnﬁﬁgﬂon.Amwmdmm
you such nofice of a deficiency if the deficiency cannot be remedied, such as if you £ to submit a proposal by the company’s
properly delermined deadiine. if the company intends to exclude the proposal, it will later have {0 make a submission under
§240.14a-8 and provide you with a copy under Question 10 below, §240.142-8().

{2) 1 you fali in your promise to hold the required number of securities through the date of the meeting of shareholders, then the

company will be permitted to exciude al of your proposats from its proxy materials for any meeting held in the following two calendar
years.

(g) Question 7: Who has the burden of persuading the Commisslon or its staff that my proposal can be excluded? Except as
otherwise noted, the burden is on the company to demonstrate that it IS entitled to exclude a proposal.

{h) Question 8: Musl | appear personally at the shareholders’ meeting lo present the proposal? (1) Elther you, or your representative
wh is qualified under state law to present the proposal on your behalf, must attend the meeting to present the proposal. Whether
you attend the meeting yourself or send a qualified representative to the meeting in your place, you should make sure that you, or
your representalive, follow the proper state taw procedures for attending the meeting and/or presenting your proposal,

(2) W the company holds its shareholder meeting in whole or in part via electronic media, and the company permits you or your
representalive to present your proposal via such media, then you may appear through electronic media rather than traveling to the

"meating to appear in person. .

(S)IIyouoryourqmliﬁedmpresentaﬁvahnhwpwmdmsmbmepmml,mmngood@use.hemmmmbepamm
to exclude all of your proposals from its proxy materials for any mestings held in the following two calendar years. .

) Question 9: If | have compliad with the procedural requirements, on whal other bases may a company rely to exclude my
proposal? (1) improper under state law: if the proposal is not a proper subject for action by shareholders under the laws of the
jurisdiction of the company's organization;

Note to paragraph (iX1): Depending on the subject matier, some proposals are not considered proper under state law if they would
ba binding on the company H approved by shareholders. In our experience, most proposais thal are cast as racommendations or
requests that the board of direclors take specified action are proper under stale law. Accordingly, we will assume that a proposal
drafted as a recommendation or suggestion is proper unltess the company demonstrates otherwiss,

(2) Violation of law: If the proposal would, if implemented, cause the company 10 viclate any state, faderal, or foreign law to which it
is subjact;

Note 1o paragraph (iX2): We will not apply this basis for exclusion ta permit exclusion ofaproposalongwwﬂsu\a\kwou!dvb!ate
foreign law if compliance with the foreign law would result in a vickation of any stale or federal law.

{3) Violation of proxy rules: If the proposal or supporting statement is contrary to any of the Commission's proxy rules, inciuding
§240.14a-9, which prohibits materially false o misleading statemeants in proxy soficiting materials; )

{4) Personal grievance; special intarest: If the proposal relates to the redress of a personal claim or grievance against tha company
or any other person, or if it is designed 10 result in a benefit to you, or to further a personal inferest, which is not shared by the othar
shareholders at large;

{5) Relevance: If the proposs! relates 10 operalions which account for less than 5 percent of the company’s total assets at the end of
its most recent fiscal year, and for less than § percent of ils net eamings and gross sales for its most recent fiscal year, and is nol
otherwise significantly relaled to the company’s business;

{6) Ab of power/auth ‘:-Ifltnmpanywouldlackthepowerorauﬂwoﬁtytoimphrinemhepropos_ah




(7) Management functions: If the proposal deals with a matter relating to the company's ordinary business operations;
® Director siections: If the proposal:

(i) Would disqualify a nominee who is standing for election;

(1) Would remove & direcorfrom offcs before his o he e expired:

(i) Questions the competsnce, business judgment, or character of one or more nominess or diractors;

{iv) Seeks 1o include a spacific individual in the company's proxy materials for election to the board of directors; or

{v) Othemise could affiect the outcome of the upcoming election of directors.

(9) Conflicis with company’s proposal: # the proposal directly conflicts with one of the eompany‘s'mnpmposaistobewbmlmdm
shareholders at the same meeting; .

>

Note to paragraph (IX9): A company's submission to the Commission under this section should specify the points of conflict with the
company’s proposal. :

(10) Substantially implemented: If the company has oiready substantially implemented the proposal;

Mbpaagmah(iXW):AcompanymayexdudeaMddwmpodewouﬂpmvldeauadvlswyvote or seek future
advisory votes to approve the compensation of executives as disclosed pursuant to ltem 402 of Reguiation S-K (§229.402 of this
chapter) or any successor (o ltem 402 (a "say-on-pay vote®) or that relates to the frequency of say-on-pay votes, provided that in the
most recent sharsholder vote required by §240.14a-21(b) of this chapter a single year { /.e., one, iwo, or three years) received
apprwalolamajuuyofvoteseauonmemnerammempanyhasadomdapoicymm of say-on-pay votes that
i consistent with the choice of the m«mmmmmwmm«mwmwm.m—zﬂbmm
chapter.

m)oupmm-nmepmmwmmmmvmmmmmwmmwwm
moponemmatwilbemmmmowmpanﬂpmymﬁdsbrmemmewng;

(12) Resubmissions: If the proposal deals with substantially the same subject matter as another proposal or proposals that has o
have been previously included in the company's proxy materials within the preceding 5 calendar ysars, a company may exclude it
fmmitapmxymawialaforanymeetingheldvﬁﬂn3mhndaryea¢sdhehstﬁmnms'lndndedﬁmepmpos§| received:

(i} Less than 3% of the vote if proposed once within the preceding 5 calendar years;

(iiy Less than 6% of the vote on its last submission to shareholders if proposed twice previously within the preceding 5 calendar
years; of ‘ ‘

(m)l.mthan10%oﬂhavotaoni\shstwbmbslmmmmmnpmposedmmﬁmesammmwbus!yﬁmhmpmding
5 calendar years; and .

{13) Specific amount of dividends: If the proposal refales to specific amounts of cash or stock dividends.

(i} Quastion 10: What procedures must the company follow if it intends to exciude my proposal? (1) if the company intends to
exchude a pmposalfromHamymateriab.umustﬁleilsmnswlmmeComm‘sbnmlawman 80 calendar days before It files
its definitive proxy slalement and form dpmxthheCmnmisdon.ThecommnymustshnuﬂanWypmvideyoum acopy of
itssubmmlomThecmmhdmshﬁmwpmnumwmpmybmkahmmmmanaodmbemm company files
its definitive proxy siatement and form of proxy, if the company demensirates good cause for missing the deadfine.

{2) The company must file six paper copies of the foliowing:
{1} The proposal;

{ii) An explanation of why the company believes that it may excluds the proposal, which should, if possible, refer lo the most recent
applicable authority, such as prior Division lelters issued under the rule; and




{iii} A supporting opinlon of counsel when such reasons are based on matters of stats or forsign law.
{k} Question 11: May | submit my own statement fo the Commission responding to the company’s argumants?

Yas, you may submit a respanse, but it Is not required. You should try to submit any response to us, with a copy to the company, as
5000 as possible after the company makes its submission, This way. the Commission staff will have time to consider fully your
submission before It issues its response. You should submit six peper copies of your rasponse.

(1) Question 12: if the eompanylndudesmymamldarpmpoaalmus praxy materials, what information about me must it include
. along with the proposal itseil?

(1) The eompany‘s proxy stalement must include your name and address, as weoll as the number of the company’s voting securities
that you hokl. However, msloadofpmvldnslhathformauon.Mwmpanymyhsteadindudeashmmemmaﬂtwnlpmﬂdem
infonnahon to shareholders promptiy upon recelving an oral or written request.

(2) The company is no!respomibbfnrhewnmtsofyourppposalorsupporﬁngswement

(m) Question 13: What can | do I the company includes in its proxy statement reasons why it befieves shareholders should not vote
in favor of my proposal, and | disagree with some of its statements?

(1)TheeompmywathmMnmmVanmmmwmm.
The company is allowed to make arguments reflacting its own point of view, just as you may express your own point of view in your
moa?smmm

(2) However, if you belleve that the company’s opposition o your proposal contains materially false or misleading statements that
may violats our antl-fraud rule, §240.14a-8, you should prompily send to the Commission staff and the company a leiter explaining
the reasons for your view, along with a copy of the company's statements opposing your proposal. To the extent passible, your letter
should include specific factual information demonstrating the inaccuracy of the company's claims. Time permitting, you may wish to
try to work ot your differences with the company by yourself before contacting the Commission staff.

(3)Werequkemeeompanybsmdyouacnpyoﬂtsdahwentsowoslngyourpmposelbebmltéendsnspmymateﬁals.som
you may bring 1o our attention any materially false or misieading statements, under the following timeframes:

(i) if our no-action response requires that you make revisions to your proposal or supporting statement as a condition to requiring
tbempmybududenmhpmymmtbenthempmymustpmvideyouvﬁhaeopyoﬁhopmstatemenhnalam
manswendatdaysauerhmpanyrwelvesa copy of your revised proposal; or

(ii) In all other cases, the company must provide youmﬂuaoopyoﬂtsopposﬁmsta\&mntsmhmmwcabndatdaysbefom
its fles definitive coplas of its proxy statement and form of proxy under §240.14a-5.




