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Michael Rpgan

Skadden Arps Slate Meagher FIom LLP

1440 New York Avenue N.W
Washington DC 20005-2111

Re Aflac Incorporated

Incoming letter dated November 22 2010

Dear Mr Rogan

December 22 2010

______

bhc

This is in response to your letter dated November 222010 concerning the

shareholder proposal submitted to Aflac by Lawrence Bryan and Norman Davis

We also have received letter from the Norman Davis dated November 30 2010 Our

response is attached to the enclosed photocopy of your correspondence By doing this

we avoid having to recite or summarize the facts set forth in the correspondence Copies

of all of the correspondence also will be provided to the proponents

In connection with this matter your attention is directed to the enclosure which
sets forth brief discussion of the Divisions informal procedures regarding shareholder

proposals

Enclosures

cc Norman Davis

Sincerely

Gregory Belliston

Special Counsel

HSMA 0MB Memorandum MO7i6

Lawrence Bryan

DVSOM OF

FISMA 0MB Memorandum M-D7-i6



December 22 2010

Response of the Office of Chief Counsel
Division of Corporation Finance

Re Aflac Incorporated

Incoming letter dated November 2010

The proposal requests that the employees and retirees of the company be allowed
an active vote in the provision of their

prescription drug benefits with report of the per
prescription expense of community based prescription drug benefit compared with the

per prescription expense of mail order program including but not limited to
administrative costs rebates etc to be provided by the Board based on actual recent
experience of the company occurring during the same.time period for generic branded
and combined total prescriptions

There appears to be some basis for your view that Aflac may exclude the proposal
under rule 14a-8i7 as relating to Aflacs ordinary business operations In this regard
we note that the proposal relates to the terms of Aflacs employee benefit plan Proposals
concerning the terms general employee benefit plans are generally excludable under
rule 4a-8i7 Accordingly we will not recommend enforcement action to the
Commission if Aflac omits the proposal from its proxy materials in reliance on
rule 4a-8i7 In reaching this position we have not found it

necessary to address the
alternative basis for omission upon which Aflac relies

Sincerely

Eric Envali

Attorney-Adviser



DIVISO OF .CORPOPJJN FINANCEfNFOpJtj PROCEDUPS REQARDING ShAREHOLDERPROPOSS

The Division of Corporation Finance believes that its reponsibjfj with
respect to

matters
arising under Rule 4a-8 CER 240.1 4a-8J as with other matters under the proxy

rules is to aid those who must comply with the rule by offering informal advie arid
suggestions

and to determine
initially whether or not it may be

appropriate in partiu1ar matter to
reconmend enforcement action to the Commjsjo In conflectj with shareholder

proposal
under Rule 14a-8 the Divisiojs Staff conjdersthe information furnished to it

by.theCompany
in

support of its intention to exclude the
proposals from the Companys proxy materiaJ as well

as any informatj0n furnished by the proponent or the piopoflejCs epresentajjv

Although Rule I4a-8k dos not require any conutlunications from shareholders to the
Cómmissj5

staff the staff will always Consider information
concerning alleged violatiour of

the statutes admithsterj by the Commission-
including ar ment as to whether or not activities

proposed to be taken would be Violative of the statute or rule involved The
receipt by the staff

of such information hoWever should not be construed as changing the Staffs informal
procedes and

proxy reviev into formal or adversary procedure

It is unportant to note that the staffs and
no-action responses to

Rule l4a-Sj submiss ions reflect only informal views The detet njnations reachd in these no-
action letters do not and cannot adjudicate the merits of ompaii PositiOnwith

respect to the
proposal Only court such as U.S District Court can decide whether company is obligated
to include shareholder

proposals in its
proxy materials

Accordingly
discrŁtionaiy

determjatj0 notto recomnend or take Commission enforcemnt
actiori does not preclude

proponent or any shareholder of company from
pursuing any rights he or she may have

against

the
conipany in court should the management omit thepropoai frOm the companys proxy

material



Norman Davis

Office of the Chief Counsel

Division of Corporate Finance

Securities and Exchange Commission

lOOF St N.E

Washington DC 20549

FISMA 0MB Memorandum M-O7-16

November 30 2010

Re Shareholder Proposal of Norman Davis to AELAC iNC AT
SOUTHERN COMPANY SYNOVUS TOTAL SYSTEMS

Dear Sir or Madam

am an independent Retail Pharmacist business owner employer taxI

consumer and shareholder of several publicly traded companies As

entitled to submit proposals when the subject matter is sufficient to viai

board of directors and vote of shareholders of company stock These

publicly traded and are active in the community in which live and woi

several of which am not only customer but also consumer In the

markets there is much less competition than thàre is in mine strong1

Free Market which is supposed to be representative of American busing

pharmacy there is anything but free market have no problem wit

business have done so for the 36 years that have owned my own biu

graduation from pharmacy school was administered the Hippocratic

that take very seriously Providing the prescription needs of our patiet

relationship in order to be effective especially concerning drug interact

compliance which can increase the cost of healthcare considerably

appreciate the opportunity afforded to respond to intention to omit pr

collectively with the intent to avoid redundancy and not waste the time

Commission There are several issues raised

The shareholder proposal contains declarative statement of fa

the required number of shares with the effective date of receipt

Upon request of the company an aflirmation was provided by

brokers in good faith which confirmed my claim of ownership

was accepted without question by at least two of those named

specific information of ownership is enclosed EXHIBIT
to me that there is question of ownership of shares when allm

rayer customer

tharebolder am
rant action of the

mpames are all

There are

respective

believe in the

ss but in retail

competing fOr

mess Upon

ath something

its involves trust

tons and

posals and do so

the

of ownership of

the company

ty professional

This statement

Additional more

It is puzzling

med companies

Securities Exchange Act

Rule 14a-8

1934

INc



have mailed their annual
reports to my name and at my addressj some for

number of years

THE PROPOSALS MAY BE OMITTED UNDER RULE 14a-8

TO THE CONDUCT OF THE ORDINARY BUSINESS OPER
COMPANY

This is an interesting argument as well Anyone who has ever

report has certainly been exposed to much more conduct of th

business operations of the company especially executive and

compensation as well as the balance sheet of the company
to ensure that the board of directors have performed due diligei

determination of the reported savings from the actions which ti

of their employees and retirees pertaining to prescription drug

ALL the costs associated with mail-order
prescriptions and cc

the expense of those prescriptions filled in the community on

basis hardly interferes with the ordinary business operations

Additionally would hope that before entrusting 25% to 40%
those who would represent them with their prescription drug

would also be due diligence petfonned to see if there is any or

involving said representative and if so what is the nature of

EXHIBIT

THE PROPOSAL MY BE OMITTED UNDER RULE 14a-8

DESIGNED TO FURIHER PERSONAL iNTEREST

AS RELATING
ATIONS OF THE

ad an annual

ordinary

board

request is merely

ce in the

ey have required

enefits Adding

inparing it with

per prescription

the company
of budget to

nefit there

going litigation

ie litigation.

CAIJSE IT iS
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roposal is to have

ii active voice in

ships with many

ement team for

tething that the

to have trust

have contracts

do my fellow

rug chains deep

mpetition is

that have been

even though many

having the ability

rybusiness

the board of

reasonable

me any
also have

be fair in the

The argument here is that there would result in benefit to the

not shared by the other shareholders at large The goal of this

the employee or retiree many oi whom are shareholders have

their prescription drug benefit We have long term trust relatioi

of our patients some who have had involvement with our mana
50 years have heard their voices their concerns which is son

Company cannot state Trust is vital in healthcare and it is hard

relationship with someone who is nameless and cant be seen

with the prescription drug representatives of these companies

independent pharmacists This can also bó stated for the retail

discounters and grocery pharmacies which are also affected

certainly not being encouraged might assume that the patient

forced to leave my care would return but there is no guarantee

have stated their desire to do so do have personal interest in

to compete would never presume that could affect the ordins

operations of the company As shareholder would hope that

directors of any company whose stock that might own would

prudent and cost efficient in all their operations and would wekl
information which might help them achieve those objectives

peisonal interest that the companies whose shares hold would



provision of prescription drug benefits that they be responsible

members of the community with the realization that communiti

as those who inhabit them If community prospers all prospe

well employees are hired and maintained products and service

are paid which provide for provision Of government and public

ask for is fairness as serve my patients

do appreciate the opportunity to respond am not an attorney reali

contain errors or not be properly submitted ask for understanding in

there are questions or anything missing that might be required please

will address it as quickly as possible

Sincerely

thrtairW Davis

Enclosures

cc The Honorable Richard Shelby Senator Ala
The Honorable Jeff Sessions Senator Ala
The Honorable Mike Rogers Representative Aia
The Honorable Robert Aderholt Representative Ala
Stephanie Caden Chief Counsel Attorney IRS

David Balto Attorney at Law

Anne Cassity National Community Pharmacists Association

Mike James American Community Pharmacy Congressional Ne
Jud Stanford Attorney at Law

Joey Loudermi AFLAC INC

Nancy Justice ATT
Melissa Caen Southern Company
Alana Griffin Synovus

Cathy Moates Total Systems

neighbors and

are only as good

If businesses do

purchased taxes

ervices etc All

ze that this might

these regards If

ontact me and

ork



Norman Davis FSMA 0MB Memorandum M-O716 ho der of shares of

Common Stock proposes to subanitthe following resolution at the 201 Annual Meeting
of Stockholders Whereas Small business in the United tates of America

provides 80% of all jobs in this country and since Independent Retail hamiacies are

certaitiy small businesses and vital part
of their communities as med cal providers

employers as well as consumers with valid contracts to service the pr scription needs of

the employees and retirees of this company eujoying high degree of and

accessibility within the medical communit with providers and patients as well as being

consumers of this companys product Since medication therapy is an tegral part of

patients wellbeing and since freedom to choose their pharmacy is so erently

American and since healthcare management is something so personal each should be

able to exercise their voice and have an active not passive role in the ovision ofthat

care There is symbiotic relationship within community which stren ens the

individual member as well as the group as whole

RESOLVED Shareholders request that the employees and retirees of company be

allowed an active vote in the provision of their prescription drug benefi with report of

the per prescription expense of community based prescription drug enefit compared
with the per prescription expense of mail order program including not limited to

administrative costs rebates etc to be provided by the Board based on actual recent

experience of the company occurring during the same time period for eric branded
and combined total prescriptions



Wells Fargo Advisors LLC

700 Brookstoue Centre Parkway Suite 100

Columbus GA 31904

Tel 706-322-6751

Fax 706-322-9954

800-929-0905

October25 2010

WELLS
FARGO

Mr Norman Davis

FISMA 0MB Memorandum M-07-16

Dear Mr Davis

This letter is in response to your request for verification of own
shares of ATT Inc symbol held in your brokerage account with

Our records show that you are currently holding 265 shares of ATT
all shares since 10/01/2008

Jan/ce Hutson

Wanch Manager

Af

rship of 265

nc and have held

MemIarFINRA/SIPC



WellsFargoAdvisors LLC

Private Client Gmup
MAC A3254-010

________
700 Brookstone Centre Parkway

Sujte 100

Columbus GA 31904

Tel 706-322-6751

Fax706-322-9954

Toll Free 900-929-0905

November 30 2010

Mr Norman Davis

FISMA 0MB Memorandum M-07-16

Dear Mr Davis

This letter is in response to your request for information concerning ur position in

ATT Inc Our records indicate that you currently have total of 265 hares in ATT
Inc All 265 shares were purchased on 10/01/2008 All shares have consecutively

held through October 15 2010

.incere1yNJ44
anice Hutson

Branch Manager

Ibgther well go far

Member FtNRA/SIPC



November 30 2010

Mr Norman Davis

FISMA 0MB Memorandum M-07-16

Dear Mr Davis

This letter is in response to your request for information concerning yc

AFLAC Inc Our records indicate that you currently have total of 80
Inc The first 300 shares were purchased on 01/22/2009 The second

purchased on 03/04/2009 shares have been consecutively held thi

2010

Sincerely

nice Hutson

Branch Manager

Wells Fargo Advisors LLC
Private Client Group
MAC A3254-010

700 Brookstone Centre Parkway
Suite 100

Columbus GA 31904

Tel 706-322-6751

Fax706-322-9954

Toll Free 800-929-0905

ur position in

shares in AFLAC
share lot was

ough October 15

Thgetir well go fr

Member FINRAJ9PC



Ongoing Federal and State Litigation Regarding Ph

Managers
David Balto

Updated October 2009

U.S DeDartment of Justice Whistleblower Lawsuits

United Slates Merck Co me et Also cited as United States of
Medco Managed Care L.LC et aL E.D Pa
In these whistleblower lawsuits complaints were filed under the federal Fa
state False Claims Acts against Medco Health Solutions Inc Medco
Merck and Medco

systematically defrauded government-funded health inse

accepting kickbacks in exchange for
referring patients to certain products

rebates from drug manufacturers in exchange for increasing product market

increasing long-term drug costs and failing to comply with state-mandated

standards This manner in which this was done included inducing phy
patient medications drug interchange by providing misleading false or in

that subverted
patient care to profit motives secretly increasing the cosi

beneficiaries by knowingly interchanging patients medications to prevent

advantage of soon to be released available generic drugs and violating

requirements governing pharmacist supervision of prescription drug fulfillr

Through such conduct the UnitedStates alleged that Merck and Medco yb
with government-funded health insurance programs
On April 262004 the United States 20 state

attorneys general and the del

settlement of claims for injunctive relief and unfair trade practice laws
was filed by the states to cover the injunctive and monetary claims Medco
the states in damages $6.6 millionto the states in fees and costs and about

restitution to patients who incurred expenses related to drug switching betw

cholesterol
controlling drugs The consent order filed in the federal

district
District of Pennsylvania excluded claims for damages penalties or restituti

statutes and common law

The settlement prohibits Medco from soliciting drug switches when
The net drug cost of the proposed drug exceeds the cost of the

The prescribed drug has generic equivalent and the proposed
The switch is made to avoid competition from generic drugs or

The switch is made more often than once in two years within at

drugs for any patient

The settlement requires Medco to

The United States and the following state Attorneys General joined in the settlement At

Connecticut Delaware Florida Illinois Iowa Louisiana Maine Maryland Massachusetts
North Carolina Oregon Pennsylvania Texas Vermont Virginia and Washington

trmacy Benefit

Imerica Merck

se Claims Act and

be cases alleged that

rance programs by
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quality of care
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omplete information
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ment processes
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paid $20 millionto
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cen set of
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fl under federal

escribed drug

ug does not

ierapeutic class of

tzona California

Nevada New York



Disclose to prescribers and patients the minimumor actual cost

plans and the difibrence in copayments made by patients

Disclose to prescribers and patients Medcos financial incentivc

switches

Disclose to prescribers material differences in side effects betw

and proposed drugs

Reimburse patients for out-of-pocket costs for drug switch-relat

and
notify patients and prescribers that such reimbursement is

Obtain express verifiable authorization from the prescriber for

Inform patients that they may decline the drug switch and receh

prescribed drug

Monitor the effects of drug switches on the health of patients ai

Adopt the American Pharmacists Association code of ethics and

for pharmaceutical care for employees at its mail order and call

On October 232006 final settlement in this case was reached with Medci

$155 miffion As
part of the settlement agreement Medco and the governu

consent decree that includes prohibitions on drug switches
resulting in the

expensive drugs or drugs without generic substitutes

The consent decree requires Medco to

Disclose to prescribing physicians any material safety and effic

between the switched drugs

Disclose to both prescribing physicians and patients the fact thai

frompharmaceutical manufacturers for drug switching that do ii

of the.health plan

Disclose in its communications with patients and physicians the

and Therapeutics Committee in initiating reviewing approving

switch

Provide periodic accounting of payments to health plans that

receive from Medco any manufacturer payments e.g rebates oi

incentives paid by manufacturers

Disclose to existing or prospective health plan clients in advanc

agreement with the health plan the fact that Medco will solicit

manufacturer payments and may or may not pass such payments

As part of the settlement Medco and the Department of Health and Human

Inspector General entered into Corporate Integrity Agreement CIA as

continued participation in government health programs The CiA will last Ii

years and requires that agreements under which Medco receives payments

e.g rebates and market share incentives be in writing and meet certain co

$avlngs for health

for certain drug

en prescribed drugs

health care costs

ailable

ill drug switches

the initially

Ld

principles ofpractice

enter pharmacies

agreeing to pay
Lent entered into

ispensing of morà

differences

it receives payments

inure to the benefit

role of its Pharmacy

endorsing the drug

we contracted to

market share

of executing an

ad receive

through to the plans

Services Office of

ondjtjon of Medco.s

period of five

iom manufacturers

iditions

United States ofAmerica et aL AdvancePCS Inc Care No O2-cv-O9246E.J Pa

-2-

Update 10/2009



In this whistleblower lawsuit like the ones described above the complaint

federal False Claims Act The complaints the first of which was filed in 21

United States against AdvancePCS.Inc acquired by Caremark Rx Inc in

knowingly solicited and received kickbacks from pharmaceutical manufaci

kickbacks were allegedly paid in exchange for favorable treatment of the

under contracts with government programs including the Federal Employ

Program the Mailhandlers Health Benefit Program and Medicare Choic

lawsuit also alleges that improper kickbacks were paid by AdvancePCS to

customers as an inducement to their signing contracts with the PBM and ti

AdvancePCS in connection with fee-for-service arrangements resulted in ti

claims The government also incorporated in the Settlement Agreement al

fee rebates which were allegedly received for inclusion of certain heavily

On September 2005 AdvancePCS Inc agreed to $1373 millionsettle

injunction This settlement imposes obligations which are designed to proi

restrict drug interchange programs

The settlement requires AdvancePCS to

Disclose in new or amended contracts with Client Plans descriptic

services provided and amounts paid

Use the same national data source for pricing to Client Plans and

dispensing pharmacy

Provide Client Plans access to information reasonably necessary to

compliance

Disclose to each client with an existing or proposed contract that it

Manufacturer Payments that may or may not be passes through to

Disclose to each client with an existing or proposed contract that it

and annual reports detailing the net revenue from sales of prescripi

and manufacturer payments for the reporting period as percentag

within range of three percentage points

Ensure that contracts with pharmaceutical manufacturers describe

administrative fees fees for service data utilization fees or any oti

received by either party

Reimburse plan participants for costs related to drug switches up

AdvancePCS has also entered into five-year Corporate Integrity Agreem

requirements of training policies confidential disclosure program and ci

restrictions Additionally AdvancePCS is required to develop procedures

payments between them and pharmaceutical manufacturers clients and oth

Anti-Kickback Statute of Stark Law AdvancePCS must hire an lndependf

Organization to evaluate the adequacy of these procedures

was filed under tlui

02 on behalf of the

004 allege the PBM
irers These

anufacturers products

Health Benefit
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xisting and potential

at excess fees paid to
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United States ofAtnerka et Caremark Inc Case No 99-cv-OO9l4W.D Tex

This case like the above was filed under the Federal False Claims Act as

False Claims statutes lhis action was filed in 1999 by an ex-employee of

the US Arkansas California DC florida Hawaii illinois Louisiana

New Hampshire New Mexico North Carolina Tennessee Texas Utah an

complaint alleges that Caremark submitted reverse false claims to the Gov

avoid decrease or conceal their obligation to pay the US Government und

health.insurance programs including Medicaid Indian Health Services an

the Military Treatment Facilities

The Court granted motion to unseal the relators complaint on May 2621

Janaki Ramadoss filed an amended complaint to this Court stating that sin

complaint the States of Arkansas Florida Lousiana Tennessee and Texa

the amended complaint California motioned to intervene on May 19

Tennessee and floridahave subsequently withdrawn their interventions ftc

August 2006 and May 2007 respectively Case is still current as of Deceir

veil as numerous state

aremark on behalf of

sachusetts Nevada

Virginia The

mment in order to

several federal

Veterans Affairs and

05 The relator

the unsealing of the

have intervened

2006

the law suit in

ber 2008

II Other Federal District Court Lawsuits

States Attorneys General Caremark Inc

On February 14200828 states2 including Washington DC issued comp
orders

against Caremark and two of its subsidiaries Caremark L.L.C and

fonnerly AdvancePCS for their alleged illga1 drug switching practices

the States Consumer Protection Acts The States allege that Caremark en
trade practices by encouraging doctors to switch.patients from originally pi

to different brand name prescription drugs The representation made by

patients and/or health plans would save money However this drug switch

inform doctors of the actual effect this switch would have on costs to patiei

Moreover Caremark did not clearly inform their clients that money Carem

drug switching process would be retained by Caremark and not passed dire

The allegations further state that Caremark restocked and re-shipped prevk

that had been returned to Caremarks mail order pharmacies

Arizona Arkansas California Connecticut Delaware District of Columbia Florida II

Maryland Massachusetts Michigan Mississippi Missouri Montana Nevada New Mexi

Oregon Pennsylvania South Carolina South Dakota Tennessee Texas Vermont Virgis

iints and consent

aremarkPCS LL.C

hich
violates each of

aged in deceptive

escribed brand drugs

remark was that the

did not adequately

its and health plans

trk earned from the

t1y to the client plan

usly dispensed drugs

nois Iowa Louisiana

North Carolina Ohio

and Washington
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In conjunction with the complaints the States each also issued consent

with Caremark agreeing to collective settlement of $41 million $38.5 mi

$2.5 millionin reimbursement to patientswho incurred expenses related to

between cholesterol-controlling drugs

The settlement requires Caremark to significantly change its business
pract

prohibits Caremark from soliciting drug switches when
The net cost of the proposed drug exceeds the net cost of the origin

drug

The cost to the patient will be greater than the cost of the originally

drug

The originally prescribed drug has generic equivalent and the pros

does not

The originally prescribed drugs patent is expected to expire within

The patient was switched from similar drug within the last two ye
The settlement requires Caremark to

Inform patients and prescribers what effect drug switch will have

co-payment

Inform prescribers of Caremarics financial incentives for certain dr

Inform prescribers of material differences in side effects or efficacy

prescribeddrugs and proposed drugs

Reimburse patients for out-of-pocket expenses for drug switch-relal

costs and noti1 patients and prescribers that such reimbursement is

Obtain express verifiable authorization from the prescriber for all

Inform patients that they may decline drug switch and the conditic

receiving the originally prescribed drug

Monitor the effects of drug switches on the health of patients

Adopt certain code of ethics and professional standards

Refrain from making any claims of savings for drug switch to pat
prescribers unless Caremark can substantiate the claim
Refrain from restocking and re-shipping returned drugs unless pe

applicable law and

Inform prescribers that visits by Caremarks clinical consultants an

materials sent to prescribers are funded by pharmaceutical manufac
is the case

Aetna Inc Express Scripts Inc On December 31 2007 Aetna filed

Scripts Inc in the United States District Court for the Eastern District of

207-cv-05541 Aetna is accusing Express Scripts of harming the health in

disrupting agreements Aetna made with Priority Healthcare specialty ph
Express Scripts later acquired In 2005 Express Scripts acquired Priority

Aetna and Priority entered into joint special pharmacy venture Aetna ex

buy out Prioritys stake in the venture for $75 millionafter Express Scripts

cree/final judgment

lion to the states and

certain switches
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illy prescribed

prescribed

osed drug

six months or

us
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available
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Aetnas complaint surmises that Express Scripts violated agreements forge

Priority in their joint venture and thus Express Scripts has gained an unfa

advantage that precludes Aetna and its specialty pharmacy business from

advantageous relationships and markets Now Aetna seeks the return oft
other damages and injunctive relief

between Aetna and

competitive

prospective

$75 million among

Discovery continues as of December 2008 trial date is set for March 12 p009

Southeast Pennsylvania Transportation Authority Caremark Case No
July 2007 SEPTA brought this breach of contract case against its PBM pre
the Eastern District of Pennsylvania On September 17 2007 SEPTA filer

complaint which successfully survived motion to dismiss in late 2007

following among other items Caremark wrongfully created and retained

ingredient costs for prescription drugs dispensed through Caremarks retail

Caremark wrongfully created and retained spread on the retail pharmacy
Caremark used an inflated reporting source when setting the AWP and asso

SEPTA paid for brand-named drugs Caremark failed to disclose and pass
rebates and related compensation Caremark received from drug manufactur

improperly switched SEPTA members from low cost drugs to higher cost

entered into secret agreements with drug manufacturers and retail pharmaci

parties and accepted rebates kickbacks and secret incentives for Caremark

The case is pending and discovery continues as of May 2009

Local 153 Health Fund Express Scripts In re Express Scripts Inc Ph

Management Litigation Case No 4O5-md-01672-SNL On April 29
interrelated cases were consolidated in the District Court for the District of

an order of the Multi-District Litigation Judicial Panel The allegations aga

are the following the PBM retained undisclosed rebates from manufacturer

enriched itself by creating differential in dispensing fees and failed topas

discounted drug rates and dispensing fees Express Scripts enriched itself t1

kickbacks gained by favoring specific drugs and switching drugs the PBM
circumventing Best Pricing rules by assisting manufacturers to distort or

AWPs and Express Scripts enriched itself with undisclosed bulk purchase

order prescriptions as it failed to pass these discounts onto on Plaintiffs

On July 26 2005 Express Scripts moved to dismiss the Plaintiffs Complaii
lack of

subject matter jurisdiction and failure to state aclaim upon whiel

granted On February 62008 the Court ruled on this Summary Judgmentr
part and denying in part Judge Limbaugh denied the motion on the charge

matter jurisdiction However he granted the motion in respect to number
sought by plaintiffs Plaintiffs claims of breach of fiduciary duty under Ne

07-2919 KD.P.A
vider Caremarlc to

an Amended

EPTA alleges the

ricing spreads on

pharmacy networks

ispensing fees

ciated price that

nto SEPTA all

rs Caremark

ugs and Caremark

and other third

own accounts

rmacy Benefits

005 number of

astern Missouri via

nst Express Scripts

Express Scripts

on or disclose

rough manufacturer

enriched itself though

irtificially inflate

liscounts on mall

iton2 groundsi
relief can be

notion granting in

lack of subject

of claims of relief

York Common

-6-

Update 10/2009



Law deceptive business practices breach of contract conversion breach

Good Faith and FairDealing and unjust enrichment were all dismissed

the ERISA preempts each ofthese claims because they are all based on stal

The litigation proceeds on the Plaintiffs claim for breach of fiduciary duty

has been adequately pled The case proceeded to trial per the February 60
of December2008

Pharmaceutical Care ManagementAssociation Rowe This lawsuit flu

2003 in the U.S District Court for the District of Maine Civ No 03-153-

declaratory and injUnctive relief from LD 554 with regard to the fiduciary

disclosure requirements set forth in this Maine law enacted in 2003
The Maine statute LD 554 -- imposes extensive duties of disclosure from

client including the duty to disclose any conflict of interest all

utilization information requested by the covered entity relating to the provh

all financial terms and arrangements for remuneration of any kind that

and any prescription drug manufacturer or labeler including withcn

formulary management and drug-switch programs educational support cia

pharmacy network fees. While the Act allows PBM to substitute Ic

drug for
therapeutically equivalent higher-priced prescriptive drug it prol

substituting higher-priced drug for lower-priced drug unless the substitu

medical reasons that benefit the covered individual and the covered entit

imposes disclosure and approval obligations on the PBM before any drugS

requires that benefits of special drug pricing deals negotiated by PBM be

consumers rather than being collected as profit by PBM The Act con

confidentialityprovision as well if covered entity requcsts financial and

information the PBM may designate the information as confidential and th

required not to disclose the information except as required by law
in its lawsuit PCMA alleged violation of the Commerce Clause by having

and discriminating against out-of-state companies in favor of in-state comp
property for which just compensation is due under the Fifth and Fourteenth

United States Constitution PCMA also argued that ERISA preempts this

92004 decision by the judge temporarily blocked the implementation

injunction of LD 554 On April 13 an order was issued by U.S District Ju

that rejected PCMAschallenge to the Maine statute

Pharmaceutical Care Management Association appealed and the case went

Appeals for the First circuit Case No 05-1606 Trial began on April 26
On November 2005 the federal district court granted summary judgment
all claims Furthermore the First Circuit Court of Appeals upheld this dcci

blocking the attempted PBM strike down of Maine statute requiring them

information regarding rebates from pharmaceutical manufacturers
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2004 the Pharmaceutical Care Management Association PCMA flied sal

Court for the District of Cotumiia Civil No. 04-cv-01082 seeking an inju

enforcement of Title II of the Access Rx Act of 2004

The D.C statute requires tra parent business practices among PBMs and

fiduciary duty to covered entity The Act requires that PBMs notify

conflict of interests and that PBMs pass payments or benefits on in full to

the PBM has received from any drug mamffacturer or labeler any payment
in connection with the utilization of prescription drugs by covered individu

payments or benefits based on volume of sales or market share The Act al

PBMs upOn request by covered entity must provide information showini

purchased by the covered entity and the net cost to the covered entity forth

rebates discounts and other similar payments It requires that PBMs discl

entities all financial ternis and arrangements for remuneration of any kind

PBM and any prescription drug manuthcturer or labeler Finally the Act

provision which must be applied to the dispensation of substitute prescri

prescribed drug to covered individual

In its lawsuit PCMA argued that Title II is pre-empted by ERISA and the

Health Benefits Act in determining who is and who is not fiduciary of

plan and FEJIBAs comprehensive regulation of federal employee plans

asserted that the laws disclosure requirements effect an unconstitutional

property bydestroying the value of trade secrets And finally in seeking

argued that Title II violates the Commerce Clause of the Constitution

leave to file an amid curiae brief in support of defendants see Motion for

Amid Curiae July 222004
On December 21 2004 the Court granted PCMAs motion for interim

in.j

the District of Columbia from enforcing Title II of the Act The court conc

had demonstrated substantial likelihood that at least part of Title II may be

aspects of Title II would represent an illegal takings of private property an

have the unintended effect of actually driving the PBM business and its att

the District of Colunia

Following the ruling to enjoin the District of Columbia filed an appeal to

for the D.C Circilt On appeal the District of Columbia argued that the
in Rowe precluded the plaintiff from further

litigating the vali

principles of collateral estoppel The appeals court rerhanded the

district court on March 27 2006 for consideration of this issue The
then passed temporary legislation amending the Title II to conform
the Maine law to withstand constitutional and other legal challenges
Clarification Temporary Amendment Act of 2006 Amdt 53 D.C
amendment took effect on September 192006

little under year later on March 2007 District Court for th

Columbia Judge Ricardo Urbina granted the District of Columbias
the preliminary injunction and supplemental motion for summary jud
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was partly due to the decision in PCMA Rowe Urbinas opinion states

claims in this case are the same claims raised by this plaintiff and su

determination in Rowe because the claims were actually and neces

by the First Circuit and because applying preclusion would not work

on the plaintiff the plaintiff is collaterally estopped from litigating the

the AccessRx Act before this court See Memorandum Opinion

In re Phaimacegaical Industry Wholesale Price Litigation Originally flu

jurisdictions in 2001 this consolidated class action case was initiated on Se
the U.S District Court for the District of Massachusetts MDL No 1456

cv-12257-PBS The consolidated complaint alleges that the forty-two 42
manufactures violated RICO and eleven 11 unfair and deceptive trade pra
the Clayton Act the Sherman Act antitrust status of 22 states state .consurn

in 11 states and civil conspiracy law Specifically defendants allegedly eni

conduct by artificially inflating the average wholesale prices AWP for ai

drugs causing plaintiffs to substantially overpay for those drugs Plaintiffs

used this AWP fraud to increase market share for their drugs covered by Me
maintain the high price of their brand name drugs outside of MediCare Part

that they are damaged by this fraudulent conduct since they are frequently

full payment or copayments for covered drug or brand name drug and

based on inflated AWPs
In February 2004 the court issued ruling that the plaintiffs had set forth

state claims concerning the alleged RICO enterprises between the drug

four .PBMs with the conunon objective ofpromoting fraudulent AWPs
fixing conspiracy of one prescription card program in violation of antitrust

claims involving multi-source drugs The court accepted class plaintiffs ar

proposed that the drug companies had manipulated the prices of multi-sour

claims which had previous been dismissed by the court without prejudice

let stand the allegation of an ongoing conspiracy between the drug manufac
who allegedly profit from the spread between the discounted price they pay
which they are reimbursed by patients and other payers See Memorandum

242004 On October 2007 plaintiffs filed against all defendants subs

complaint to their June 2007 amended complaint Discovery continues

Peabody Energy Coip Medco Health Solutions Inc eta Peabody flu

Missouri against Medco Health Solutions on April 2003 Case No 03-cv

violations of ERISA this case was filed under seal In December 2003 the

to the multidistrict litigation case in the Southern District of New York in

pretrial proceedings see Order of MDL Transfer December 10 2003 see
Health Solutions Inc Pharmacy Benefits Management Litigation which

122003
Gruer Merck-Medco Managed Care LLC Merck-MedcoLLC Merck-Medco Managed Care L.L.C Merck-
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QireLLC and OHare Merck-Medco Managed Care L.LC.also

Medco Health Soitilions inc Pharmacy Ben efits Management Liiigati

1508 This action was initially commenced on December 171997 with

complaint The Grucr case was soon consolidated by the court with five 01

which asserted substantially similar claims to those presented in the Gruer

complaints that comprise the action sought class action status on behalf of

were fiduciaries beneficiaries or participants or in employee welfare benel

prescriptiOnbenefit coverage Class status applied to individuals who
Medco or any subsidiaries ofMerck received prescription benefit servi

during the Class Period and used on an open formulary basis Medco

Prescriptions Formulary or Mecicos Rx Selections Formulary The action

Medco and Merck for breaches of fiduciary duty and other violations iindei

The Court preliminarily approved settlement of the cases on July 31 2003

court approved $42.5 millionsettlement proposal offered by Medco Heâli

employee welfare benefit plans The settlement applied to those who direc

through third party administrators HMOs insurance companies Blue Cm
or other intermediaries held contracts with Medco between December

2004 This settlement was reached to conclude lawsuits which alleged that

fiduciary duty by promoting more expensive drugs made by Merck and oth

less costly alternatives The court did not rule on the merits of either the p1

defendants defenses This settlement was recently reversed by the Second

Healthfirst et al Merck-Medco et al In this lawsuit filed on July 112
District of New York Case no 03-CV-05164Healthfirst managed care

benefitprogram consisting ofretail and.rnail.phannacy services claimed th

contract obligations by concealing the full amounts of manufacturer rel

received with regard to Healthfirsts plans and failing to pass through to

payments to which it was due demanding additional dispensing fee pay
outside the scope of the contract demanding monies for

alleged savings

Managed Rx Coverage Program and the Managed Prior Authorization Prog

concealing both the amounts and sources of these alleged savings

On November 2007 the parties agreed to settle for an undisclosed amo
dismissed this case

Brady Enterprises Inc et aL Medco Health Care Solutions Inc eta
Co et aL Advance PCS In re Pharmacy Benefit Managers Antitrw

companion lawsuits were filed on August 15 2003 in the U.S District Cou

District of Pennsylvania by individual pharmacies as well as the Pharmacy
the National Community Pharmacists Association Civ Nos 03-4730 and

respectively The lawsuits allege that each ofthe defendant PBMS have vi

Sherman Act by engaging in anticompetitive conduct which substantially al

commerce These alleged violations include negotiating and fixing reimbu

rates restricting the level of service offered to customers and arbitrarily lin

retail pharmacies to compete on level playing field with the PBMs mail

ferred to as In re

MDL Case No
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lawsuits seek class action status and allege that acting as the common ager

the two PI3Ms limited competition by setting eirnbursement rates forj

the rates that would apply in competitive market fixing and artificial

prices to be paid to pharmacies for generic drugs prohibiting retail phai

providing more than 30-day supply of drugs while the PBMs own mail

routinely provide 90-day supply requiring retail pharmacies to charge

co-pay than the co-pay that the PBMs own mail order pharmacies charge

sided contracts and added costs and inefficiencies on retail pharmacies

The lawsuit against Advance PCS asserts two antitrust violations horiz

conspiracy/agreement among buyers ofprescription drugs and abusive

the defendant to harm retail pharmacies In March 2004 the court denied

to dismiss see Memorandum and Order March 2004 In June 2004 tb

motion seeking to compel arbitration of the claims and dismissing the co

to Compel Arbitration June 21 2004 In August 2004 this motion was

was stayed pending the outcome of arbitration see Memorandum and Ord

Plaintiffs filed motion for reconsideration orin the alternative for certifi

interlocutory appeal see Motion for Reconsideration September 72004
June 172005 Judge Eduardo Robreno ordered on Sept 202005 this

suspense On August 252006 this case was transferred and renamed In re

Managers Antitrust Litigation 06-md-0 1782 and assigned to Judge John

coordinated or consolidated pretrial proceedings

The lawsuit against Medco asserts the same antitrust violations as in the

names Merck as co-defendant on the grounds that Medco is merely the

promoting its brand name.drugs On November 17 2003 defendants filed

for fbiiure to state claim In August 2004 the judge issued an order den

dismiss citing to and supporting the judges March 2004 ruling in the Adv

concluding that the Pharmacy Freedom Fund and the National Community
Association do have standing to seek declaratory and injunctive relief and

assertions of Mercks control over Medco were sufilcient to withstand dis

Memorandum and Order August 2004 As such scheduling order

2004 setting forth the discovery schedule extending well into 2005 see Sc

September 30 2004 On August 25 2006 this case was transferred and re

Pharmacy Benefit Managers Antitrust Litigation 06-md-0l 782 and assi

Fullamfor coordinated or consolidated pretrial proceedings

On December 1.8 2006 Judge Fullam vacated the August 2004 order gran

motion to compel arbitration as well as stay of the proceedings See Me
Dec 182004 Caremark FIK/A Advance PCS appealed this decision to

1151 on January 242007 On September 242009 the Circuit vacat

judges order and remanded with directions to reinstate the previous judge

arbitration In Re Pharmacy Benefit Managers Antitrust Litigation 582

North Jackson Pharmacy Inc et aL Medco Health Solutions Inc et

2003 three related lawsuits were filed in the U.S District Court for the No
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Alabama against Advance PCS and Carernark Case No CV-03-2695 Exj

No CV-03-2696-NE and designated as the lead case and Medco Health

No CV-03-2697 in these actions North Jacson Pucyplaintiffs al

defendants engaged in price fixing and other unlawful concerted actions to

dispensing and sale of prescription drugs The complaint alleges that the cli

harmed participants in programs or plans who have purchased their medica

pharmacies North .Jackson Phannacy plaintiffs allege that the defendants

forms of anticompetitive conduct citing violations of the Sherman Act mci

pharmacy reimbursement rates at unreasonably low levels imposing ye
restrictions for how much pharmacies can charge PBMs and how much the

the retail pharmacies and operating illegal tying arrangements through

fixing.

On October 13 2004 the court in the Express Scripts Case No CV-03-26

designated as the lead case and Medco Health Solutions Inc Case No
denied defendants motion to dismiss the second amended complaint see
Motion to Dismiss Second Amended Complaint October 13 2004 The

the North Jackson Pharmacy plaintiffs allegations failed to convincingly

consumers or the marketplace were injured as result of the defendants all

behavior The court however ruled that the complaint provided the PBMs
manufacturers with fair notice as to the nature and basis of the claims set fo

Following subsequent discovery period these cases were transferred to th

the Eastern District of Pennsylvania on September 15 2006 with Judge Joh

206CV041 14 and 206CV041 15 respectively Additionally they have be

Pharmacy Benefit Manage rsAntItrust Litigation multidistrict litigation 06-
Eastern District of Pennsylvania

On August 2004 the North Jackson Fharmac Inc Caremark Rx In
03-2695 was transferred to the U.S. District Court for the Northern Distric

04-c-5674 In November 2004 citing to the Alabama courts October 13

motion to dismiss in the related actions the illinois court also denied Caren

dismiss see Memorandum Order November 2004 Accordingly that ci

November 192004 heard argumentson class certification On March 22
transferred to another Judge within the same court Judge Samuel Der-Yegi

consequently dismissed the case without prejudice on March 242006 allov

motion to reopen the case within 10 days Case was reopened on April 12
transferred to the US Dist Court for the Eastern District of Pennsylvania on

with Judge John Fullarn presiding 206CV04305 Additionally this cas

the In re Pharmacy Benefit Managers Antitrust Litigation multidistrict liti1

in the Eastern District of Pennsylvania

American.Medicui Security Holdings inc Medco Health Solutions Inc

flied on May 14 2003 in the U.S District Court for the Eastern District of
03-cv-43 -WCG by American Medical Security Holdings Inc former cu
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based in Green Bay The suit alleged breach of contract involving discouni

prescription dispensing fees This case settled on March 242004 with Me
American Medical Security Hoidinj $5.85 million

Mukier PCS Health Systems Inc Case no 98-cv-1003 On July 17
District Court for the District ofNew Jersey plan participants on behalf of

filed class action complaint against PCS for alleged breaches of ERISA fi

Plaintiff was participant in an employee sponsored plan with coverage thr

Plans which contracted with PCS to provide PBM services The complain

plaintiff received notice from PCS that it was switching his cholesterol low

to more expensive prescription Pravachol Plaintiff believed that PCS sv

increase its profits through rebates and kickbacks that the PBM receives tin

manufacturers The complaint alleged that PCS contracts with the benefit

windfall profits for PCS that PCS programs influenced pharmacists and

drugs and that the formulary used by PCS violated flduciaiy duty to serve

the plan and participants

On July 29 2005 PCS moved for summary judgment They argued that tin

demonstrate that the alleged activities were outside the scope of ERISAs
PCS further argued that they had no decision-making authority in exercisin

activities as required by ETRISA The Disirict Court judge agreed with PCS

were outside the regulatory scope of ERISA and granted summary judgmei

the case on April 182006 See Opinion docket document no 76

Moeckel Caremark Inc Case no 394-ev-0633 This ERISA action

against Caremark Rx Inc and Caremark in July 19 2004 in the US Distiicl

District of Tennessee Moeckel an employee of the John Moffell Compan3
its prescription drug benefits administrator for alleged breach of fiduciary

ERISA.Act Plaintiff claimed that by providing PBM services to John Mon
became fiduciary under ERISA Specifically thc complaint alleged that

retained pricing spread between the discounted price it paid to retail pharri

manufacturers and the price at which Caremark agreed to be reimbursed by

September 102004 defendants filed motion to dismiss for lack of standi

claim upon which .relief.can be granted or in the alternative transfer vent

District of Alabama On August 292005 the court granted the motion to

to Caremark Rx Inc but denied the rest of the motion and denied atransfe

commenced hereafter

On May 2007 both plaintiff and defendant filed cross-motions for partial

on the issue of Carernarks fiduciary status under ERISA Plaintiff argued

fiduciary manner with respect to the following five acts of ERISA plan
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Caremark set the price the plan paid for generic prescriptions Caremark

AWP source Caremark used to set plan prescription prices Caremark so

dng would be adjudicated and priced as brand-named or generic preserip

solely decided when it would dispense brand-named drug as ageneric pre

order facilities and Caremark solely managed the plans prescription dn
and decided which member drugs to switch to formulary-preferred prescrij

responded by stating that the activities identified by the plaintiff relate to
tl

of Caremarks own business which is non fiduciary one On November

Trauger sided with defendant Caremark granting its motion for partial suni

Trauger ruled that Caremark did not exercise discretionary authority or con
management ofthe John Morrell Co plan that Caremarks activities

relate
administration of Caremarks own duties which is non-fiduciary in nature
Caremarks activities

relating to the plan administration were outside the

regulatory framework

Bickley Caremaric Inc Case No 02-cv-2197 in 2002 Roland Bi

behalf of self funded group health plan in theU.S District Court for the
Alabama Southern District Bickley alleged via the complaint thatCaremai

governed fiduciary who violated its fiduciary duties to the health plan Th
Caremark unjustly enriched itself by failing to disclose discounts and rebat

manufacturers through price differential spread created by pharmacy-Ic

price spread in the dispensing fee paid by the health plan to retail pharma

On October 2002 shortly after the filing of the complaint Caremark file

denying that it is an EEJSA governed fiduciary and arguing the plaintiff la

of failure to exhaust his administrative remedies On December30 2004
defendants motion to dismiss finding that Caremark was not fiduciary
the health plans contract with Caremark

explicitly allowed Carernark to re

drug manufactures holding that advantageous contracts do not convert

fiduciary The Court held that Bickley lacked standing to bring suit under

found Caremark was not an ERISA fiduciary to the plan

Bickley appealed this
ruling to the 11th Circuit Court of Appeals Case No

272006 the 11th Circuit issued an opinion affirming the District courts mc
Bickley argued to the court that he should not have been required to exhaus

remedies because there were no administrative remedies available to him iii

of fiduciary duty The court disagreed with this argument It stated that ev
ERTSA case is required to exhaust all administrative remedies before filing

districtcourt has the discretion to waive this exhaustion ifdeemed appropri
Court did not abuse its discretion in this case when it ruled that all administ

should have been exhausted before brining suit
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Multistate Actions

StaleAttorneys General Express Scripts .On May 27 2008 State Atto

states and the District of CohinThia settled consumer protections claims ag
for $9.3 million plus up to $200000 reimbursement to affected patients

The settlement in the form of an Assurance of Voluntary Compliance clai

Scripts engaged in deceptive business practices by illegally encouraging

patients to different brand name drugs for the purpose of saving the patien

plans money despite the fact that these switches did not necessarily result

patients or the plans but actually resulted in higher spreads and bigger reb

Scripts

The settlement prohibits Express Scripts from soliciting drug switches wh
the proposed drug exceeds the net cost of the originally prescribed drug th

will be greater the original drug has generic equivalent and the proposed

origiial drugs patent is set to expire within six months or the patient was

similar drug within the last two years The settlement also requires Expres

inform patients and prescribers what effect drugswitch will have on the

inform preseribers of Express Scripts financial incentives for drug switc

inform prescribers of material differences in side effects or efficacy betw

and proposed drugs

reimburse patients for out-of-pocket expenses for drug-switch related hei

notify patients and prescribers that such reimbursement is.available

obtain express verifiable authorization from the prescriber for all drug si

inform patients that they may decline drug switch and the conditions fo

originally prescribed drug

monitor the effects of drug switching on the health of patients

adopt certain code of ethics and professional standards

refrain from making any claims of savings for drug switch to patients

Express Scripts can substantiate the claim and

inform prescribers that visits by Express Scripts clinical consultants and
materials sent to prescribers are funded by pharmaceutical manufacturers

States
participating in the settlement are Arizona Arkansas California

District of Columbia Florida illinois Iowa Louisiana Maine Maryland
Michigan Mississippi Missouri Montana Nevada New Mexico North

Pennsylvania South Carolina South Dakota Tennessee Texas Vermont

Washington

California

In re Pharmacy Benefits Managers Cares Case No JCCP43O7 On
Prescription Access Litigation Project PAL and the American Federation

Municipal Employees AFSCME AFL-CIO filed suit against the nations

for inflating prescription drug prices Advance PCS Express Scripts Medc
and Caremark Rx
The lawsuit filed in California charges that through pattern of illegal se

companies the .PBMs force health plans and health care consumers to pay ii

rneys General in

inst Express Scripts

us that Express

tors to switch their

and their health

any savings for the

tes for Express

the net drug cost of

cost to the patient

irug does not the

witched from

Scripts to

patients copayment

hes

en prescribed drugs

ith care costs and

vitches

receiving the

prescribers unless

promotional

that is the case

miecticut Delaware

roilna Ohio Oregon

Iirginia and

rch 172003 the

State County and

four largest PBMs

Health Solutions

ret dealings with drug

Slated
prescription

-15-

Update 10/2009



drug prices The lawsuit also alleges that the four drug benefit managers ha
dollars in illegal profits by steering hOalth ins era and health care consumE
more costly drugs it also contends that the fbur PMs have negotiated reix

manufacturers and discounts from retail pharmacies but havent passed tho
plans and consumers instead theyve used those savings to illegally increa
This case is currently pending in the California Superior Court of Los AngAlameda Drug Co mc eE aL Medco Health Solutions Inc eta.- Oi

this lawsuit was filed in the Superior Court of California San Francisco

423109 seeking class action status for California retail pharmacies and phi

complaint alleges violation of Californias Cartwright Act Section 16720
California Business Professions Code by fixing raising stabilizing and

prescription drugs manufactured by Merck and others at supracompetitive
also

alleges violations of the California Unfair Competition Law by the de
unlawful and/or fraudulent business acts omissions misrepresentations pn
disclosures The complaint relies upon information from the U.S goverm
the Eastern District of Pennsylvania and alleges that Medco has unfairly in

share increased its maitet power and restricted price competition at the cx
and to the detriment of consumers The complaint alleges that since the

exi

consent injunction entered by the U.S District Court for the Northern Distr

defendants have failed to maintain an Open Formulaiy as defined in the cc

Furthermore the complaint alleges that Merck has fixed and raised the pric
those of other manufacturers who do business with Medco above competit
the same time reducing the amount ofreimbursement to the plaintiffs for di

under Medco Health Plans

This case is currently pending and scheduled to continue in court on Febrw

Florida Fowler Florida er reL Careinark Rx Inc This whistleblowei

January 2003 in Leon County Circuit COurt by two pharmacists Michael
worked at Caremarks mail-order center in Fort Lauderdale The case was
False Claims Act alleging that Caremark engaged in six fraudulent scheme
provide credit for returned

prescription drugs changing prescriptions

approval misrepresenting the savings obtained from its recommendatio
substitute generic version ofPrilosec failing to credit for

prescriptk
and manipulating the mandatory times for filing prescriptions The.statt

to become involved in the case initially but then sought to intervene How
the judge ruled that the Floridas Attorney General Office had not

provided
reasoning to justil its intervention more than year after it had declined to

Three amended complaints were filed in this case but the court ruled in fa
merits It went to the 7th Circuit on appeal No 06-4419 On July 27 200
affirmed the lower court decision on the merits

New Jersey

Group Hospitalization and Medical Services il/b/a CareFirst Blue Cross
Medco Managed Care LLP et aL No 03-cv-4144 N.J Super Ct 201
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plaintiff Group Hospitalization and Medical Services d/b/a CareFirst Blue

CareFirst alleges state law claims for breach of fiduŁiary duty breacho

misrejesentation and imjustenrich cut and claims arising under District

Jersey state statutes against Merck-Medco Managed Care L.L.P Medco
fiduciary Medco had duty to manage CareFirsts prescription drug benefi

interest and to act with undivided loyalty toward CareFirst Medco was pr
fiduciary status from self-dealing or profiting at CareFirsts expense Subs
expiration of its Agreementswith Medco CareFirst has alleged that Medix
Agreements and its fiduciary duties in at least the following ways

failing to require generic substitution at mail and retail

manipulating.pricing at retail and mail so as to regularly and systematic
other than those set forth in its Agreements with CareFirst in order to profi

expense

concealing the full amounts of manufacturer rebates and discounts it rec

CareFirsts plans and failing to pass through to CareFirst the full amounto
was due

choosing drugs for its Preferred Prescriptions Formulary based on whic
the most rebate monies for Medco rather than based on which drugs woul
effective and efficaciOus for CareFirst

engaging in drug switching to higher priced drugs without medical justi

failing to meet performance standards defined in its Agreements with

New York

New York Unions Express Scripts Inc et aL This lawsuit was filed

State Supreme Court in New York County on December 31 2003 by the tJ

Professions UUP and the Organization ofNew York State Managerial

Employees OMCE The complaint alleges that Express Scripts engage
practices at the expense of union members According to the suit Express
discounts and rebates with drug manufacturers and then unlawfully withhe1
members The suit also holds that Express Scripts distorted the Average
of its drugs which artificially inflated drug prices to union members
This suit was removed from the state court to the United States District Co
Southern New York on February 62004 and consolidated with another ma
lines newly titles In re Express Scripts PBMLitigation Express Scripts flu

dismiss on May 212004 On April29 2005 scheduled hearing for oral ài

motion to dismiss was cancelled in consideration that the Judicial Panel on
litigation will Iransfer this action

The New York action was transferred to the Eastern District of Missouri otno 4OScvlO8l See above In re Express Scripts Inc Pharmacy Benefits

Litigatiàn

People of the State of New York Express Scripts Inc eta This bra
was filed on August 2004 in New York State Supreme Court in Albany
the result of one-year investigation by Attorney General Spitzers office ii

Departtnent of Civil Service and the Office of State Comptroller The inve
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contract negligent

Columbia and New
As common law

Is solely its best

eluded via its

quent to the

breached those

fly bill claims at rates

at CareFfrst

ived with regard to

rebates to which it

drugs would gamer
be most cost

ication and

reFirst

fore the New York

nited University

onfidential

in fraudulent

cripts negotiated

them from union

iolesale Price AWP

rt for the District of

ter along the same

ed motion to

gument on the

fultidistrict

July 2005 Case

4anagement

of contract lawsuit

ounty The suit was

cooperation with the

tigation was sparked

-17-

Update 10/2009



by audits of Express Scripts conducted by Comptroller in 2002 Plaintiffs

relief restitution ages indemnification and civil penalties resulting fn

ead.g The wsuit alleges that Express Scripts enriehe

of the Empire Plan New York States largest employee health plan and it

the cost of generic drugs diverted to itselfmillions of dollars in manuf

belonged to the Empire Plan engaged in fraud and deception to induce

patients prescription from one prescribed drug to another for which Expre

money from the second drugs manufacturer sold and licensed data bel

Plan to drug manufacturers data collection services and others without the

Empire Plan and in violation of the Statets contract and induced the St

contract by misrepresenting the discounts the Empire Plan was receiving fc

retail pharmacies The lawsuit also alleges that in furtherance of its scheir

manufacturer rebates that belonged to the Empire Plan Express Scripts dis

dollars in rebates as administrative fees management fees performan
services fees and other names It further allcges that the drug switches ca

Scripts often resulted in higher costs for plans and members
On July 31 2008 Cigna who administered the Empire Plan and Express

millionsettinment Under the agreement consumers served by Express Sc

PBM subcontracting with Cigna lathe state ofNew York will receive notic

is initiated and will be informed of their right to refuse the switch Express

adopt new rules to increase transparency including disclosure of pricing

received from manufacturers factors considered when calculating targeted

current discount rates for generics Both companies agreed to cover the co
did not admit to any wrongdoing

Ohio

Ohio Medco Health Solutions Inc On December 22 2003 the state

in Hamilton County Common Pleas Court against Medco Health Solutions

the State Teachers Retirement System of Ohio was overcharged millions ol

prescription drugs The State Teachers Retirement System sought up to $5

Medco including $36 million in alleged overcharges for the dispensing fee

medications Other allegations claim that Medco undercounted pills when
and permitted non-pharmacists to dispense and cancel patient prescriptions

oversight by licensed pharmacist The case also contended that Medco sti

pharmacists and patients to choose brand-name and higher-cost medicatior

Merck rather than selecting generic equivalents On December 19 2005 th

found Medco liable for constructive fraud and awarded $7.8 milliontotal

damages plus $915000 for the State Teachers Retirement System

West Virginia

West Virginia Medco Health Solutions- Filed in November of 2002 in

Court the West Virginia Attorney General allege4 that Medco withheld pre

re seeking injunctive
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and other savings from the States Public Employee Insurance Agency ceniral

complaint of the case held that Medco deliberately
steered PEJA members purchase Merck

manufactured medications even though they were more exç ensis than The peutically equivalent

alternatives Mother allegation against Medco charged that Medco failed pass manufacturer

rebates on to the consumer Concurrent to the suit filed by the State agains Medco Medco filed

suit against the State alleging that the State failed to pay for $2.2 million ved Medco by the

State of West Virginia In December 2003 the circuit court granted Medc motion to dismiss

several of the claims The judge dismissed allegations of Medcos fraud ispiracy and tortuous

interference and violations of the Consumer Protection Act The court has ermitted the West

Virginia Attorney General to re-allege its claims of fraud ifit can offer nec evidence

This case was settled in July 2007 with Medco paying the State $5500000 and the lawsuit

dismissed with prejudice

David Balto

Attorney At Law

Law Offices of David Balto

1350 Street NW
Suite 850

Washington DC 20005

202-577-5424

davidba1to@.yahoo.com

wNdcantitrustlaw.corn
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November 22 2010

Office of the Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

100 St N.E

Washington DC 20549

RE AFLAC Incorporated Omission of Shareholder

ProDoa1 4antto uie 14a4

Dear Sir or Madam

On behalf of our client Afiac Incorporated Georgia corporation

the Company we are submitting this letter pursuant to Rule 14a40 under the

Securities Exchange Act of 1934 as amended the Exchange Act We have

enclosed the shareholder proposals each the Proposal and collectively the

Proposals submitted by Lawrence Bryan and Norman Davis the

Proponents for inclusion in the Companys proxy materials the Proxy

Materials to be distributed by the Company in connection with its 2011 annual

meeting of shareholders the 2011 Annual Meeting The Proposals if approved

would require that employees and retirees of the company be allowed an active vote

in the provision of their prescription drug benefits with report of the per

prescription expense of community based prescription drug benefit compared with

the prescription expense of mail order program including but not limited to

administrative costs rebates etc to be provided by the Board based on actual recent

experience of the company occurring during the same time period for generic
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branded and combined total prescriptions copy of the Proposals are attached

hereto as Exhibit

For the reasons set forth below the Company intends to omit the

Proposals from its Proxy Materials and respectfully requests that the Staff of the

Division of Corporation Finance the Staff of the Securities and Exchange

Commission the Commissionadvise the Company that it will not recommend

enforcement action to the Commission ifthe Proposals are so omitted In

accordance with Rule 14a-8j copy of this submission is being sent

simultaneously to the Proponents

We hereby respectfully request that the Staff concur in our view that

the Proposal from Mr Davis may be excluded from the Proxy Materials pursuant to

Rule 4a-8b and Rule 14a-8f1 because Mr Davis failed to timely provide the

requisite proof of continuous stock ownership in response to the Companys proper

request for that information In addition we respectfully request that the Staff

concur in our view that the Proposals may be excluded from the Proxy Materials

pursuant to Rule 14a-8i7 because the Proposals relate to general compensation

matters and the Companys ordinary business operations

The Company expects to file its definitive Proxy Materials with the

Commission on or about March 18 2011 and the 2011 Annual Meeting is scheduled

for May 22011

Discussion

The Proposal from Mr Davis May Excluded Under Rule 14a-8b
And Rule 14a-8f1 liecause Mr Davis Failed To Establish The

Requisite Eligibility To Submit The Proposal And Failed To Timely

Respond To The Deficiency Notice

Mr Davis submitted his Proposal to the Company in letter the

Company recened on October 15 2010 See Exhibit The Company reviewed its

stock records which did not indicate that Mr Davis was the record owner of any

shares of Company securities

Accordingly the Company sought verification from Mr Davis of his

eligibility to subn it his Proposal Specifically the Company sent via Fedex letter

on October 26 2010 which was within 14 calendar days of the Companys receipt

of the Proposal notifying Mr Davis of the requirements of Rule 14a-8 and how Mr
Davis could cure the procedural deficiency the Deficiency Notice copy of the

Deficiency Notice is attached hereto as Exhibit The Deficiency Notice informed

Mr Davis that he had not complied with Rule 14a-8b Moreover the Deficiency
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Notice specifically explained to Mr Davis how he could satisfy the requirements of

Rule 14a-8b including how he could remedy the deficiency and the timeframe in

which be needed to provide the requested information The Deficiency Notice

included as an attachment full copy of Rule 14a.8b

FedEx records confirm delivery of the Deficiency Notice to Mr Davis

at 906 a.m on October 28 2010 See Exhibit

Mr Davis responded in letter dated October 29 2010 which the

Company received on November 42010 Mr Davis response included letter

from his broker Wells Fargo Advisors dated October 27 2010 stating that Mr
Davis is currently holding 800 shares of AFLAC and have held all shares for over

one year copy of Mr Davis response letter is attached hereto as Exhibit

The Company may exclude Mr Davis Proposal under Rule 14a-

8f1 because Mr Davis has failed to substantiate his eligibility to submit the

Proposal under Rule 4a-8b Rule 4a-8b1 provides in part that order to

be eligible to submit proposal shareowner must have continuously held at least

$2000 in market value or 1% of the companys securities entitled to be voted on

the proposal at the meeting for at least one year by the date shareowner

submit the proposal Staff Legal Bulletin No 14 specifies that when the

shareowner is not the registered holder the shareowner is responsible for proving

has or her eligibility to submit proposal to the company which the shareowner

may do by one of the two ways provided in Rule 14a-8b2 See Section Ci .c

Staff Legal Bulletin No 14 July 13 2001 SLB 14

The Staff has consistently taken the position that if proponent does

not provide documentary support sufficiently evidencing that at has satisfied the

minimum ownership requirement for the one-year period specified by Rule 14a-8b

the proposal may be excluded under Rule 14a-8t See e.g The Home Depot Inc

Feb 2007 brokers letter verifying ownership for the past year was

insufficient to provide proof of ownership for requisite period where the brokers

letter was dated as of date after the date on which the proposal was submitted Toll

Brothers Inc Jan 10 2006 letter from custodian insufficient to prove ownership

preceding October 21 2005 the date of proposal submission by stating in its letter

dated November 2005 that the proponent held the stock for for the past year
Nabors Industries Ltd Mar 2005 letter from bank stating ownership for more

than one year prior to January 12 2005 was insufficient to provide proof of

ownership for the year preceding January 2005 the date on which the proposal

was submitted Because the letter from Wells Fargo Advisors to Mr Davis is dated

as of October 27 2010 the letter does not prove continuous ownership for one year

as of the date on which the proposal was submitted October 15 2010 Instead the
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letter from Wells Fargo Advisors merely proves continuous one year ownership as of

the date of the letter October 272010

IL The Proposals May Be Omitted Under Rule 14a-8i7 As Relating To

The Conduct Of The Ordinary Business Operations Of The Company

The Company believes that the Proposals may be omitted from the

Companys Proxy Materials pursuant to Rule 4a8i7 because the Proposals deal

with matters relating to the conduct of the ordinary business operations of the

Company

The Proponents have requested that employees and retirees of the

company be allowed an active vote in the provision of their prescription drug

benefits with report of the per prescription expense of community based

prescription drug benefit compared with the prescription expense of mail order

program including but not limited to administrative costs rebates etc to be

provided by the Board based on actual recent experience of the company occurring

during the same time period for generic branded and combined total prescriptions

The design maintenance and administration of prescription drug benefits which are

subset of the Companys health care coverage are part of the Companys ordinary

busmess operations relating to companys day-today employee benefits

administration

The Staff has determined consistently that stockholder proposals concerning

health care benefits are excludable as relating to ordinary business operations

specifically general employee benefits See Target Corp Feb 27 2007 Staff

permitted exclusion of proposal that requested report on the implications of rising

health care expenses and how company is positioning itself to address this issue

without compromising the health and productivity of its orkforce as relating to

employee benefits General Motors corp Apr 11 2007 permitting the exclusion

of similar proposal under Rule 14a-8i7 Intl Business Machines Corp Jan
13 2005 concurring in the exclusion under Rule 14a-Si7 of proposal

requesting board report on the competitive impact of rising health insurance costs

including information regarding policies that the board has adopted or is

considering to reduce such costs PepsiCo Inc avail Mar 1991 permitting

the exclusion of stockholder proposal noting that decisions relating to the

evaluation of employee health and welfare plans are matters involving the

ordinary business operations Because the focus of the Proposals is

on the cost of particular element of employee benefits prescription drug benefits

the Proposals relate to the Companys ordinary business operations and may be

excluded under Rule 14a-8i7
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Conclusion

For the reasons discussed in this letter the Company respectfully

requests that the Staff concur with the Companys view that Mr Davis Proposal

may be properly omitted from the Proxy Materials pursuant to Rule 14a-8b and

Rule 4a-8f and that the Proposals may be properly omitted from the Proxy

Materials pursuant to Rule 14a-8i7 Should the Staff disagree with the

Companys position or require any additional information we would appreciate
the

opportunity to confer with the Staff concerning these matters prior to the issuance of

its response

If the Staff has any questions or comments regarding the foregoing

please contact the undersigned at 202-371-7550

Sincerely

in
Michael Rogan

cc Lawrence Bryan

Norman Davis

key Loudermilk
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Lawrence l3iyan EwgrwyMQl-i hlder of 2016

shares of Common Stock and Norman VT Davis FISMA 0MB Memorandum M-07-16

HSMA 0MB Memorandum M6Of 1787 shares of Common Stocks propose to SUbmit the

following resolution at the 2011 Annual Meeting of Stockholders

Wbereas Small business in the United States of America provides of all jobs in

this country and since lndpendent Retail Pharmacies are certainly sxn4ll businesses and

vital part of their communities as medical providers employers as wll as consumers
with valid contracts to service the prescrIption needs of the employees ind retirees of this

company enjoying high degree of trust and accessibility within the ir4edical community
with providers and patients as well as being consumers of thus compans product Since

medication therapy is an integral part of patients wellbeing and smcl freedom to

choose their pharmacy is so inliereniiy American and since healthcare nanagement is

something so personal that each should be able to exercise their voice nd have an

active not passive role in the provision of that care There is symbiolic relationship

within coinnmthty which strengthens the individual member as well the group as

whole

RESOLVED Shareholders
request that the employees and retirees oflhe company be

allowed an active vote in the provision of their prescription drug benefits
with repoit of

the per prescnpnon expense of communit based prescription drug 1encfit compared
with the per prescription expense of mail order program including b4t not limited to
administrative costs rebates etc to be provided by the Board based on actual recent

experience of the company occumng during the same time period for nenc branded

and combined total prescriptions

A-t
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BY FEDERAL EXPRESS VIENNA

Mr Lawrence l3rvan

FISMA 0MB Memorandum M-07-16

Mr Norman Davis

FISMA 0MB Memorandum M-07-16

Dear Messrs Bryan and Davis

We are counsel to Aflac Incorporated the Company and on behalf of the

Company am writing in connection with your letter received on October 15 2010

by Mr Joey Loudermilk Executive Vice President General Counsel and

Secretary of the Company In your letter you submitted proposal the Proposa.V

pursuant to Rule 14a-8 under the Securities Exchange Act of 1934 as amended for

inclusion in the Companys proxy materials in connection with the Companys 2011

Annual Meeting of Shareholders the AnnuEl Meeting At Mr Loudermilks

request this letter is being sent to you

am notifying you on behalf of the Company that your submission of the

Proposal does not comply with Rule 14a-Sb According to the Companys records

neither of you is registered holder of the Companys stock Rule 14a-8b requires

that if you are not registered holder you must prove to the Company your

eligibility to submit the Proposal in one of the ways set forth in such rule Rule 14a-

Sb2i provides that one acceptable way to satisfy tins requirement is to submit

to the company written statement from the record holder of your securities

usually broker or bank verifying that at the time you submitted your proposal

you continuously held the securities for at least one year You must also include

your own written statement that you intend to continue to hold the securities through

the date of the meeting of shareholders copy of Rule 4a-8b is enclosed with

this letter
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In accordance with Rule 14a-8f hereby request on behalf of the Company
that you furnish to the Company the written statements required pursuant to Rule

14a-8b2i described above Under Rule 14a-8f your written statement must be

postmarked or transmitted electronically within 14 calendar days from the date you
receive this letter If you send the required information by mail please send it to

Aflac Incorporated Corporate Secretary 1932 Wymton Road Columbus Georgia

31999 If within the required 14 calendar day perIod you do not furnish to the

Company the written statements required pursuant to Rule 14a-8b2i we believe

the Company will be entitled to omit the Proposal from its proxy materials In

connection with the Annual Meeting

Please be advised that this letter in no way waives the Companyts right to

take further steps to exclude the Proposal from its proxy materials for the Annual

Meeting

Enclosure

cc Mr Jocy Loudermilk

Executive Vice President

General Counsel and Secretary

Atlac Incorporated

12-a

Vmriy

Michael Rogan



Rule 148b under the Securities Exchange Act of 1934

Question Who is eligible to submit proposal and hew do demonstrate to

the company that am eligible

In order to be eligible to submit proposal you must have continuously held

at least $2000 in market value or 1% of the companys securities entitled to be voted on
the proposal at the meeting for at least one year by the date you submit the proposal You
must continue to hold those securities through the date of the meeting

if you are the registered holder of your securities which means that your name

appears in the companys records as shareholder the company can verify your

eligibility on its own although you will still have to provide the company with written

statement that you intend to continue to hold the securities through the date of the

meeting of shareholders However if like many shareholders you are not registered

holder the company likely does not know that you are shareholder or how many shares

you own In this case at the time you submit your proposal you must prove your

eligibility to the company in one of two ways

The first way is to submit to the company written statement from the

record holder of your securities usually broker or bank verifying that at the

time you submitted your proposal you continuously held the securities for at least

one year You must also include your own written statement that you intend to

continue to hold the securities through the date of the meeting of shareholders or

ii The second way to prove ownership applies only if you have filed

Schedule 13D p240 13dl0l Schedule 130 240 13d102 Fonui 249 103

of this chapter Form 249 104 of this chapter and/or Form 249 105 of

thts chapter or amendments to those documents or updated forms reflecting

your ownership of the shares as of or before the date on which the one-year

eligibility period begins If you have filed one of these documents with the SEC
you may demonstrate your eligibility by submitting to the company

copy of the schedule and/or form and any subsequent

amendments reporting change in your ownership level

Your written statement that you continuously held the required

number of shares for the one-year period as of the date of the

statement arid

Your written statement that you intend to continue ownership

of the shares through the date of the companys annual or special

meeting



Norman Davis

FISMA 0MB Memorandum M-07-16

Coqorate Secretary

AFLAC
Worldwide Headquarters

1932 Wynnton Road

Columbus Ga 31999

To Whom It May Concern

Please find enclosed the requested documentation concerning ownership of at least

$2000.00 of stock for at least one year prior to submission of the shareholder proposaL

indeed have plans to maintain ownership of this stock at least and beyond the date of

the 2011 annual meeting

neere1y

Nnap Davis

Sfl4g AQflflj

3U vhs



Wells Fargo Advzors LLC

700 Brooktore Ceore Paay Suite 00
Coumbu GA 31904

Mr Norman Davis

Tel 706-322-675k

Fax 706-5229954

5o092909oS

October27 2010

FSMA 0MB Memorandum M-O716

Dear Mr Davis

This letter is in response to your request for verification of ownership of 800
shares of AFLAC symbol AFL held in your Brokerage account with us

Our records show that you are currently holding 800 shares of AFLAC and have held fl
shares for over one year

Siicerely

Jqiice Hutson

L.Branch Manager

AONOt

3U1OHJŁ1 VHS
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