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Harold Schwartz ved SEC
Senior Counsel

American Express Company
200 Vesey Street

New York NY 10285
Was1ingtoii DC 2054

Re American Express Company

Incoming letter dated Jaiuary 122010

Dear Mr Schwartz

This is in response to your letter dated January 122010 concerning the

shareholder proposal submitted to American Express by Peter Lindner Our response

is attached to the enclosed photocopy of your correspondence By doing this we avoid

having to recite or summarize the facts set forth in the correspondence Copies of all of

the conespondence also will be provided to the proponent

In connection with this matter your attention is directed to the enclosure which

sets forth brief discussion of the Divisions informal procedures regarding shareholder

proposals

Enclosures

cc Peter Lindner

Sincerely

I-leather Maples

Senior Special Counsel

DMSION OF
CORPORA11ON FINANCE

FEB 022010

Availability 2. 1_-i

FISMA 0MB Memorandum M-07-1



February 22010

Response of the Office of Chief Counsel

Division of Corporation Finance

Re American Express Company

Incoming letter dated January 12 2010

The proposal relates to the companys employee code of conduct

There appears to be some basis for your view that American Express may exclude

the proposal under rule 4a-8e2 because American Express received it after the

deadline for submitting proposals Accordingly we will not recommend enforcement

action to the Commission if American Express omits the proposal from its proxy
materials in reliance on rule 14a-8e2

We note that American Express did not file its statement of objections to

including the proposal in its proxy materials at least 80 calendar days before the date on
which it will file definitive proxy materials as required by rule l4a-8j1 Noting the

circumstances of the delay we.grant American Express request that the 80-day

requirement be waived

Sincerely

Charles Kwon

Special Counsel



DIVISION OF CORPORATIONFINANCE
INFORMAL PROCEDUpjs REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its reponsibility with respect tomatters
arising under Rule 14a-8 CFR 240 14a-8J as with other matters under the proxyrules is to aid those who must comply with the rule by offering informal advice and suggestionsand to determine initially whether or not it may be appropriate in particular matter torecommend enforcement action to the Commission In connection with.a shareholder proposalunder Rule 14a-8 the Divisions staff considers the information furnished to it by the Companyin support of its intention to exclude the proposals from the Companys proxy terials as wellas any infonnatiQn furnished by the proponent or the proponents representative

Although.Rule 14a-8k does not require any communications from shareholders to theCommissions staff the staff will always consider information concerning alleged violations ofthe statutes administered by the Commission inŁluding argument as to whether or not activitiesproposed to be taken would be violative of the statute or rule involved The
receipt bythe staffof such information however should not be construed as changing the staffs informal

procedures and proxy review into formal or adversary proŁedure

It is important.to note that the staffs and Conunissions no-action responses toRule 14a-8j submissions reflect only informal views The determinations reached in these no-action letters do not and cannot adjudicate the merits of companys position with respect to theproposal Only court such as U.S District Court can decide whether company is obligatedto include shareholder proposals in its proxy materials Accordingly discretionarydetermination not to recommend or take Commission enforcement action does not precludeproponent or any shareholder of company from pursuing any rights he or she may have againstthe company in court should the management omit the propoa1 from the companys proxymaterial
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WA ELECTRONIC MAIL

Securities and Exchange COmmission

Office of Chief Counsel

Drision of Corporan Finance

100 Street N.E

Washington D.C 20549

Re Securities Exchange Act of 1934 Rule 4a-8

Exclusion of Shareholder Proposal Submitted by Mr Peter Li.ndner

Ladies and Gentlemen

This letter and its attachment are submitted by the undersigned on behalf of

American Npiess Company the Compan pursuant to Rule 4a 8j promulgated
under the Securities Lchangc Act of 1934 as amcnckd he ompan rcspecttuIh

requests the confirmation of the Staff of the Division of Ceiporation Finance the Staff
that it will not recommend any enforcement actior the Commission if the Company
excludes the attached

shareholder.proposai the Proposal from its proxy statement and
form of proxy together the Proxy Materials for the Companys 2010 Annual Meeting
of Shareholders because the Proposal was not received by the Company unti.l after the

dedlin for such submissions.1

As required by Rule l4a-8.J complete copy of this submission is being sent via

ernight courier to Mr Peter mdner the Proponent the shareholder who
submitted the Proposal

The Proposal which is attached hereto as xhibit and was set forth in

Appendix to the Proponents correspondence dated December 29 2009 to the

The Company would like to bring to the Staffs attention that the shareholder submitting the Proposal has
also subnnud tht Coinpari on strai occaimm in

pi
io arc 1iaiehokkr nroposa thn

substantjaUv similar to the Proposal hi each instance.the Company requested noaction relief from the
Ssatf if the oinJmi .cludod such subtannailv similar proposal from it pro materials ad ni each
intance we Srifl Lraned such relief either on suhstanue grounds or on the gromds that such proeosa
was riot received by the Company until after rhe deadline for such submissions
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Company would require the Company to Amexs Employed Code of Conduct

Code to inôlude mandatory penalties for non-compliance the precise scope of which

shall be determined Ti uth Commission aftei an independent outside compliance

review.of the Code conducted by outside experts and representatives of.Amexs board

management employees and shareholders

Tha Proponent requests that the Proposal be considered by the Companys
shareholders at its next annual meeting The Companys next expected shareholder

metmg is its regularly scheduled annual meeting to be held on April 26 2010 Under

Rule 4a-8e2 proposal submitted with respect to coinpan regulai lv scheduled

annual mceung must he reeei cd by thc company not less than 120 cakndar da before

the date at thc coinpan statement released to shareholders in connection with

the previous years aniiual meeting prayided that different deadline applies if the

company did not hold an annual meeting the pre mus ear or if the date of this yeai

arintial meeting has been changed by more than 30 days from the date of the previous

yearsmeeting

The proxy statement io.r the Companys annual meeting of hareho1ders that was

held on April 27 2009 vas dated March 13 2009 and was first mailed to shaichalders

on or about Match 16 2009 As stated above the Compans next Annual Meeting of

Sharcholdet is chedulecl for April26 2010 date that is .ithin 30 days ol ihe date an

which the 2009 Annual Meeting of Shareholders was held Because the ompan htid

an annual meeting for its shareholders in 2009 and because the 2010 Annual Meeting of

Shareholders is scheduled for date that is within 30 days of the date of the Companys
2009 Annual Meeting then under Rule 14a-8e2 all shareholder proposals..were

required to be reccied the Company not less than 120 calendai days before the date

of the Companys proxy statement released to shareholders in connection with the

Company.s 2009 Annual Meeting Pursuant to Rule 14a5c this deadline was
disclosed in the Companys 2009 proxy statement under the caption Requirements

Including Deadlines for Subirussian ol Proxy Proposals ommation of Direttors and

Other Busincss of Shareholders states that proposals of shareholders mendcd to

be presented at the Companys 2010 Annual Meeting of Shareholders must have been

received at the companys principal executive offices not later than November 162009

The Proposai was received by the Company via facsimile on December 29 2009
which was well after the November 16 2009 deadline established under the terms of

Rule 4a- Therefore under the date that the Company determined as the deadline for

ubinmssions the Proposal was nt recemed by the Conipam until date that .as forty

three 43 days after the deadline for submissions For your information copy of the

fax call
report idencing the Compan receipt of thc Proposal is attaLhd hento as

Exhibit
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Under Rule l4a-8f within 14 calendar days of receiving proposa the

recipient company must notit\ the person submitting the proposal of any procedural or

cbgibihty deficiencies unlcss the deficiency cannot be remedied such as failure to

submit the proposal by the company propeilv deteinimed deadlme As noted aho
the Proponents submission was not timely for inclusion in the 2010 Proxy Materials

Accordmgly under Ruk 4aSt the Compan was not required to notthr the Pioponcnt

of such deficiency because it could nOt be remedied

For the foregoing reasons the Company requests your confinnation that the Staff

will not recommend any enforcement action to the Commission if the Company excludes

the Proponenf proposal from the Proxy Materials for its 2010 Annual Meeting

Under Rule l4aStj if company intends to exclude proposal from its proxy

mateiiaI- it must file it reasons ith the Commission no later than 80 calendar days

before i.t flies its deflnitive proxy statement and form of proxy with the Commission
howe er under such rule the Staff ha the cuscrttion to permit comparni to nvike its

submission later than 80 days before the filing of the definitive proxy statement The

ompany piesentlv intcnds to file us definitive pros materials with the Cornmsson
between March 15 2010 and March 17 2010 Because the Proposal was not received

until after the deadline for submissions and on such date that made it impracticable for

the Company to prepare and file this submission earlier than the current date the

Company respectfiully requests that the Staff waive the 80-day requirement under Rule

14a 8j in the event that the Company files its detinnre pioxv matettals prior to the 80th

day after the date this submission is teceived by With the Commission

Please do not hesitate to contact me telephone 21 640-1444 flux 212
640-9257 e-mail harold.e.schwartzaexpcom if you have any questions or require

any additional information or assistance with regard to this matter

Ver truly yours

Harold Schwartz

Senior Counsel

Attachment

cc Carol Schwariz.Esq

1r Peter WLindner via overnight courier

FISMA 0MB Memorandum MO716



Ex4r6tt
0001 00032/2t120t0 1$1SA 0MB Memorandum M-07-163

Tuesday December29 2009ViaFax
To the Nominating Committee at American Express Amex

This is my annual lerter asking to be listed nthg foLAprL2Wj asia ncith for the Amex
$gard of Directors ask sonic would tie tee word demand to intervrc.t fbr that pornon cspecially

srce Amex has gon to Federal Court not once tin 2007i hut twice tin Febrarc loU aiso to stop me orn cst
coimrnnhrcaun with Amex ic sharenolders the SEC and Sec-xarv of the Coxpornion Stonhen Norman intend

to get show cause order from kSDJ Koeltl as His honor said ig5t wiar that Jon get Eeh Icr
Prppqaal on the ngyjhi ear for 2010 should get an order from to in ian ar 2010 Last ycar tned in
Mazth 2009 which His Honor USD3 Koelti felt was too late

Surely must be crazy person whom Amex is tzy.ipgto shield you from or else am rational personwhom they fear Id suggest the latter

am bit repetitive since dont know what youhave seem or most likely not seen with regard to my
being on the Board Anie is once again it rag to iso might rather than ta.on aim with reason Ame. could
make itself nett..r ptata for its employec.s shareholders and customers And hc the also obey US la4ys on
discrimination

So yes would like to run for director and yes have shareholders proposal to investigate Amexs
violations of promises and lasss and contracts attachedj tmct has tonnally admitted in Court that they have
violated written settlement agreement that Amex Banlciug President Ash Gupta and signed in June 2000 We
re bcond inc point of allegeo nolauon And vOflC CEO Ken Clienault spoke to the Shareholder Meeting is

April 209 and said that the Amex ode tsorkn2 fine2 nay be
mtsie1adirg $uxcmcnt as defi ad b3 SL

regwatopc Rc next noom 0mg Ln2 ho aJnT toed brtchrng the Jutie 200o Atex Lmdner ontact had
Amex and his direct manager oilS years Ash Gupta to work ibm competitor Maybe Qing was fired but maybe
he quit with boring In my case took years for the Amex Code to work add $45000 in my legal bills

tand countingi anti Amex nil has ncr fxeo the prohlem aithot
go tetun fling It kate tot ha breath ws

start

think you will find ray Shareholder Proposal on Truth Commission kr Amex has worthy public
objective

look forward to personally meeting you.providing yOu itiformatioit and hcreby request your vote end
your interest in my nomination for Director of American Express But also wish you to personally respond to this
letter ad not ba\e some p.cy at tie Secretrv Ot ihe Corporanor office reoi torn

Sincerely yours /fl

Peter 1..indraer

FISMA 0MB Memorandum M0716A

Attachments

Anpencix Ii Letter to Se- of the Co-p StLphen Norman of SlttreIc1der Thoponl dated Scpkrnh 62008
Appendix Shareholder Proposal oflvir Lindner

was abie to tpeak at the Aerli 2009 Sharehciders meeting only by gerdeg courtor4e in SDNY Southern tnnrict of NY

Amexs lawyer Ms Jeat Pork at Kelitty Orye V/arrest 11. seftused to give me the transcript aador vkico of Kens remarks
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Petc iadser lettjjflflclaSejrnberl92OlThthr becoming membei of Amfl
oard of DIrectors

Friday September 19 2008

To the Nominating Committee at American Express Amex

applied two years ago to be director and you turned medown

thvrt applied to he an American Express director via the SEC

However as you may or may not know our company went to Federal Judge and got court order to

stop me from comnnmienthg to the SEC fiom attending the shareholders meeting arid front asking qucati ni

the shareholders meeting

höost me $20000 in legal fees to get that overturned The higher judge US District Judge felt there were
four entena to stop ire and was %ht and Amex wrong on atl Moreosor there was an add tional reason hv
Amex was wrong which was cited in his footnote

have $SO000 worth ot voting shares in Amex and have not sold single share in that time speak to

you as fellow shareholder and as former employee

Given that Amex wrcmgly stopped me from
attending the meeting and wrongly stopped me front

cemsnunieating with the SEC actually they asked the Judge to retract the submission to the SEC but the SEC said

it could not be done since submission immediately goes to computers all over die world ask that you both

interview me personally arid find out if what am saying is true

And point you to document DEF000370 which Amex has winch will show von that indeed Amex
t.nlatcd Ir rigfl us an emnknee tie fl of vie Cu Rin Ac tt 1PM tvs ezn3lovec cc ye-s rnr
employecs also as rused unanm ow i997 Sui vine ourt rulirg tnd thN uts recyreed

Amex VP Lawyer Moreover you can read the sealed transcript both of which cannot give you but Amex
lawyers can show uu to indicate what other restrictions were made upon me and how the Amex lawyers went so

far as to break promise to the Court on getting written document in order to stop rae going to the SEC
or nominating myself

Surely Amex can be better cornoration than these episode.s would make you believe

And that is one of the reasons why am running flit Director of American Express There isan inherent
goodness of Amex and too often few employees and now maybe few Vice Fresic.lents and above lose sight
of the virtues of Amex and do foul things that are unworthy of this firm

Let me digress with parallel that may be apt When woman is raped the defense attorney will

sometmec tn to smear he ornar and ask she had sex before rnariace she had an ah rtion anti vr is

other thingsthat have nothing to dowith the feet that she was roped it is as if she was less than vitniour woman
and vie was askng be -aped a- samec it and it ts not rape Bat thos quest tins art mked uper
Court in order to embarrass the won-ian and make her withdraw her accusation Such is the caseat Amex Where
the lead attorney in the case said she wanted to know if had sex with any Amex employees Whether have had
that or not it 1oe not mesi war it aliows Aniec to v11 da t\rtter ontrao1 cttsd in Ash Gupta \mex
President of Bus 1un6J and ste tPeer LtndneC in lune ox 2000 Surely ue the veil oru phrases of fity seers
go said to Senator McCarthy
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Untii this moment Senator think never gaued your cruelty or recklcssnes.

hn vlcC arin resumed attaek etch cut hnn short
Let us not assassinate this lad further 8enator.. Youve done enough Have youno sense of

decency sir at tong last Have you left no sense ofdecnc

So yes would like to rum for director and yes have shareho1ders proposal to investigate Atexs
violations oipromises and laws and contr2cts

And tttink Amex would he better place iisuch things were investigated And by tho way it is

questionable whether would have won as Lireceor of Amex in April 2007 But you know that Amexdirty

tectics ihcri and now as recently as MayO0S houId not be called for in civil electiOn nor Fortune 500

company

kok forward to personally rneethr you providing you information arid hereby request your vote and

your hmteresr in my nomination for Director of American Express.

Sincemly yours

Peter Liadner

FISMA 0MB Memorandum MO716

Foan
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tYeriareholderPoaj
NOTicE OF SBAREIOLDER PROPOSM

Stephen Norman or to his replacement

Secretary

American Express Company
200 Vesoy Street 50 Floor

New York New York 10285

From
Mr Peter Liudner

FISMA 0MB Memorandum MO7.16

Date December 29 2009

This constituTes the proposal of shareholder Peter Lihdner to be presented at the Annual Meeting of shareiulders ofAmerican Express Company to be held rn or abOut April 24 2010

Rvquircd tntbrmadon pursuant to American Express Co by-law 29

Brief description of husinesa proposal

Amend Amexs F.mployee Code of Conduct Code to include mandaton penaitic for non-compliance the
precise scope of which shall be detennined by alruth Commission after an independent outside compliancervKw of the Code conducu utudc eperz and rrcent in cc ox ncv Lo4rd rlanagereit emplo esand shareholders

Reasons for bringing such business to the annual meeting

Personal experience by Mr Lindner of discrimination in violation of ThEe VII of the Clvii Rights Act of 1964 andanecdotal evidence show that the Code is breached and not enforced Rather management regards the Code asnothing more than window-dressj for
Sarbanes..oxley conipljagee This lack of adherence to basIc

principles ofonduct erodes co 0Jenc the Conpany res aPected or siP afiLt marLet pee or Corn an snecand warrants atteniion from the shareholders In other words this matter affects Shareholders as wall as beingsocially significant as is indicated in SEC Rule l4a8 on Shareholder Proposals

pro osais relaung to such matters but
focusing on sufficiertiv signifleant social poiic issus e.g.signtfkcn nsunmrna on mattn1 nenUs ouh ut conds reC to cc eUuiahe lecu so thepwooals would nnscc o-da business natrerc anu rase polio esues sirificanr thtwould be appropriate for shareholder vote

ii Name and address of sbareboider
bringing proposal

Mr Peter Lindner

FISMA 0MB Memorandurri M.n715
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iii Nurnber of shares of each class of stock beneficially owned by Peter Lincluer

Common about 900 shares in ISP and Retirement Plan

iv Material interest of Peter Liedner in the proposal

Mr Liadner has no financial interest in the propoäl He has been wronged by Aine employees breach of the

Cock and Amexs failure to enforce the Code against those employees

Other informanrequired to be disclosed sollcitafioas

Mr Lindner isa plaintiff in an action against the Company arising out of the aforesaid breach
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December 23 2009 TOKYO
TORONTO

VIENNA

VIA E-MAIL shareholderproposalssec.gov

Securities and Exchange Commission

Division of Corporation Finance

Office of Chief Counsel

100 Street N.E

Washington D.C 20549

RE American Express Company -- Omission of

Shareholder Proposal Submitted by the American

Federation of State County and Municipal Employees

AFSCME Employees Pension Plan

Dear Sir or Madam

We are writing on behalf of our client American Express Company
New York corporation the Company pursuant to Rule 14a-8j under the

Securities Exchange Act of 1934 as amended to request that the Staff of the

Division of Corporation Finance the Staff of the Securities and Exchange
Commission the Commission concur with the Companys view that for the

reasons stated below the shareholder proposal and supporting statement the

Proposal submitted by the American Federation of State County and Municipal

Employees AFSCME Employees Pension Plan the Proponent may properly
be omitted from the proxy materials the Proxy Materials to be distributed by the

Company in connection with its 2010 annual meeting of shareholders

In accordance with Section of Staff Legal Bulletin No 4D CF
November 2008 SLB No 14D we are e-mailing to the Staffi this letter
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and ii the Proposal and cover letter dated November 12 2009 submitted by the

Proponent and attached hereto as Exhibit In accordance with Rule 4a-8j
copy of this submission is being sent by overnight courier to the Proponent The

Company agrees to promptly forward to the Proponent any response from the Staff

to this no-action request that the Staff transmits by e-mail or facsimile to the

Company only Finally Rule 14a-8k and Section of SLB No 14D provide that

shareholder proponents are required to send companies copy of any

correspondence that the shareholder proponent elects to submit to the Commission or

the Staff Accordingly we are taking this opportunity to inform the Proponent that if

the Proponent elects to submit additional correspondence to the Commission or the

Staff with respect to the Proposal copy of that conespondene should concurrently

be furnished to the undersigned on behalf of the Company

THE PROPOSAL

The Proposal reads as follows

RESOLVED that shareholders of American Express Company American

Express urge the Compensation Committee of the Board of Directors the

Committee to adopt policy requiring that senior executives retain

significant percentage of shares acquired through equity compensation

programs until two years following the termination of their employment

through retirement or otherwise and to report to shareholders regarding the

policy before American Expresss 2011 annual meeting of shareholders The

shareholders recommend that the Committee not adopt percentage lower

than 75% of net after-tax shares The policy should address the permissibility

of transactions such as hedging transactions which are not sales but reduce

the risk of loss to the executive

The Company requests
that the Staff concur with the Companys view

that the Proposal may be excluded from the Proxy Materials because in violation

of Rule 4a-8i2 the Proposal if implemented would cause the Company to

violate state law and ii in violation of Rule 14a-8i6 the Company lacks the

power or authority to implement the Proposal
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II BASES FOR EXCLUDING THE PROPOSAL

The Proposal May Be Excluded Under Rule 4a-8i2 Because Its

Implementation Would Cause the Company to Violate State Law

Background of Relief Under Rule 14a-8i2

Rule 4a-8i2 permits company to exclude shareholder proposal
if implementation of the proposal would cause the company to violate any state

law to which it is subject The Company is incorporated under the laws of the State

of New York For the reasons set forth below and in the New York law legal

opinion attached hereto as Exhibit New York Law Opinion the Company
believes that the Proposal is excludable under Rule 4a-8i2 because

implementation of the Proposal would cause the Company to violate New York law

Even though the Proposal urge the Company to adopt share

retention policy the Staff has held that even precatory policy is excludable if the

action called for by the proposal would violate state federal or foreign law See e.g
Gencorp Inc publicly available December 20 2004 concurring in the exclusion of

proposal requesting amendment of the companys governing instruments to require

implementation of all shareholder proposals receiving majority vote See also

Badger Paper Mills Inc publicly available March 15 2000 and Pennzoil

Corporation publicly available March 22 1993

The Proposal Would Cause the Company to Violate New York Law
Because It Would Impose New Transfer Restriction which is not in accordance

with the New York DCL

The Proposal urges the Company to adopt policy requiring that

senior executives retain at least 75% of the net after-tax shares acquired through the

Companys compensation plans until two years following the tennination of their

employment This restriction would apply to shares of the Companys stock held.by
senior executives at the time the Proposal is adopted Presently such shares are not

subject to any restriction on transfer of the nature required by the Proposal

As more fully explained in the New York Law Opinion the Proposal
violates the New York Business Corporation Law the BCL because it requires

the Company to adopt policy that would unilaterally impose transfer restriction

on shares of the Companys stock including previously issued and outstanding
shares Section 508d of the BCL provides that shares shall be transferable in the

manner provided by law and in the bylaws However the Proposal attempts to
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impose restriction on securities that is not contained in New York law or the

Companys By-Laws the By-Laws and without the consent of the holders of such

securities Accordingly implementation of the Proposal would violate New York

law because the Company would be obligated to impose transfer restriction on

previously issued shares held by senior executives without amending the By-Laws

or entering into contractual arrangement with the senior executive that was

permissible under New York law

As more fuiiy explained in the New York Law Opinion unless the

right to transfer is subject to restriction by statute corporate charter by-laws or

agreement the shareholder is free to dispose of his property Jamil Southridge

Coop. Sec No Inc 93 Misc 2d 383 1978 revdon other grounds 102 Misc

2d 404 N.Y App Term 1979 The right of transfer is right of property and if

another has the arbitrary power to forbid transfer of property by the owner that

amounts to annihilation of property Penthouse Properties Inc 1158 Fifth Ave.

Inc 256 A.D 685 690-91 N.Y App Div 1939 Accordingly because none of

Section 508d of the BCL New York law or the By-Laws contains any restriction

on transfer of the nature contemplated by the Proposal implementation of the

Proposal would violate New York law

The Staff has concurred with the exclusion under 4a-8i2 of

shareholder proposals that if implemented would violate state law In fact the Staff

has previously granted relief under 14a-8i2 in respect of similar share retention

proposals for companies incorporated in Delaware and Virginia See JPMorgan
Chase Co publicly available January 2009 concurring in the exclusion of

similar proposal for violating Delaware law and NVR Inc publicly available

February 17 2009 concurring in the exclusion of similar proposal for violating

Virginia law The provisions contained within the Delaware and Virginia codes

provisions also found in the Model Business Act prohibit retroactive application of

restriction on transfer to previously issued shares While the BCL does not contain

an express comparable provision the Company believes that the Proposal violates

the above-cited provision of the BCL relating to the imposition of transfer

restrictions and similarly should be excluded under Rule 4a-8i2

The Proposal Would Cause the Company to Violate New York Law

Because It Would Breach Existing Contracts

The Proposal if implemented would impose restrictions on transfer

that conflict with the existing compensation contracts and arrangements between the

Company and its senior executives As more fully explained in the New York Law

Opinion such requirement would violate New York law because the Proposal
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would either violate existing contracts and arrangements or be considered unilateral

amendment to such contracts and arrangements in violation of their express terms

The Staff has previously stated that that would result in

the company breaching existing contractual obligations may be excludable under

rule 4a-8i2 because implementing the proposal would require the company
to violate applicable law Staff Legal Bulletin No 4B CFSection

September 15 2004 Legal Bulletin 4B The Staff has also previously

concurred with the omission of shareholder proposals under Rule 4a-8i2 where
the proposals would breach existing compensation contracts See Citigroup Inc

publicly available February 18 2003 concurring in the exclusion of proposal to

abolish all stock option programs because it may cause the company to breach

existing contractual obligations SBC Communications publicly available February

2003 concurring in the exclusion of proposal seeking to mandate performance

hurdles holding periods and other measures to ensure that executives face

downside fmancial risk in all equity compensation plans Sensar Corp publicly

available May 14 2001 concurring in the exclusion of proposal to rescind and

reauthorize options granted by the company on new terms because it may cause the

company to breach existing compensation agreements and Mobil Corp publicly

available January 29 1997 concurring in the exclusion of proposal seeking

policy that no executive may exercise stock option within six months of

workforce reduction because such policy would require the company to breach

existing stock option agreements

The Proposal Would Result in the Unequal Treatment ofShareholders

in Violation ofNew York Law

If the Company were to implement the Proposal it would have the

effect of treating the shares held by senior executives differently and unequally

from the shares held by all other shareholders in that the shares held by senior

executives would not have the right to freely transfer such shares As more fully

explained in the New York Law Opinion such unequal treatment would violate New
York law More specifically Section 501c of the BCL requires that each share

shall be equal to every other share of the same class N.Y Bus Corp Law 501c
2009 Yet under the Proposal the Company would be required to differentiate the

rights of shareholders who are senior executives from the rights of all other

holders in that shares held by holders who are senior executives would be subject

to Company-imposed restriction on transfer Accordingly implementation of the

Proposal would cause the Company to violate New York law because the Proposal
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would impermissibly treat those shares held by senior executives differently from

all other shares

The Staff has previously concurred in the exclusion of proposals

under Rule 14a-8i2 where the implementation of the proposal would violate state

law See Northrop Grumman Corp publicly available January 17 2008
concurring in the exclusion of proposal asking the board to amend the governing

documents so that there is no restriction on the shareholder right to call special

meeting Time Warner Inc publicly available February 26 2008 concurring in

the exclusion of proposal recommending that the board adopt cumulative voting
International Business Machines Corp publicly January 27 1999 concurring in

the exclusion of proposal recommending that proxy balloting be tabulated as in

favor opposed abstain and returned unmarked and Exxon Corp publicly available

February 1976 concurring in the exclusion of proposal to eliminate or exclude

or at least test the
legality of accepting voting of Exxon stock held in portfolios of

mutual and investment funds and similar type holding of Exxon stock which is

actually owned or held for the benefit of many thousands of individuals who hold

stock in such funds without the owners approval

The Proposal provides that shareholders who are senior executives

must retain significant percentage of shares acquired through equity compensation

programs until two years following the termination of their employment through
retirement or otherwise even though other shareholders would be free to transfer

any shares of the Companys stock held by them The Companys existing equity-

based plans and award agreements to senior executives do not currently contain such

transfer restrictions.2 As discussed above and in the New York Law Opinion the

implementation of the Proposal would result in the Company violating the equal
treatment provision of the BCL Accordingly the Company believes that it may
exclude the Proposal in reliance on Rule 4a-8i2

The Staff has previously granted no-action relief under the predecessor to Rule 14a-8i2 with

respect to the omission of proposal that was unlawful under Section 50 1c of the BCL See

Sears Roebuck Co publicly available January 13 1993 excluding proposal as unlawful

under Section 50 1c of the BCL because it contemplated the adoption of provisions that would

have resulted in disparate voting rights within the same class of stock

very strong argument could be made under general principles of statutory constructions that

the Company is permitted under New York law to impose transfer restrictions in accordance with

BCL Section 508d even if such restrictions result in disparate treatment of shareholders The

New York Law Opinion does not address the validity of any transfer restriction imposed in

accordance with the permissible methods under BCL Section 508d
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The Proposal May Be Excluded Under Rule 14a-8i6 Because the

Company Lacks the Power or Authority to Implement the Proposal

Pursuant to Rule 14a-8i6 company may exclude proposal if
the company would lack the power or authority to implement the proposal The
Staff has previously concurred in the exclusion of proposals that if adopted by the

companys shareholders would cause the company to violate
applicable state law

See e.g Schering-Plough Corp publicly available March 27 2008 Bank of
America Corp publicly available February 26 2008 The Boeing Co publicly
available February 19 2008 PGE Corp publicly available February 25 2008
concurring with the exclusion of proposal under both Rule 14a-8i2 and Rule

4a-8i6

The Companys existing stock option plans and other equity-based

compensation plans and arrangements as well as any award agreements between the

Company and its senior executives do not currently contain provisions that impose
post-employment transfer restrictions on the securities acquired thereunder The

Proposal if implemented would require the Company to unilaterally impose
without the senior executives consent new transfer restriction on such outstanding
securities As more filly explained in the New York Law Opinion such restriction

on transfer under the New York Uniform Commercial Code the UCC is

ineffective against person without knowledge of the restriction unless the

security is certificated and the restriction is noted conspicuously on the
security

certificate or the security is uncertificated and the registered owner has been

notified of the restriction Accordingly there is no mechanism to implement the

Proposal with respect to certificated securities previously issued to senior executives

and any transfer of such securities would be ineffective under the UCC.3

As more fully explained in Section II.A above the implementation of

the Proposal would cause the Company to violate New York law Accordingly the

Company believes that the Proposal may be excluded in reliance on Rule 14a-8i6
because the Company lacks the power or authority to implement the Proposal

Even threat of termination of senior executive would not permit the actions necessary to

implement the Proposal because if such senior executive were terminated the transfer

restrictions sought by the Proposal would not apply to previously issued certificated securities
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III CONCLUSION

For the reasons stated above the Company requests that the Staff

concur with the Companys view that the Proposal may properly be excluded from

the Proxy Materials pursuant to Rule 14a-8i2 because the implementation of

the Proposal would cause the Company to violate state law and iiRule 14a-8i6
because the Company lacks the power or authority to implement the Proposal

This letter is being filed with the Commission pursuant to Rule l4a-

8j no later than 80 calendar days before the Company intends to file its definitive

Proxy Materials

On behalf of the Company we request that the Staff e-mail copy of

its response to this letter to the undersigned richard.grossman@skadden.com and to

the Proponent

If the Staff has any questions or comments regarding the foregoing

please contact the undersigned at 212 735-2116

Very truly yours

Richard Grossman

cc Carol Schwartz Esq American Express Company
Charles Jurgonis AFSCMB Employees Pension Plan

872431.09-New York Server IA MSW
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ViA OVERNIGHT MAIL and FAX 212 640.0135

American Express Company
200 Vesey Street

New York New York 10285

Attention Stephen Norman Corporate Governance Officer and Corporate

Secretary

Dear Mr Norman

On behalf of the AFSCME Employees Pension Plan the Plan write to

give notice that pursuant to the 2009 proxy statement of American Express the
Company and Rule 4a-8 under the Securities Exchange Act of 1934 the Plan

intends to present the attached proposal the Proposal at the 2010 animal meeting
of shareholders the Annual Meeting The Plan is the beneficial owner of 822
shares of voting common stock the Shares of the Company and has held the

Shares for over one year In addition the Plan intends to hold the Shares through the

date on which the Annual Meeting is held

The Proposal is attached represent that the Plan or its agent intends to

appear in person or by proxy at the Annual Meeting to present the Proposal declare

that the Plan has no material interest other than that believed to be shared by

stockholdeis of the Company generally Please direct all queslions or correspondence

regarding the Proposal to me at 202 429-1007

Sincerely

Charles Juiionis

Plan Secrear

Enclosure

Arrc.ricin Fec ru of Se Comty and Munkipal Employet\fL-CiO
2277s9l4 2O2 78S 46O 20036 S47



RESOLVED that shareholders of American Express Company American
Express urge the Compensation Committee of the Board of Directors the
Committee to adopt policy requiring that senior executives retain significant

percentage of shares acquired through equity compensation programs until two years

following the termination of their employment through retirement or otherwise and to

report to shareholders regarding the policy before American Expresss 2011 annual

meeting of shareholders The shareholders recommend that the Committee not adopt

percentage lower than 75% of net after-tax shares The policy should address the

permissibility of transactions such as hedging transactions which are not sales but reduce
the risk of loss to the executive

SUPPORTING STATEMENT

Equity-based compensation is an important component of senior executive

compensation at American Express In 2008 the majority of compensation for our CEO
was equity-based and stock and option awards made up substantial portion of reported

compensation for the other NEOs In the last five years Chairman and CEO Kenneth

Chenault has realized more than $44 million in reported value through the exercise of

1597015 options and vesting of 317741 shares As of February 27 2009 Mr Chenault

held 1022624 shares outright but held another 5.655824 shares in options and

restricted stock. We believe that the alignment benefits touted by American Express are

not being fully realized

We believe there is link between shareholder wealth and executive wealth that

correlates to direct stock ownership by executives According to an analysis conducted

by Watson Wyatt Worldwide companies whose CFOs held more shares generally
showed higher stock returns and better operating performance Alix Stuart Skin in the

Game CFO Magazine March 2008

Requiring senior executives to hold significant portion of shares obtained

through compensation plans after the termination of employment would focus them on
American Expresss long-term success and would better align their interests with those of

American Express shareholders In the context of the current financial crisis we believe

it is imperative that companies reshape their compensation policies and practices to

discourage excessive risk-taking and promote long-term sustainable value creation

2009 report by the Conference Board Task Force on Executive Compensation stated that

hold-to-retirement requirements give executives an evergrowing incentive to focus on

long-term stock price performance httpfwww.conferenc.e

board.org/pdffree/ExecCompensatjon2009.pdf

American Express has minimum stock ownership guideline requiring executives

to own number of shares of American Express stock as multiple of salary We believe

this policy does not go far enough to ensure that equity compensation builds executive

ownership American Express also requires executives to retain 50% of net after-tax

shares received from equity programs for one year We view more rigorous retention

requirement as superior to stock ownership policy with one year retention guideline
because guideline loses effectiveness once it has been satisfied and one year retention

requirement is not sufficiently long-term

We urge shareholders to vote for this proposal
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VIA OVERNIGHT MAIL and FAX 212 640-0135

American Express Company
200 Vesey Street

New York New York 10285

Attention Stephen Norman Corporate Governance Officer and Corporate

Secretary

Dear Mr Normaii

On behalf of the AFSCME Employees Pension Plan the Plan write to

provide you with verified proof of ownership from the Plans custodian If you
require any additional information please do not hesitate to contact me at the address

below

Sincerely

Charles Jurnis
Plan Secret

Enclosure
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Cathedne Lacson

___ STATE STREEI

STArt 1TEET DANK

200 t4ewport Avenue J087S

Qtncy Me athusetts O271

TeIep2ione 617-965-7117

Facsme 617-769-6895

Ctaoeoneetateetr..tcom

November 12 2009

Lonita Waybright

A.FS.C.M.E

Benefits Administrator

1625 LStreetN.W

Washington D.C 20036

Re Shareholder Proposal Record Letter for AMERICAN EXPRESS cusip 025816109

Dear Ms Waybright

State Street Bank and Trust Company is Trustee for 8226 shares of American Express
common stock held for the benefit of the American Federation of State County and

Municiple Employees Pension Plan Plan The Plan has been beneficial owner of at

least 1% or $2000 in market value of the Companys common stock continuously for at

least one year prior to the date of this letter The Plan continues to hold the shares of
American Express stock

As Trustee for the Plan State Street holds these shares at its Participant Account at the

Depository Trust Company DTC Cede Co the nominee name at DTC is the

record holder of these shares

If there are any questions concerning this matter please do not hesitate to contact me
directly

Sin
erely

Catherine Lacson
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American Express Company
World Financial Center

200 Vesey Street

New York New York 10285

Re American Express Company 2010 Annual Meeting
Stockholder Proposal of the American Federation of State County
and Municipal Employees AFSCME Employees Pension Plan

Ladies and Gentlemen

You have requested our opinion as to certain matters of New York law in

connection with proposal the Proposal submitted by the American Federation of

State County and Municipal Employees AFSCME Employees Pension Plan the
Stockholder to American Express Company New York corporation the
Company for inclusion in the Companys proxy statement for its 2010 annual

meeting of stockholders

In rendering the opinion set forth herein we have examined and relied on
originals or copies certified or otherwise identified to our satisfaction of the

following

the Certificate of Incorporation of the Company and amendments thereto
as filed with the

Secretary of State of the State of New York and as currently in effect

the Charter

the By-Laws of the Company as currently in effect the By-Laws

the American Express Company 1998 Incentive Compensation Plan as

amended and related Master Agreements the 1998 Incentive Plan
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the American Express Company 2007 Incentive Compensation Plan and
related Master Agreement the 2007 Incentive Plan and

the Proposal submitted to the Company via overnight mail and fax on
November 12 2009 and the supporting statement related thereto

In our examination we have assumed the authenticity of all documents
submitted to us as originals the conformity to original documents of all documents
submitted to us as facsimile electronic certified or photostatic copies and the

authenticity of the originals of such copies

Members of our firm are admitted to the bar of the State of New York The

opinions expressed herein are based on the New York Business Corporation Law the
BCL and New York law in effect on the date hereof which law is subject to change
with possible retroactive effect We do not express herein any opinion as to the laws

of any other jurisdiction

Factual Background

We understand and for purposes of our opinion we have assumed the relevant

facts to be as follows

The Company has awarded shares of the Companys stock to one or more
senior executives under one or more of the 1998 Incentive Plan and the 2007 Incentive

Plan collectively the Plans and one or more senior executives currently hold

shares of the Companys stock awarded to them under these Plans

On November 12 2009 the Stockholder submitted the Proposal The Proposal
reads as follows

RESOLVED that shareholders of American Express Company
American Express urge the Compensation Committee of the

Board of Directors the Committee to adopt policy requiring

that senior executives retain significant percentage of shares

acquired through equity compensation programs until two years

following the termination of their employment through retirement

or otherwise and to report to shareholders regarding the policy

before American Expresss 2011 annual meeting of shareholders

The shareholders recommend that the Committee not adopt

percentage lower than 75% of net after-tax shares The policy should

address the
permissibility of transactions such as hedging
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transactions which are not sales but reduce the risk of loss to the

executive

Analysis

Implementation of the Proposal Would Violate New York Law

Implementation of the Proposal Would Purport to Impose by Board

Policy Restriction on Transfer of Stock Contrary to Section 508d of the BCL

If implemented the Proposal would require the Compensation Committee of

the Board of Directors the Committee to adopt policy requiring that senior

executives retain
significant percentage of shares acquired through equity

compensation programs until two years following the termination of their employment
Such policy would prevent senior executives from disposing of at least some of their

shares of stock for period of time provision which prevents or establishes

preconditions for dispositions by stockholders of their stock is transfer restriction

Under Section 508d of the BCL shall be transferable in the manner
provided by law and in the by-laws N.Y Bus Corp 508d 2009 Section
508d None of New York law the By-Laws the Charter or other agreements to

which the senior executives are party contain any restrictions on transfer of the nature

contemplated by the Proposal The New York Uniform Commercial Code the UCC
states

restriction on transfer of security imposed by the issuer even if

otherwise lawful is ineffective against person without knowledge
of the restriction unless the security is certificated and the

restriction is noted conspicuously on the security certificate or

the security is uncertificated and the registered owner has been

notified of the restriction or the restriction is on the transfer of

cooperative interest and the restriction is set forth in the

cooperative record N.Y U.C.C 8-204 2009

Section 5.2 of the By-Laws states

xcept as provided in the certificate of incorporation upon
surrender to the corporation or to its transfer agent of certificate

representing shares duly endorsed or accompanied with proper
evidence of succession assignment or authority to transfer it shall

be the duty of the corporation to issue new certificate to the person
entitled thereto and to cancel the old certificate The corporation
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shall be entitled to treat the holder of record of any shares as the

holder in fact thereof and accordingly shall not be bound to

recognize any equitable or other claim to or interest in such shares

on the
part of any other person whether or not the corporation shall

have express or other notice thereof except as may be required by
law B.C.L Section 508d.1

At the time of issuance of previously issued shares of the Companys stock

under the Plans to its senior executives such senior executives did not have knowledge
of any restriction on transfer of the nature contained in the Proposal Moreover if

certificated such certificates do not contain any notation of any restriction on transfer

of the nature contained in the Proposal and if uncertificated the senior executives

were not notified at the time of issuance of any restriction on transfer of the nature
contained in the Proposal By implementing the Proposal the Company would

impermissibly violate New York law because such implementation would violate

Section 508d in that it would impose restrictions on transfer not provided by law the

By-Laws the Charter or any other agreement That is restrictions not noted

conspicuously on the security certificate and of which the senior executives did not
have knowledge and were not notified and not contained in the By-Laws Charter

or any other agreement would be imposed

New York courts examining Section 508d have held that unless the right to

transfer is subject to restriction by statute corporate charter by-laws or agreement the

shareholder is free to dispose of his property Jamil Southridge Coop Sec No
Inc 93 Misc 2d 383 1978 rev don other grounds 102 Misc 2d 404 N.Y App
Term 1979 Moreover absent conspicuous notice of restriction upon the stock

certificate requirement that the consent of all of the shareholders be obtained prior to

the transfer of shares constitutes restriction upon the alienation of the shares of the

corporation which is unreasonable and unenforceable as matter of law In re
Neuve Realty Corp 196 A.D.2d 694 N.Y App Div 1st Dept 1993 case involved

an action for involuntary dissolution by minority shareholder in which appellant

asserted that the consent of all of the shareholders was required for transfer of the

outstanding shares by which the minority shareholder claimed its interest in the

corporation The general rule that ownership of property cannot exist in one person
and the right of alienation in another has in New York been frequently applied to

Under New York law corporations by-laws have the force and authority of law on

corporation 1-H White et al White New York Business Entities 601.01 Matthew Bender
14th Ed. As result the Board of Directors of the Company is bound by the By-Laws to the

same degree as it is bound by New York statutory law Moreover New York law considers
by-laws binding contract between corporation and its shareowners 1-11 White et al White
New York Business Entities 601.01 Matthew Bender 14th Ed.
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shares of corporate stock The right of transfer is right of property and if another has

the arbitrary power to forbid transfer of property by the owner that amounts to

annihilation of property Penthouse Properties Inc 1158 Fifth Ave Inc 256 A.D
685 690-91 N.Y App Div 1939

Section 08d provides that shares are transferable in the manner provided by
law and in the by-laws and accordingly any restriction on transfer contrary to law and
the by-laws is impermissible By imposing restrictions on transfer of shares of the

Companys stock by method that is not authorized under Section 508d New York
law or the By-Laws implementation of the Proposal would cause the Company to

violate New York law.2

Restrictions on Transfer of Stock May Not Be Imposed Retroactively
Without The Consent of The Holder

Implementation of the Proposal would violate the BCL in another respect
Shares of the Companys stock have been issued to and are held by senior executives
of the Company As provided in Section 8-204 of the UCC restriction on transfer of

security is ineffective
against person without knowledge of the restriction unless

the security is certificated and the restriction is noted conspicuously on the security

certificate or the security is uncertificated and the registered owner has been

notified of the restriction As detailed above at the time of issuance of shares of the

Companys stock under the Plans senior executives did not have knowledge of any
restriction on transfer contemplated by the Proposal and if certificated such

certificates did not contain any notation of any such restriction on transfer or if

uncertificated were not notified of any such restriction on transfer As set forth in the

Proposal the restrictions purportedly established by the Committees policy would
apply to all senior executives regardless of whether particular senior executive

agreed to the restriction Thus even assuming that adoption of Committee policy
were valid method for imposition of restriction on transfer board or board

committee policy that purported to restrict senior executive from disposing of shares
of the Companys stock issued prior to adoption of such policy would arguably be

ineffective and not in conformity with New York UCC.3

We note that while it may be possible to amend the By-Laws to implement the Proposal the

Proposal does not request such relief but rather requests that the Committee adopt policy

imposing the transfer restriction Similarly the Company would be free to bilaterally agree
with senior executive of the Company to impose these sorts of transfer restrictions on shares

granted or awarded under the Plans

This is consistent with other state laws that provide that restriction on transfer is not valid if

it purports to affect securities issued before its adoption without the consent of the holder See

Delaware General Corporate Law 202b
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Implementation of the Proposal Would Violate New York Law by
Requiring the Company to Unilaterally Breach Existing Contracts

By implementing the Proposal the Company would impermissibly violate

New York law because such implementation would breach existing contracts with

senior management

Generally the shares of the Companys common stock acquired by senior

executives of the Company were acquired pursuant to the terms of the Plans which are

the Companys plans for issuing stock options stock appreciation rights and stock

awards to its employees including senior executives The terms of the Plans are

extensive but one thing is clear they impose no restrictions on transfer of shares by
senior executives other than requirement that awards of stock or other securities

generally may not be transferred prior to vesting.4 The Plans clearly provide that once

Awards become vested and are exercised senior executives receive freely transferable

shares The unilateral transfer restriction called for by the Proposal would violate these
basic contractual terms of the Plans

The New York courts have held that breach of contract is an illegal act
Reporters Assn of Am Sun Printing Publg Assn 79 N.E 710 712 N.Y
1906 When faced with situation where the terms of contract have been breached
New York courts have been consistent in finding it violation of New York law
Rolls-Royce Motor Cars Inc Schudroff 929 Supp 117 124 S.D.N.Y 1996

appropriate remedy for contracting partys failure to honor its obligations

Specifically the Preamble of the Plans give the Committee authority to make awards to

employees including senior executives in the form of nonqualified stock options stock

appreciation rights restricted stock awards UK stock options letter of intent awards and
restricted stock unit awards all of these forms referred to collectively or individually as an

Award Article Section of the Plans provides that otherwise determined by the

Committee and subject to the provisions of this
Agreement and the applicable

provisions of the Plan Participant may exercise this Option accordance with the

schedule Article Section of the Plans provide schedule indicating that Awards generally
vest ratably over period of three or four years with 33 1/3% or 25% respectively of an
Award vesting on the completion of each year and Section of the Plans provides

Participant must at all times during the period beginning with the Date of Grant ofthis

and ending on the date of such exercise have been employed by the Company or an Affiliate

as defined in the Plan or have been engaged in period of Related Employment as defined
in the Plan Article II Section 2a of the Plans provides generally that RSAs cannot be
transferred on or before the Expiration Date and prior to the subsequent issuance to

Participant of certificate for such shares free of any legend or other transfer restriction relating
to the terms conditions and restrictions provided for in the Award Schedule or this Master

Agreement The Plans provide for no other restrictions on transfer
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under contract is an action for breach of contract Le Roi Assocs Inc 266
A.D.2d 872 N.Y App Div 1999 breach of contract occurs where

party fails to

adhere to contractual terms

The Proposal may also be interpreted to ask the Committee effectively to

amend the Companys existing contracts by unilaterally requiring senior executives

to submit to transfer restriction that does not exist under their Award contracts with

the Company Under New York law an amendment to contract cannot be imposed
unilaterally and instead

requires the consent of all parties to the contract Bier Pension

Plan Trust Estate of Schneierson 545 N.E.2d 1212 1214 N.Y 1989 party to

an agreement may not unilaterally change its tenns Polyfusion Elecs Inc Airsep

Corp 30 A.D.3d 984 986 N.Y App Div 2006 Fundamental to the establishment

of contract modification is proof of each element requisite to the formation of

contract including mutual assent to its terms Beacon Terminal Corp Chemprene

Inc 75 A.D.2d 350 354 N.Y App Div 1980 In addition the unilateral amendment
called for by the Proposal would violate the express terms of the Plans which provide
that the Committee may not impose any amendment that would adversely affect

bound employee without that employees written consent.5

While several provisions of the Plans state that Awards are subject to terms
conditions or restrictions determined by the Committee usually in the

Committees sole discretion these provisions should not reasonably be interpreted

however as allowing the Committee to unilaterally impose additional terms or transfer

restrictions on Awards or on shares underlying Awards after an Award is made but

before an Award is exercised or after the Award is exercised For example it

would be unfathomable to assume that the Committees discretion could be read to

unilaterally allow it to increase the exercise price of stock option Award after the

Award was granted or the option was exercised In addition as discussed above the

Plans expressly provide that the terms of the Plans may not be modified in manner
that adversely affects the rights of bound employees

New York law provides that breach of contract is violation of law By
requiring the Company to violate the terms of the Plans as described above
implementation of the Proposal would violate New York law

Specifically Article Ill Section and Article Section provide that no amendment shall

adversely affect in material manner any right of Participant under any UK Option RSA
Option or LO without the written consent of such Participant
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implementation of the Proposal Would Violate New York Law by
Requiring the Company To Treat Shares of the Same Class Differently

Under the BCL each share of corporation belonging to the same class of
shares must be equal to every other share of the same class N.Y Bus Corp 501c
2009 Section 501c By implementing the Proposal the Company would
impermissibly violate New York law because such implementation would unlawfully
differentiate the rights of shareholders who are senior executives from the rights of
all other shareholders That is shares held by shareholders who are senior executives
would be subject to restriction on transfer that shareholders who are not senior
executives are not As result shareholders who are senior executives would be
treated

differently from all other holders of the Companys common stock Although
the BCL permits corporation to alter the rights afforded to the holders of different

classes of stock it is not permissible for corporation to vary the rights of holders
within the same class.6 1-5 White et al White New York Business Entities 501.01

Matthew Bender 14th Ed.

When faced with situation where shares of the same class have not been
afforded equal treatment New York courts have been consistent in upholding the plain

meaning of Section 501c and finding that all shares in the same class must be treated

equally In case involving an unequal distribution of tax benefits to holders of the

same class of shares New Yorks highest court the Court of Appeals looked to

Section 501c to determine that such unequal treatment was illegal Cawley SCM
Corp 72 N.Y.2d 465 473-74 1988 Similarly in case dealing with unequal

payouts to shareholders of the same class different New York court also found

Section 501c to prohibit unequal treatment among shares in the same class
Beaumontv American Can Co 533 N.Y.S.2d 145 146 N.Y App Div 1990 citing
Cawley 72 N.Y.2d at 473747

Section 501c contains two exceptions to this rule that are not applicable to the present
situation However it is instructive that although the New York Legislature has adopted these

exceptions to Section 501c it has not altered the general rule of Section 501c and its

prohibition of unequal treatment of shares in the same class jfra note

In Fe Bland Two Trees Mgmt Co 66 N.Y.2d 556 1984 the Court of Appeals invalided
the decision of co-op board to charge disparate fees so-called flip taxes to different

shareholders on the basis that under Section 501c such
flip taxes constituted disparate

treatment of shareholders of the same class because charging different fees to owners of the

same number of shares of the same class could only mean that such shares had different relative

rights In response the New York Legislature amended Section 50 1c to exempt residential

co-opsbut not any other type of corporationfrom the equal treatment requirements of
Section 501c See N.Y Assem Debate over Bill No 9329-C statement by Mr Koppel
May 12 1986
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Section 501c provides that unequal treatment of holders of the Companys
common stock is impermissible in that there can be no lawful differentiation between
the rights of holders of the same class of shares.8 By treating the shares held by senior

executives differently and unequally from the shares held by all other shareholders

in that the shares held by senior executives would be subject to restrictions on

transfer without complying with the lawful transfer restrictions contemplated by
Section 08d as discussed above implementation of the Proposal would in all

likelihood place the Company in position of violating the equal treatment

requirement of Section 501c

Based upon and subject to the foregoing it is our opinion that implementation
of the Proposal especially as it relates to shares already issued to senior executives of

the Company under the Companys equity compensation plans and arrangements
would violate New York law and while there is no judicial precedent directly on point

that New York court if presented with the question would so conclude

This opinion is furnished to you solely for your benefit in connection with the

Proposal and except as set forth in the next sentence is not to be used circulated

quoted or otherwise referred to for any other purpose or relied upon by any other

person without our express written permission We hereby consent to your furnishing

copy of this opinion to the Staff of the Securities and Exchange Commission in

connection with no-action request with
respect to the Proposal

Very truly yours

POSI Lt

As discussed above New York law Section 508d recognizes that certain transfer

restrictions can be imposed on shares either in the bylaws or by law For example restrictions

on transfer imposed by the federal securities laws would in our view based on general

principals of statutory construction that the specific governs the general see e.g Crawford

Fitting Co Gibbons Inc 482 U.S 437 445 1987 be valid notwithstanding the

disparate treatment accorded to these shares which were subject to federal securities law

transfer restriction

727382.04-New York Server 3A MSW


