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SECURITIES AND EXCHANGE COMMISSION

WASHINGTON D.C 20549-4561

Debra Boliwage

Senior Assistant Secreta

Merck Co Inc

One Merck Drive

Whitehotise Station NJ 08889-0100

Re Merck Co Inc

Incoming letter dated April 22 2010

Dear Ms Boliwage

This is in response to the letter dated April 22 2010 concerning the shareholder

proposal submitted to New Merck by Laszlo Treiber Our response is attached to the

enclosed photocopy of your correspondence By doing this we avoid having to recite or

summarize the facts set forth in the correspondence Copies of all of the correspondence

also will be provided to the proponent

In connection with this matter your attention is directed to the enclosure which

sets forth brief discussion of the Divisions informal procedures regarding shareholder

proposals

Sincerely

Heather Maples

Senior Special Counsel

Enclosures

cc Laszlo TreiberPh.D
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May 2010

Response of the Office of Chief Counsel

Division of Corporation Finance

Re Merck Co Inc

Incoming letter dated April 22 2010

The proposal relates to employment matters

There appears to be some basis for your view that New Merck may exclude the

proposal under rule 14a-8e2 because New Merck received it after the deadline for

submitting proposals Accordingly we will not recommend enforcement action to the

Commission ifNew Merck omits the proposal from its proxy materials in reliance on

rule 14a-8e2

We note that New Merck did not file its statement of objections to including the

proposal in its proxy materials at least 80 calendar days before the date on which it filed

definitive proxy materials as required by rule 4a-8j1 Noting the circumstances of

the delay we grant New Mercks request that the 80-day requirement be waived

Sincerely

Mark Vilardo

Special Counsel



DIVISION OF CORPORJTION FINANCEINFOjij PROC.EDUPJ REGAJWNG ShAREHOLDER PROPOSALS

The Division of Corporat ion Finance Le1ieves that its
reponsibjIjt with

respect tomatters
arising under Rule l4a8 CFR 24O.14a-8 as with other matters under the proxyrules is to aid those who must comply with the rule by offering informal advice and suggestjopand to determine initially whether ornot it may be

appropriate in pa.rticu matter torecommend enforcement action to the Commission In connection with shareholder proposal
under Rule l4a-S the Divisions staff considers the information furnished to it by the Company
in

stipport of its intention to exclude the proposals from the Companys proxy materials aswelI
as any information furnished by the proponent or the proponents representative

Although Rule 4a-8k does not require any conlitlunications from shareholders to the
Commissions

staff the staff will always consider information
concerning alleged vioIatjon ofthe statutes administered by the Commission including àrument as to whether or not activitiesproposed to be taken would be violative of the statute or rule involved The

receipt by the staffofsuchjaformatjon however should not be construed as changing the staffs informalprocedur and proxy review into formal or adversary procedure

It is importaj to note that the staff S.and Comntijsjons tio-actjon
responses to

Rule 14a-8j submissions reflect only informal views The determinations reached in these no-
action letters do not and cannot adjudicate the merits of companys position with respect to theproposal Only court such as U.S District Court can decide whether company is obligated
to include shareholder proposals in its proxy materials

Accordingly
discretionarydetermination not to recommend or take Commission enforcement action does not precludeproponent or any shareholder of company from pursuing any rights he or she may have against

the
cótnpany in court should the management omit

theproposai from the companys proxymaterial



Office of the Sectetaty Merdc Co. inc

One Merdt Drive

P.O Box 100 WS3AB-05

Whlhouse Station NJ 08859-0100

MERCK

April 222010

U.S Securities and Exchange Commission

Division of Corporation Finance

Office of Chief Counsel

100 Street N.E

Washington D.C 20549

Re Shareholder Proposal of Laszlo Treiber

Ladies and Gentlemen

Merck Co Inc New Merck formerly known as Schering-Plough Corporation

ScheringP1ough New Jersey corporation the Company received shareholder

proposal the Proposal on April 202010 from Laszlo Trelber for inclusion in the

Companys proxy materials for its 2010 Annual Meeting of Stockholders the Proxy

Materials copy of the Proposal is attached to this letter as Exhibit The Company

believes that it may properly omit the Proposal from the Proxy Materials for the reasons

discussed in this letter The Proponent requests the Companys Proxy Materials include

the following proposal

RESOLVED propose that Merck Co agree with Merv Turners

allegation that researchers are to be blamed for the inefficiency of drug

discovery further propose that all Inefficient researchers along with their

supervisors responsible for their hiring job assignments and performance be

subjected to layoff In addition propose that all executives who do not

explain exactly how greater efficiency might be achieved and successfully

Implement it also be fired Finally propose that the vacancies thus created

be filled with executives and researchers recognized by Merck as competent

and productive by licensing in the drugs and technologies they have

discovered created and developed

In accordance with Staff Legal Bulletin 14D November 2008 this letter is being

transmitted via electronic mail Also in accordance with Rule 14a-8j of the Securities

Exchange Act of 1934 as amended the Exchange Act the Company is

simultaneously sending copy of this letter and its attachments to the Proponent as notice

of its intention to exclude the Proposal and supporting statements from the Proxy

Materials and the reasons for the omission The Company filed its definitive Proxy

Materials with the Securities and Exchange Commission the Commission on

April 12 2010
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ANALYSIS

The Proposal May Be Excluded Pursuant to Rule 14a-8e2

Rule 14a-8eX2 provides that company must receive shareholder proposal at its

principal executive offices not less than 120 calendar days before the date the companys

annual proxy statement was released to shareholders in connection with the previous

years annual meeting

Pursuant to Rule 14a-5e the Company disclosed on page 62 of its 2009 proxy

statement that the deadline for receipt of shareholder proposals for its 2010 Annual

Meeting was 500 p.m Eastern time on December 25 2009

The Staff has strictly construed the Rule 14a-8e2 deadline and consistently

permitted
the exclusion of shareholder proposals not timelysubmitted See e.g Bank of

America available on March 12010 Johnson Johnson available January 13 2010
and Cardinal Health Inc December 16 2009 Because the failure to timelysubmit

shareholder proposal is deficiency that cannot be remedied the Company has not

provided the Proponent with the 14-day notice and opportunity to cure under Rule 14a-

8f1 As stated in Rule 4a-8fI company need not provide the proponent

with such notice of deficiency if the deficiency cannot be remedied such as ifyou fail

to submit proposal by the companys properly determined deadline Therefore the

Company is not required to send notice of deficiency to the Proponent under Rule 14a-

8f1 for the Proposal to be excluded under Rule 14a-8e2

For the reasons set forth above the Company believes that the Proposal may be

properly excluded from the Companys 2010 Proxy Materials pursuant to Rule 14a-

8e2 because the Proposal was not received by the Company prior to the deadline for

submission We respectfully request that the Staff concur with our view that the Proposal

may be excluded under Rule 14a-8cX2

IL Request for Waiver of Rule 14a-8j Deadline

The Company further requests that the Staff waive the 80-day filing requirement

set forth in Rule 14a-j for good cause

Rule 14a-8e2 also provides that the 120 calendar day advance receipts requirement does not apply if

the current years annual meeting has been changed by more than 30 days from the date of the prior years

meeting The Companys 2009 annual meeting of shareholdem was held on May 182009 The 2010

Annual Meeting is scheduled to be held on May 252010 Therefoi the date of the 2010 Annual Meeting

has not been moved more than 30 days from the date of the 2009 Annual Meeting and thus the proper

deadline for the shareholder proposals was December 25 2009 as stated in the 2009 proxy statement
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Rule 14a-8j requires that if company intends to exclude proposal from its

proxy materials it must file its reasons with the Commission no later than 80 calendar

days before it files its definitive proxy statement and form of proxy with the

Commission However Rule 14a-8jX1 allows the Staff to waive the deadline if

company can show good cause The Company filed its definitive 2010 proxy Materials

on April 12 2010 and received this proposal on April 20 2010 The Company believes

that not receiving proposal until after the 80 day deadline has passed and in fact not

until after the filing and mailing of the proxy materials constitutes good cause for

submitting this letter after the deadline

The Staff has noted that the most common basis for the companys showing of

good cause is that the proposal was not submitted timely and the company did not receive

the proposal until after the 80-day deadline has passed See Staff Legal Bulletin No
14B September 15 2004 The Staff has consistently found good cause to waIve the

80-day requirement in Rule 14a-8jl where the untimely submission of proposal

prevented company from satisfying the 80-day provision See e.g Altria Group Inc

available April 2010 and Bank of America available on March 2010

Accordingly we believe that the Company has shown good cause for its inability

to meet the 80-day requirement and we respectfully request
that the Staff waive the 80-

day requirement with respect to this letter

III Additional Deficiencies

As earlier noted the Company filed and mailed its proxy materials on April 12

2010 and its meeting is scheduled to be held May 252010 If the Staff does not concur

with the grounds for exclusion above the Company will potentially flice extraordinary

cost and hardship with respect to the conduct of its annual meeting Accordingly the

Company is submitting this no-action letter addressing the 14a-8eX2 as promptly as

practical in the hope that the Staff will reach an expeditious determination

However the Company reserves the right to submit additional requests setting

forth other potential bases for exclusion The Company believes it has several meritorious

substantive objections to the proposal including but not limited to

Rule 14a-8ilThe Proposal is improper under state law because it would

mandate the board take certain actions in contravention of the boards duty to

manage the business affairs of the Company

Rule l4a-8i4 The Proponent has long-standing campaign seeking redress

of personal grievance through the shareholder proposal process

Rule 14a-8i7 The subject matter of the Proposal relates to the Companys

ordinary business operations

in addition the Company has sent deficiency notice to Mr Treiber requesting that

he provide proof that he meets the minimum ownership requirements for submission as
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set forth in Rule 14a-8b See Exhibit Rule 14a-8f provides that Mr Treiber has 14

calendar days to respond to our deficiency notice with the requested proof Until Mr
Treiber either responds to our request or fails to respond within the allotted time the

Company can not know whether Mr Treiber is eligible to submit the proposal

CONCLUSION

Accordingly for the reasons explained above and without addressing or waiving any

other possible grounds for exclusion the Company requests the Staff to concur in our

opinion that the Proposal may be excluded from the Companys Proxy Materials because

the Proponent filed to submit his proposal in timely mariner

If you have any questions or require any further information please contact me at

908298-7119 Should you disagree with the conclusions set forth in this letter we

respectfully request the opportunity to confer with you prior to the determination of the

Staffs final position

Ver thy

Senior Counsel
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LaszoR.TrebcrPh.D APII 20 2010

FISMA 0MB Memorandum M-O716

April 172010

Ms Debra BollwagcAL Sccq
Mcrck Co Inc

One Merck Drive

P.O.BoxlOO

Whitchoue Station NJ O8889.O1O0

Dear Ms Boliwage

Enclosed please find my Proposal which request to be included in the Nolice

of Annual Meeting of Stockholders 2010 express my intention to hold Merck

securities valued at least $2000.00 through the date of the 2010 Annual Meeting

Vy truly yours



At Windhovers Pharmaceutical Strategic Outlook nicethig inNew York City in

April 2009 Merck Co.s Chief Strategy Officer Merv Turner laid the blame for

industry woes at the feet oftesearehers However lie did not explain exactly bow

greater efficiency might be achieved quotes flnrn an article titled Big Pharrna Blames

Ifs Troubles on Scientists by Scott Hensley Sckscelaslder April 15 2009

RESOLVED propose that Merck Co egree with Merv Turners allegation

that researchers are to be blamed for the inefficiency of drug discovery further

propose that all inefficient researchers along with their supervisors responsible for their

hiringjob assignments and performance be suljected to layoff In addition prupose

that eli the executives whe do not explain exactly hew greater efficiency might be

achieved and successfully implement it also be fired Finally propose that the

vacancies thus created be filled with executives sad researchers recognized by Munk as

competent and productive by licensing in the drugs and technologies they have

discovered created and developed

SUPPORTING STATEMENTS

In the mid 990s Mciv Turner made the following suggestion to achieve greater

efficiency in research change the people or change the people As matter of

company polices and practices executives and managers have the absolute power to

identify select hire assign aixi re.asign individuals to fill research positions and to fire

anyone of them at will So the reason for lack of efficiency in research is that Merck

executives such as Mazy Turner hi elfidentified hired assigned reassigned and

retained ineffective people It is absurd indeed that Merck executives me not the first

ones to be made accountable for the lack of productivity of the reports they have selected

fur filling research positions and they are supposed to train lead and supervise The

reports productivity is reflection of their supervisors competence in hiring trninng

leading and supervising dm As evidieed by ti long4erm history of drug discovery

and development at Merck the correlation between competence and performance applies

to researchers at all levels Therefore in order to properly address the perenthal problem

of inefficiency of drug discovery its about timeto apply the Merv Turner principal to

individuals primarily responsible for staffing supervising and leading Merck reaemeh

change the ecratves or change the executives
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Office of the Secretaiy Merck Co. Inc

WS3AB05

One Merck Irive

P.O Box 110

Whitebouse Station NJ 08859-0100

Fax 908 735 1224

OVERNIGHT DELIVERY

April 22 2010 i$ MERCK

Laszlo Treiber Ph.D

FISMA 0MB Memorandum M-07-16

Dear Dr Treiber

This is to acknowledge your letter dated April 17 2010 and received April 20 2010

and your shareholder proposal regarding employment matters which you

submitted for inclusion in the proxy materials for the 2010 Annual Meeting of

Shareholders

On November 2009 the Effective Date Merck Co Inc Old Merck

merged with and into subsidiary of Schering-Plough Corporation Schering

Plough and Schering-Plough changed its name to Merck Co Inc New
Merck or the Company

Rule 14a-8b2i promulgated under the U.S Securities Exchange Act of 1934

as amended requires that you establish your continuous ownership of at least

$2000 in market value or 1% of New Merck securities entitled to be voted on the

proposal at the Companys Annual Meeting of Shareholders for at least one year

from the date the proposal was submitted

ln order to comply with the rule you must have held New Merck stock since the

Effective Date and also must have held Schenng-Plough stock from April 20
2009 until the Effective Date We note your statement that you intend to hold at

least $2000 in market value of New Merck stock through the date of the Annual

Meeting However as you do not appear in the Companys record as

shareholder of Schering-Plough stock you must provide us with documentation

evidencing your continuous ownership of at least $2000 in market value of

Schering-Plough stock prior to the Effective Date for such period as is

necessary to satisfy the one year holding requirement



Laszlo Treiber Ph.D

April 21 2010

Page

If you have not satisfied this holding requirement in accordance with Rule 14a-

81 New Merck will be entitled to exclude the proposal If you wish to proceed

with the proposal within 14 calendar days of your receipt of this letter you must

respond in writing to this letter and prove your eligibility by submitting either

written statement from the trecord holder of the securities usually

broker or bank verifying that at the time you submitted the proposal you

continuously held the securities for at least one year or

copy of filed Schedule 130 Schedule 33 Form Form Form

or amendments to those documents or updated forms reflecting your

ownership of shares as of or before the date on which the one-year

eligibility period begins and your written statement that you have

continuously held the required number of shares for the one-year period as

of the date of the statement

In the event you demonstrate that you have met the holding requirement New
Merck reserves the right and may seek to exclude the proposal if in New Mercks

judgment the exclusion of such proposal in the Proxy Statement would be in

accordance with SEC proxy rules

For your convenience have enclosed copy of SEC Rule 14a-8 in its entirety If

you should have any questions you may contact me at 908 423-1688

Very truly yours

Debra Bollwage

Senior Assistant Secretary

sProxyIProposaI Response Letters 201 0.doc
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