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March 30 2010

Dear Mr Holcombe

This is in response to your letters dated January 29 2010 and March 29 2010

concerning the shareholder proposal submitted to Caterpillar by John Chevedden We
also have received letter from the proponent dated February 2010 Our response is

attached to the enclosed photocopy of your correspondence By doing this we avoid

having to recite or summarize the facts set forth in the correspondence Copies of all of

the correspondence also will be provided to the proponent

In connection with this matter your attention is directed to the enclosure which

sets forth brief discussion of the Divisions informal procedures regarding shareholder

proposals

Enclosures

cc John Chevedden

Sincerely

Heather Maples

Senior Special Counsel

Nick Holcombe

Corporate Counsel Securi1fis RCCjvCC
Caterpillar Inc

100 N.E Adams Street

Peoria IL 61629

Re Caterpillar Inc DC 2ft49

Incoming letter dated January 29 2010

Act J3L.Secti
Availability

FISMA 0MB Memorandum MO71



March 30 2010

Response of the Office of Chief Counsel

Division of Corporation Finance

Re Caterpillar Inc

Incoming letter dated January 29 2010

The proposal requests that the board take the steps necessary so that each

shareholder voting requirement in the companys charter and bylaws that calls for

greater than simple majority vote be changed to majority of the votes cast for and

against the proposal to the fullest extent permitted by law

There appears to be some basis for your view that Caterpillar may exclude the

proposal under rule 14a-8i.9. You indicate that matters to be voted on at the upcoming

shareholders meeting include proposal sponsored by Caterpillar seeking approval of

amendments to Caterpillars certificate of incorporation and bylaws You also represent

that the proposal would directly conflict with Caterpillars proposal You indicate that

inclusion of both proposals in Caterpillars proxy materials would lead to inconsistent

and ambiguous results if both proposals were approved Accordingly we will not

recommend enforcement action to the Commission if Caterpillar omits the proposal from

its proxy materials in reliance on rule 14a-8i9

Sincerely

Jessica Kane

Attorney-Adviser



DIVXSION OF CORPOIATIONFINANCEForuqj PROC.E.DUPJS REGARDING ShAREHOLDER PROPOSS

The Division of Corporation Finance believes that it
responsibility with

respect tomatters arising under Rule 14a-8 CFR 24O.14a-8J as with other matters under the proxyrules is to aid those who must comply with the rule by offering informal adviØe and suggestions
and to determine initially whether or not it may be appropriate in

particular matter torŁconmiend enforcement action to the Commission In connection with shareholder propoial
under Rule 14a-8 the Divisions staff considers the information furnished to it by.theCothpaiyin support of its intention to exclude the proposals from the Companys proxy materials as wellas any information furnished by the proponent or the proponents representative

Although Rule 4a-8k does not require any communications from shareholders
to theComtnjssjs

staff the staff will always consider information
concerning alleged violations ofthe statutes administerej by the Commission including àrument as to whether or notactjvjtjesproposed to be taken would be violative of the statute or rule involved The

receipt by the staff
of such information however should not be construed as changing the staffs informalprocedures and proxy review into formal or adversary procedure

It is important.to note that the staffs.and commissions no-action
responses toRule 14a-8j submissions reflect only informal views The determinations reached in these no-action letters do not and cannot adjud icate the merits of companys PositIon with respect to theproposal Only court such as U.S District Court can decide whether company is obligated

to include shareholder
proposals in its proxy materials

Accordingly discretionarydetermination not to recommend or take Commission enforcement action does not precludeproponent or any shareholder of company from pursuing any rights he or she may have against
the company in court should the management omit theproposal from the companys proxymaterial
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March 29 2010

Via Electronic Mail

U.S Securities and Exchange Commission

1ivisioii of Corporation Finance

Office of Chief Counsel

100 Street N.E

Washington I.C 20549

Re Caternillar Inc Caterpillar Stockholder Proposal submitted by John Chevedden

Ladies and Gentlemen

Reference is made to our letter to the Securities and Exchange commission the

Commission dated January 29 2010 the No-Action Letter. regarding John Chcscddens

the Proponent stockholder proposal to eliminate Caterpillars suporniajority voting

provisions and our telephone conversation with the Commission staff on March 29 2010

We hereby confirm that caterpillar intends to include company proposal that directly

conflicts with the Proponents proposal in our 2010 proxy statement

We respectfully request that the Commission staff confirm that it will take no action if

Caterpillar omits the Proponents proposal from its 2010 proxy statement

Please contact inc at 309 675-1 S98 if you have any further questions regarding this

matter

Sincerely

../

Nick Holeombe

corporate CounseE Securities

cc John hevedden via email

1193926-3



JOHN CHEVEDDEN

FISMA 0MB Memorandum M-07-16

February 22010

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

100 Street NE
Washington DC 20549

John Cheveddens Rule 14a-8 Proposal

Caterpillar Inc CAT
Simple Majority Vote Topic

Ladies and Gentlemen

This responds to the January 292010 request of 9-pages to block this rule 14a-8 proposal

The company has failed to establish that the intent of rule 14a-8i9 was to block rule 14a-8

proposals that took the initiative on particular topic that the company had no interest in and

even opposed in its 2009 definitive proxy

It is misuse of rule 14a-8i9 to make it tool to block rule 14a-8 proposal that took the

initiative on particular topic that the company had no interest in and even opposed in its 2009

definitive proxy The company has misused rule 14a-8i9 by displacing strong rule 14a-8

proposal with weak shadow of company proposal on the same topic

This is to request that the Securities and Exchange Commission allow this resolution to stand and

be voted upon in the 2010 proxy

Sincerely

vedde
cc Nick Holcombe HolcombeNick_G@cat.com



Rule 14a-8 Proposal December 2009
to be assigned by the companyl Adopt Simple Majority Vote

RESOLVED Shareholders request that our board take the
steps necessary so that each

shareholder voting requirement in our charter and bylaws that calls for greater than simple

majority vote be changed to majority of the votes cast for and against the proposal to the

fullest extent permitted by law This includes each 75% supenuajority provision in our charter

and/or bylaws

We gave 57%-support to our 2009 shareholder proposal on this same topic This proposal topic

also won from 74% to 88% support at these companies in 2009 Weyerhaeuser WY Alcoa

AA Waste Management WM Goldman Sachs GS FirsiEnergy FEMcGraw-Hill MHP
and Macys Iv The proponents included Nick Rossi William Steiner James McRitchie and

Ray Chevedden

The merit of this Simple Majority Vote proposal should also be considered in the context of the

need for improvement in our companys 2009 reported corporate governance status

The Corporate Library www.thecorporatelibrarv coin an independent investment research firm

rated our company with High Governance Risk and Very High Concern in executive

pay with $17 million for our CEO James Owens Mr Owens received $7.5 million in options in

2008 The use of options raised concern over the link between executive pay and company

performance since small increases in our companys share price can result in large financial

gains Mr Owens also received $2.9 million in pension benefits in 2008 Compare this to the

pensions of some of our 110000 employees

Our companys long-term incentive plan paid out on sub-median performance executives

received between 50% and 99.99% of targeted payout even ifour companys relative PPS

growth performance ranked at the bottom 25th percentile of peer companies

Seven of our directors on our unwieldy board of 15 were long-tenured with 11 to 16-years

board service independence concern Moreover these long-tenured directors held controlling

majorities and/or chairmanships on all standing board key committees

Two directors were Flagged Problem Directors according to The Corporate Library Frank

Blount our Lead Director no less due to his involvement with the Entergy Corporation

bankruptcy and David Goode due to his involvement with the Delta Air Lines bankruptcy Juan

Gallardo received by far our most withheld votes 17%

We had no shareholder right to ratify executive pay act by written consent to call special

meeting to annual election of each director an independent chairman or cumulative voting

Our directors can be reelected iftheir negative vote is 400 million to one against Shareholder

proposals to address all or some of these topics received majority votes at other companies and

would be excellent topics for our next annual meeting

Our directors still had $1 million gift plan conflict of interest concern Our directors made us

wait two months to learn that two items won more than 57%-support at our 2009 annual meeting

The above concerns shows there is need for improvement Please encourage our board to

respond positively to this proposal Adopt Simple Majority Vote Yes on to be

assigned by the company
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Nick Holcombe

Cpame Counsel -Securities
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Potia llliitois 61629

309675-1595 office

309494-1467 fax

Hmbç.Nickj1caLcom

1934 Act/Rule 14a$

January 29 2010

Via Electronic Mail

U.S Securities and Exchange Cominssion

Division of Corporation Finance

Office of Chief Counsel

104 Street NE
Washington D.C 20549

Re Caterpillar Inc Stockholder Proposal submitted by John Chevedden

Ladies and Gentlemem

This letter is submitted by Caterpillar Inc Delaware corporation 44Caterpilar or the

Company pursuant to Rule 14a-Sj under the Securities Exchange Act of 1934 as amended

to notify the Securities and Exchange Commission the Commission of Caterpillars intention

to exclude from its proxy materials for its 2010 Annual Meeting of Stockholders the Annul
Meeting stockholder proposal the Proposal submitted by John Chevedden the

Proponenf and received by Caterpillar on December 2009 Caterpillar requests

confirmation that the Staff of the Division of Corporation Finance the Staff will not

recommend enforcement action be taken if Caterpillar excludes the Proposal from its Annual

Meeting proxy materials collectively the 2010 Proxy Materials for the reasons set forth

below

THE PROPOSAL

The Proposal requests that the Board of Directors of the Company the Board

take the steps necessary so that each shareholder voting requircmerfl in our charter and

bylaws that calls for greater than simple majority vote be changed to majority of the

votes cast for and against the proposal to the fullest extent permitted by law This

includes each 75% supermajority provision in our charter and/or bylaws

copy of the Proposal and supporting statement as well as any related correspondence from the

Proponent is attached to this letter as Exhibit

1193926-3



U.S Securities and Exchange Commission

January 29 2010

Page

Caterpillar intends to file its definitive proxy materials tbr the Annual Meeting on or

about April 19 2010 Pursuant to Staff Legal Bulletin No 141 November 2008 this letter

is being submitted via email to sharehoIderproposa1ssec.gov copy of this letter and its

exhibits will also be sent to the Proponent

BASIS FOR EXCLUSION

The Proposal may be excluded under Rule l4a8i9 because it directly conflicts with

proposal by the Company

DiscussioN

The Proposal May Be Excluded Under Rule i4a-8i9 Because it Conflicts with

Company Proposal to Be Submitted to Stockholders at the 2010 Annual Meeting

IJackEround

The Proponent submitted the Proposal to the Company seeking to create majority of

the votes cast for or against voting standard for all shareholder voting requirements in the

Companys Restated Certificate of Incorporation the CerfificatØ and its Bylaws the

Bylaws that currently call for greater than simple majority vote The Proposal implicates

three supermajority voting requirements in the Certificate and one such provision in the Bylaws

the Supermajority Provisions The Supermajority Provisions are set forth below

The Company intends to present proposal in the 2010 Proxy Materials to amend the

Supermajority Provisions the Company Proposal to create majority of outstanding

shares voting standard for the Supermajority Provisions Approval of the Company Proposal

and related amendments by the Companys Board is expected at Board meeting to be held on

April 142010 If for any reason the Board does not approve the amendments to the Certificate

and Bylaws listed below prior to the 2010 Annual Meeting of Stockholders or does not authorize

inclusion of the Company Proposal in the 2010 Proxy Materials the Company will include the

Proposal and supporting statement in its 2010 Proxy Materials

The Supermajority Provisions and the proposed amendments thereto are as follows

Amendment of the Certjfieate of Incorporation

Current Article Eighth of the Certificate requires the affirmative vote of not less than

75% of the total voting power of all outstanding shares of stock of the

Company entitled to vote generally in the election of directors voting together

as single class to amend Articles Fitth Sixth Seventh or Eighth of the

Certificate

1193926-3



U.S Securities and Exchange Commission

January 29 2010

Page

Proposed The Company intends to propose an amendment to reduce this voting

requirement to majority of such shares then outstanding voting together as

single class

Removal ofDirectors Certificate

Current Article Sixth of the Certificate requires the affirmative vote of the holders of

not less than 75% of the outstanding stock of the Company entitled to vote

generally in the election of directors voting together as single class to

remove member of the Board without cause

Proposed The Company intends to propose an amendment to reduce this voting

requirement to majority of outstanding stock of the Company entitled to vote

generally in the election of directors voting together as single class

Amendment of Bylaws

Current Article Fifth of the Certificate requires the affirmative vote of the holders of

not less than 75% of the outstanding stock of the Company entitled to vote

generally in the election of directors voting together as single class to

amend Sections lbii 1c and 3e of Article and Section of Article 111

of the Bylaws

Proposed The Company intends to propose an amendment to reduce this voting

requirement to majority of outstanding stock of the Company entitled to vote

generally in the election of directors voting together as single class

Removal of Direclors Bylaws

Current Article HI Section 1e of the Bylaws requires the affirmative vote of the

holders of not less than 75% of the outstanding stock of the Company entitled

to vote generally in the election of directors voting together as single class

to remove member of the Board without cause As noted above amendment

of thIs provision itself requires the consent of the stockholders of the

Company

Proposed The Company intends to propose an amendment to reduce this voting

requirement to majority of outstanding stock of the Company entitled to vote

generally in the election of directors voting together as single class

ArnJvsis

The Proposal may be excluded under Rule 14a-8iX9 because it directly conflicts with

proposal by the Company Rule 4a-%i9 provides that shareholder proposal may be Omitted

from companys proxy statement if the proposal directly conflicts with one of the companys

1193926-3



US Securities and Exchange Commission

January 29 2010

Page

own proposals to be submitted to shareholders at the same meeting In amending Rule 14a-

8i9 the Commission clarified that it did not intend to implythat proposals must be identical

in scope or focus for the exclusion to be available Exchange Act Release No 34-4001 n.27

May21 1998

The Staff has consistently granted no-action relief in reliaflce on Ride l.4a-8i9 and its

predecessor Rule 4a-8c9 with respect to proposals in which votes on both the shareholder

proposal and the companys ptoposal could lead to an inconsistent ambiguous or inconclusive

result Recently in response to no-action request from The Walt Disney Company November

16 2009 Disney the Staff concurred in excluding shareholder proposal the Disney
Shareholder Proposat substantially similar to the Proposal received by the Company based

on Disneys expressed intent to present management proposal to the shareholders reducing the

voting standards from supermajority of shares outstanding to lower percentage of shares

outstanding the Disney Management Proposal

In the case of Disney the Disney Shareholder Proposal requested that the board of

directors take the steps necessary for each charter and bylaw voting requirement calling for

greater than simple majority vote be changed to majority of the votes cast for and against

related proposals in compliance with applicable laws In response Disney expressed its intent to

present the Disn.y Management Proposal to shareholders to amend each of the charter

provisions implicated by the Disney Shareholder Proposal However the Disney Management

Proposal sought to change the voting standards to lower number of shares outstanding and not

to voting standards based on the number of votes cast for and against as set forth in the Disney
Shareholder Proposal

Disney explained that if the Disney Shareholder Proposal was included in the proxy

statement the results of the votes on the Disney Shareholder Proposal and the Disney

Management Proposal could yield inconsistent ambiguous or inconclusive results In concurring

with Disneys position the Staff permitted exclusion of the Disney Shareholder Proposal under

Rule 14a-8i9 because the proposal and matters to be ponsored by Disney present alternative

and conflicting decisions for hareho1ders and that submitting all of the proposals to vote could

provide inconsistent results See also Best Buy Co Inc April 17 2009 HJ Heinz Co April

232007 AOL Time Warner Inc March 2003 First Niagara Financial Group Inc March
2002 Osleotech Inc April 24 2000 GabelIf Equity Trust March 15 1993 and Fitchburg

Gas and Electric Co July 30 1991

Similarly if the Ptoposal is included in the Companys 2010 Proxy Materials an

affirmative vote on both the Proposal and the Company Proposal would lead to an inconsistent

and ambiguous mandate from the Companys shareholders in contravention of Rule 14a-8i9
The Proposal requests that the Companys Board take the steps necessary to reduce charter and

bylaw voting requirements that call for greater than simple majority votc be changed to

majority of the votes cast for and against the proposal to the fullest extent permitted by law As

discussed above the Company has expressed its intent to present proposal to its shareholders

that would amend the Supennajority Provisions that are implicated by the Proposal However
the Company has proposed an approach that is different from that suggested by the ProposaL In

1193926-3



US Securities and Exchange Commission

January 29 2010

Page

particular the Proposal would directly óOnflict with the Company Proposal because for

example the Conany Proposal calls for voting standard based on the number of shares

outstanding whereas the Proposal calls for yoing standard based on the number of votes cast

for and against As result in the event of an affirmative vote on both the Proposal and the

Company Proposal the Company would be unable to determine the voting standard that its

shareholders intended to support

Including the Proposal in the Companys 2010 Proxy Materials could also result in

inconsistent ambiguous or inconclusive voting results due to the supermajority votes currently

required to amend the Supermajority Provisions For example if the Proposal receives majority

of votes cast and the Company Proposal fails to receive the requisite supermajority vote to be

adopted it would not be clear with regard to the filed Company Proposal whether the

Company should nevertheless take steps to implement the Proposal by submitting amendments

conforming to the Proposal at the next shareholders meeting or the Company should conclude

that it presented shareholders with the opportunity to vote on reducing the Supermajority

Provisions and that it would be futile to submit any ftirther amendments confonning to the

Proposal at the next thareholders meeting

For the foregoing reasons the Company believes that it may properly exeiude the

Proposal from the 2010 Proxy Materials under Rule 14a-8i9

CoNcLusioN

Based upon the foregoing analysis we respectfully request that the Staff concur that it

will take no action if the Company omits the Proposal front its 2010 Proxy Materials Please

contact the undersigned at 309 675-189S ifyou have any questions regarding this matter The

Company respectfully requests that the Staff send copy of its response to this no-action request

by facsimile to the Company at 309 4944467 and to the Proponent via email at

FISMA 0MB Memorandum M-07-16

SincerelyIei
Nick Holcombe

Corporate Counsel Securities

Enclosures

cc John Chevedden via email

1193926-3
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JORN CUEVEDDEN

FISMA 0MB Memorandum M-07-16 HSMA 0MB Memorandum M-07-16

Mr James Owens

Chairman

Caterpillar Inc CAT
100 NE Adams Street

Peoria IL 61629

Rule 14a-8 Proposal

Dear Mr Owens

This Rule l4a8 proposal is respeetfidly submitted in support of the long-term prfannance of

our com.pany This proposal is submitted for the next annual shareholder maeting Rule l4a-8

requirements are intended to be met including the continuous ownership of the required stock

value until after the date of the respective shareholder meeting and presentation of the proposal

at Ihe annual meeting This submitted format with the ttharchotdcr-supplied emphasis is

intended to be used for definitive proxy publication

In the interest of company cost savings and improvin the efficiency of the ruLe 14a-8 process

please communicate via email to FISMA 0MB Memorandum M-07-16

Your consideration and the consideration of the Board of Directors is appreciated in support of

the long-term performance of our eompany Please acknowle4ge receipt of thisproposal

promptly by email to FISMA 0MB Memorandum M-07-16

Sincerely

hn Chevedden Date

Rule 14a-8 Proposal lroponent since 1996

cc James Buda Buda James B@caLeom
Corporate Secretary

PH 309-675-1094

FX 309-675-6620

Joni lunk funkjj@catcont
FX 309-494-1467



ICAT Rule 14a-S Propos4 December 2009

fNumber to be assigned by the companyl Adopt Smpie Majority Vote

RESOLVED Shareholders request that our board take the steps necessary so that each

tharcholder voting requirement in our charter and bylaws that calls for gcater than simple

majority vote be changed to majority of the votes cast for and against the proposai to the

tidiest extent permitted by law This includes each 75% supermajority provision in our charter

and/or bylaws

We gave 57%support to our 2009 tharehuider proposal on this same topic This proposal topic

also won from 74% to 88% support at these companies in 2009 Weyerhaeuser WY Alcoa

AA Waste Management WI Goldman Sacbs OS Ths1Energj FE McGraw-Hill Mlii
and Macys The proponents included Nick Rosi William Steiner James McRitchic and

Ray Chevedden

The merit of Ibis Simple Majority Vote proposal should also be considered in the context of the

need for improvemcnt in our companys 2009 reported corporate governance status

The Cwporate Library an independent investment research firm

rated tnir company with High Governance Risk and Very ighConcern in executive

pay with SI million fbr our CEO James Owens Mr Owens received S75 million in options in

2108 The use of options raised concern over the link between executive pay and company

perlbrmance since small increases in our companys share price can result in large financial

gains Mr Owens also received $29 million in pension benefits in200 Compare this to the

pensions of some of our 119000 employces

Our companys long4erm incentive pian paid out on submedian performance executives

received between 50% and 9999% of targeted payout even if our companys relative PPS

growth performance ranked at the bottom 25th percentile of peer companies

Seven of our directors on our unwieldy board of 15 were long-tenured with 11 to 16-years

hoard service independence concern Moreover these long-tenured directors held controlling

majorities and/or chainnanships an all standing board key eommittees

Two directors were Flagged Problem Directors according to The Corporate Library Frank

l3lount our Lead Director no less due to his involvement with the Entergy Caporation

bankruptcy and David Goode due to his involvement with the Delta Air Lines .baikruptcy Juan

Gallardo received by far our most withhold votes 17%

We had no shareholder right to rati executive pay act by written consent to call pceial

meeting to annual election of each dircctor an independent chairman or cumulative voting

Our directors can be reelected if their negative vote is 400 million to one againsi Shareholder

proposals to address all or some of these topics received majority votes at other companies and

would be axcI1cut topics for our next annual meeting

Our directors stilt had $1 million gift plan conflict of interest concern Our directors made us

wait two months to learn that two items won more than 57%.support at our 2009 annual meeting

The above concerns shows there is need for improvement Please encourage our board to

respond positively to this prposn1 Adopt Simple Majority Vote Yes on to be

assigned by the company



Notes

John Chevedden FISMA 0MB Memorandum M-07-16 Sp0flSOXed this

proposal

The above format is requested for publication without re-editing re4ormatting or elimination of

text including beginning and concludiiig text unless prior agreement is reached It is

rcspeetfl3lIy requested that the final definitive proxy formatting of this proposal be professionally

proofread before it is published to ensure that the integrity and readability of the original

submitted format is replicated in the proxy materials Please advise in advance if the company
thinks there is any typographical question

Please note that the title of the proposal is part of the pmpoaaL In the interest of clarity and to

avoid confusion the title of this and each other ballot item is requested to be consistent

thmughout all the proxy materials

This proposal is believed to conform with Staff Legal Bulletin No 143 CFSptember 15
2004 including emphasis added

Accordingly going forward we believe that it would not be appropriate for

companies to exclude supporting statement language and/or an entire proposal in

reliance on rule 14a8t3 in the following circumstances

the company objects to factual assertions because they are not supported

the company objects to factual assertions that while not materially false or

misleading may be disputed or countered

the company objects to factual assertions because those assertions may be

interpreted by shareholders in manner that Is unfavorable to the company its

directors or its officers and/or

the company objects to statements because they represent the opinion of the

shareholder proponent or referenced source but the statements are not

identified specifically as such
We believe that it is appmpriate under wle 14a-8 for companies to address
these objections In their statements of opposition

See also Sun Mkrosystem Inc July21 2005
Stock will be held until after the annual meeting and th proposal Will be oresented at the annual

meeting Please acknowledge this proposal promptly by email FISMA 0MB Memorandum M-07-16


