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Dear Mr. Stein: -

This is in response to your letters dated March 5, 2010 and March 8, 2010 4
concerning the shareholder proposal submitted to McGraw-Hill by Kenneth Steiner. We
also have received letters on the proponent’s behalf dated March 7, 2010 and
March 8, 2010. On F ebruary 24, 2010, we issued our response expressing our informal
view that McGraw-Hill could not exclude the proposal from its proxy materials for its
upcoming annual meeting. You have asked us to reconsider our position.

After reviewing the information contained in your letter, we find no basis to
reverse our position. In addition, we are unable to concur in your view that McGraw-Hill
may exclude the proposal under rule 14a-8(i}(2). In our view, implementation of the
~ proposal would not require McGraw-Hill to deny holders of preferred shares the right to

* vote as a separate class. Accordingly, we do not believe that McGraw-Hill may omit the -
proposal from its proxy materials in reliance on rule 14a-8(i)(2).

Sincerely,

Brian V. Breheny

Deputy Director,

Legal & Regulatory Policy
Enclosures

cc: John Chevedden

*** FISMA & OMB Memorandum M-07-16 ***



JOHN CHEVEDDEN

*** FISMA & OMB Memorandum M-07-16 ***

March 8, 2010

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549

# 6 Kenneth Steiner’s Rule 14a-8 Proposal
McGraw-Hill Companies (MHP)
Written Consent Topic

Ladies and Gentlemen:

This responds to the March 5/8, 2009 requests to block this rule 14a-8 proposal, in spite of The
McGraw-Hill Companies, Inc. (February 24, 2010).

One point not sufficiently addressed in these March 5/8, 2009 requests is the first occurrence or
rare instance of the company seeking to exclude a rule 14a-8 written consent proposal through a
company simple-majority proposal. The company unintentionally reintroduces this issue by
citing the Merck through Pfizer cases on page 4. Not one of these four cases involved a
company seeking to exclude a rule 14a-8 written consent proposal through a company simple-
majority proposal.

At this late date and in spite of the additional March 8, 2010, letter the company still provided no
precedent of the blockage of any rule 14a-8 proposal, on any topic whatsoever, attributed to the
text not addressing preferred stock of which there was none.

This is to request that the Securities and Exchange Commission allow this resolution to stand and
be voted upon in the 2010 proxy.

Sincerely,

ﬂohn Chevedden

cc:
Kenneth Steiner
Scott Bennett <scott_bennett@mcgraw-hill.com>



MARTIN LIPTON
RERBERT M. WACHTELL

BERNARD W. NUS5BAUM
LAWRENCE B. PEDOWITZ

PAUL VIZCARRONDO, JR.

PETER C. HEIN
HAROLD S. NOVIKOFF
KENNETH B. FORREST
MEYER G. KOPLOW
THEODORE N. MIRVIS
EDWARD D. HERLIHY
DANIEL A. NEFF

ERIC M. ROTH

ANDREW R. BROWNSTEIN

MICHAEL H. BYOWITZ
PAUL K. ROWE

MARC WOLINSKY

DAVID GRUENSTEIN
PATRICIA A. VLAHAKIS
STEPHEN G. GELLMAN
STEVEN A. ROSENBLUM
PAMELA S. SEYMON

STEPHANIE J. SELIGMAN
ERIC S. ROBINSON
JOHN F. SAVARESE
SCOTT K. CHARLES
ANDREW C. HOUSTON
PHILIP MINDLIN
DAVID 5. NEILL

JODI J. SCHWARTZ
ADAM O. EMMERICH
CRAIG M. WASSERMAN
GEORGE T. CONWAY H)
RALPH M. LEVENE
RICHARD G. MASON
DOUGLAS K. MAYER
MICHAEL J. SEGAL
OAVID M. SILX

ROBIN PANOVKA
DAVID A, KATZ

ILENE KNABLE GOTTS
DAVID M. MURPHY
JEFFREY M. WINTNER

TREVOR S. NORWITZ

WACHTELL, LIPTON, ROSEN & KAtz

5} WEST 52ND STREET
NEW YORK, N.Y. 100192-6150

TELEPHONE: (212) 403-1000
FACSIMILE: (212) 403-2000

GEORGE A. KATZ (1965-1989)
JAMES H. FOGELSON (1967-1991)

OF COUNSEL

ROBERT M. MORGENTHAU
LEONARD M. ROSEN
MICHAEL W. SCHWARTZ
ELLIOTT V., STEIN

WARREN R. STERN

J. BRYAN WHITWORTH
AMY R. WOLF

WILLIAM T. ALLEN
PETER C. CANKLLOS
DAVIO M. EINHORN
THEODORE GEWERTZ
RICHARD D, KATCHER
THEODORE A. LEVINE
ROBERT B. MAZUR

COUNSEL
MICHELE J. ALEXANDER NANCY B. GREENBAUM
LOVIS J. BARASH MAURA R, GROSSMAN
DIANNA CHEN JAN L, LEVIN
ANDREW J.H. CHRUNG J. AUSTIN LYONS
PAMELA EHRENKRANZ AMANDA N. PERSAUD
ELAINE P. GOLIN HOLLY M. STRUTT
PAULA N. GORDON

March 8, 2010

BY EMAIL TO shareholderproposals@sec.gov

U.S. Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel
100 F Street, N.E.
Washington, D.C. 20549

Re: The McGraw-Hill Companies, Inc.
Securities Exchange Act of 1934;: Rule 14a-8

Ladies and Gentlemen:

S

BEN M. GERMANA
ANDREW J. NUSSBAUM
RACHELLE SILVERBERG
DAVIO C. BRYAN
STEVEN A, COHEN
GAVIN D, SOLOTAR
DEBORAH L. PAUL
DAVID C. KARP
RICHARD X, KiM
JOSHUA R. CAMMAXER
MARK GORDON
JOSEPH D. LARSON
LAWRENCE S, MAKOW
JEANNEMARIE O'BRIEN
WAYNE M. CARLIN
JAMES COLE, JR.
STEPHEN R. DIPRIMA
NICHOLAS G. DEMMO
IGOR KIRMAN
JONATHAN M. MOSES
T. EIKO STANGE

DAVID A. SCHWARTZ

This letter is submitted on behalf of The McGraw-Hill Companies, Inc. (the .
“Company”), in response to a letter, dated March 7, 2010, submitted by John Chevedden on behalf of
Kenneth Steiner (the “Proponent”) to the Securities and Exchange Commission (the “Commission”)
regarding a shareholder proposal (the “Proposal”) submitted by the Proponent for inclusion in the
Company’s 2010 proxy statement and form of proxy (collectively, the “Proxy Materials™).

JOHN F. LYNCH
WILLIAM SAVITT

ERIC M. ROSOF '
MARTIN J.E. ARMS
GREGORY E. OSTLING
DAVID B. ANDERS
ADAM J. SHAPIRO
NELSON O. FITTS
JEREMY L. GOLDSTEIN
JOSHUA M. HOLMES
DAVID E. SHAPIRO
DAMIAN G. DIODDEN
ANTE VUuciC

JAN BOCZKO
MATTHEW M. GUEST
DAVID E. KAHAN
DAVID K. tAM
BENJAMIN M. ROTH
JOSHUA A. FELTMAN

By letter (the “Request Letter”) dated December 28, 2009, we requested, on behalf of

the Company, confirmation that the Staff of the Division of Corporation Finance (the “Division”) of
the Commission would not recommend enforcement action to the Commission if, in reliance on Rule
14a-8 under the Securities Exchange Act of 1934, the Company omitted the Proposal from the Proxy
Materials. The Staff, by letter dated February 24, 2010, expressed the view that the Proposal could
not be excluded from the Proxy Materials in reliance on Rule 14a-8(i}(9) or 14a-8(i)(3). OnMarch 5,
2010, we submitted a request for reconsideration (the “Reconsideration Request”) on behalf of the
Company. A copy of the Reconsideration Request is attached hereto as Exhibit 1. On March 7,
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2010, Mr. Chevedden, as the Proponent’s proxy, submitted a response (the “March 7 Chevedden
Letter”) to our Reconsideration Request. A copy of the March 7 Chevedden Letter is attached hereto
as Exhibit 2. In accordance with Staff Legal Bulletin No. 14D (Nov. 7, 2008), this letter is being
submitted by email to shareholderproposals@sec.gov. A copy of this letter is simultaneously being
sent to the Proponent and Mr. Chevedden, as the Proponent’s proxy.

We continue to be of the view that the Proposal may be excluded under Rules 14a-
8(i)(2), 14a-8(i)(9) and 142-8(i)(3). We respectfully request, on behalf of the Company, that the
Division reconsider its response for the reasons set forth in the Request Letter and the
Reconsideration Request and for the additional reasons set forth herein.

x* * % * * *

In the March 7 Chevedden Letter, Mr. Chevedden seeks to distinguish the Company’s
situation from that of the other companies involved in the no-action requests cited in our
Reconsideration Request, by pointing out that the Company has no preferred shares outstanding.
Although true, this fact does not cure the violation of New York law that would occur if the Proposal
were implemented. Implementation of the Proposal would leave the Company with a charter that
fails to comply with the requirements of the New York Business Corporation Law (the “NYBCL”),
in that the charter would grant the Board of Directors the authority to issue preferred stock that lacked
the class voting rights required by Sections 803(a), 804(a), 903(2)(2) and 913(c)(2)(A) of the
NYBCL. See the Company’s Certificate of Incorporation, Article III.! This is a violation of New
York law, notwithstanding that no shareholder owns the nonconforming preferred stock, because the
Company’s charter would violate Section 402(c) of the NYBCL, which limits the provisions of a
corporate charter to those that are “not inconsistent with this chapter or any other statute of this
state.” If the Proposal were to be implemented, the Company’s charter, by granting the Board the
authority to issue preferred stock that lacked the class voting rights required by Sections 803(a),
804(2), 903(a)(2) and 913(c)(2)(A) of the NYBCL, would contain a provision inconsistent with those
sections of the NYBCL, in violation of Section 402(c). Therefore, implementation of the Proposal
would cause the Company to violate the NYBCL and the Proposal is excludable under Rule 14a-

8@

! As noted in the Request Letter and the Reconsideration Request, the Proposal calls for shareholders to be able to act by
written consent of “a majority of our shares outstanding.” As a result, in any consent solicitation, all shares would vote
together as a single class and every share would have, in effect, one vote. New York law, however, irrevocably gives
preferred shares the right to vote as a separate class in certain situations. See NYBCL §§ 803(a), 804(a), 903(a)(2),
913(c)(2)(A). Therefore, if the Proposal were to be implemented, the Board of Directors would only be able to issue
nonconforming preferred stock.

2 We have acted as special counsel to the Company on matters of New York law. This letter constitutes the supporting
opinion of counsel under New York law required by Rule 14a-8(j)(2)(iii). For the reasons set forth in this letter and in the
Reconsideration Request it is our opinion that the Proposal, if implemented, would cause the Company to violate New
York law.
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In addition, the Company continues to believe that the Proposal may be excluded for
the other reasons stated in the Request Letter:

o Under Rule 14a-8(i)(9) because the Proposal and certain of the Company’s proposals
present alternative and conflicting decisions for shareholders and could yield inconsistent,
ambiguous or inclusive results. See Section I of the Request Letter.

e Under Rule 14a-8(1)(3) because (1) the Proposal is vague and indefinite because
implementation of the Proposal would require the Company to take a number of actions
with significant consequences to the Company and its shareholders, and these
consequences are neither apparent to a reasonable shareholder nor disclosed in the
Proposal or the supporting statement and (2) the Proposal is inconsistent with the
“unbundling” provisions of Rule 14a-4(a)(3). See Section II of the Request Letter.

£ * * * * *

Accordingly, for the foregoing reasons and for the other reasons set forth in our
Request Letter and Reconsideration Request, the Company respectfully requests the Division to
reconsider its response dated February 24, 2010, and concur that the Proposal may be omitted in
accordance with Exchange Act Rules 14a-8(1)(2), 14a-8(1)(9) and 14a-8(1)(3).

We would very much appreciate a response from the Staff on the request for
reconsideration as soon as practicable so that the Company can meet its printing and mailing schedule
for the 2010 Proxy Materials.

If you have any questions regarding this request or require additional information,
please contact the undersigned at (212) 403-1228 or fax (212) 403-2228.

Very"truly yours,
VA

Elliott V. Ste

in

cc: Mr. Kenneth Steiner
Mr. John Chevedden (via e-mail)



JOHN CHEVEDDEN

*** FISMA & OMB Memorandum M-07-16 ***

March 7, 2010

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

‘Washington, DC 20549

# 5 Kenneth Steiner’s Rule 14a-8 Proposal
McGraw-Hill Companies (MHP)
‘Written Consent Topic

Ladies and Gentlemen:

This responds to the March 5, 2009 request to block this rule 14a-8 proposal, in spite of The
McGraw-Hill Companies, Inc. (February 24, 2010).

At this late date the company provided no precedent of the blockage of any rule 14a-8 proposal,
on any topic whatsoever, attributed to the text not addressing preferred stock of which there was
none.

This is to request that the Securities and Exchange Commission allow this resolution to stand and
be voted upon in the 2010 proxy.

Sincerely,

//%ohn Chevedden

cC:
Kenneth Steiner
Scott Bennett <scott_bennett@mcgraw-hill.com>
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March 5, 2010

BY EMAIL TO shareholderproposals@sec.gov

U.S. Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

100 F Street, N.E. ‘

Washington, D.C. 20549

Re: The McGraw-Hill Companiés, Inec.
Securities Exchange Act of 1934; Rule 14a-8

Ladies and Gentlemen:

We are writing to request reconsideration of our request for no-action relief on
behalf of our client, The McGraw-Hill Companies, Inc. (the “Company”), a New York
corporation, regarding the Company’s intention to exclude a shareholder proposal under Rule
14a-8 from the Company’s proxy statement for its upcoming annual meeting. The primary basis
of our request, in light of the position taken by the Staff in a series of recent no-action letters, is
an alternative ground for excluding the proposal under Rule 14a-8(i)(2), which is described
below and which was not set forth in our earlier request as an explicit basis for exclusion,
although the inconsistency of the proposal with New York law was noted.

By letter (the “Request Letter”) dated December 28, 2009, we requested, on
behalf of the Company, confirmation that the staff (the “Staff”) of the Division of Corporation
Finance (the “Division”) of the Securities and Exchange Commission (the “Commission) would
not recommend enforcement action to the Commission if] in reliance on Rule 14a-8 under the
Securities Exchange Act of 1934, the Company omitted a shareholder proposal (the “Proposal”)
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submitted by John Chevedden on behalf of Kenneth Steiner (the “Proponent”) from the
Company’s proxy statement and form of proxy (collectively, the “Proxy Materials”) relating to
the Company’s 2010 annual meeting of shareholders. A copy of the Proponent’s letter and the
Proposal is attached hereto as Exhibit A. The Company’s Request Letter is attached hereto as
Exhibit B.

In the Request Letter, we expressed the view that the Company could properly
omit the Proposal from the Proxy Materials pursuant to Rule 14a-8(i)(9) and 14a-8(i)(3). Mr.
Chevedden’s January 1, 2010, Mr. Chevedden’s February 1, 2010 letter, our February 3, 2010
letter, Mr. Chevedden’s February 12, 2010 letter, our February 17, 2010, and Mr. Chevedden’s
February 22, 2010 letter are attached hereto as Exhibits C, D, E, F, G, and H, respectively. The
Staff, by letter dated February 24, 2010 (the “Staff Response”), expressed the view that the
Proposal could not be excluded from the Company’s Proxy Materials in reliance on Rule 14a-
8(1)(9) or 14a-8(i)(3). A copy of the Staff Response is attached hereto as Exhibit 1.

‘We continue to be of the view that the Proposal may be excluded under Rule 14a-
8(1)(9) and 14a-8(i)(3). Further, we believe that the Company may properly exclude the Proposal
under Rule 14a-8(i)(2). We respectfully request, on behalf of the Company, that the Division
reconsider its response for the reasons set forth in the Request Letter and for the additional
reasons set forth herein. In accordance with Staff Legal Bulletin No. 14D (Nov. 7, 2008), this
letter is being submitted by email to shareholderproposals@sec.gov. A copy of this letter is
simultaneously being sent to the Proponent and Mr. Chevedden, as the Proponent’s proxy.

* * * * * %

In the Request Letter, we set forth specific bases for exclusion of the Proposal that
we believe are consistent with the Staff’s application of Rule 14a-8(i)(9) and 14a-8(i)(3). The
Company continues to believe that the Proposal may be excluded under Rule 14a-8(i)(9) and
14a-8(1)(3), and respectfully requests the Division to reconsider its response for the reasons set
forth in the Request Letter.

We respectfully submit that reconsideration is also appropriate becanse new
grounds for exclusion are set forth in this letter. See Exchange Act Release No. 12599 (July 7,
1976) (“From time-to-time, the staff receives requests from either management or proponents
that it reconsider the informal view previously expressed by it on a proposal management has
indicated 1t intends to omit. When such requests are accompanied by material information that
has not been previously furnished (for example, the management has raised a new grounds for
omission), the staff gives consideration to them.” (emphasis added)).

In light of the position taken by the Staff in a series of recent no-action letters that
proposals identical to the Proposal are excludable under Rule 14a-8(1)(2), see Merck & Co.
(January 29, 2010); Bank of America Corporation (January 13, 2010); Fortune Brands, Inc.

-2
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(January 6, 2010); Pfizer, Inc. (December 21, 2009), the Company submits that it may exclude
the Proposal in reliance on Rule 14a-8(i)(2). The Proposal exhibits a fundamental inconsistency -
with New York law that was also presented in the context of Delaware and New Jersey law in
the no-action letters just cited.

Rule 14a-8(i)(2) allows a company to exclude a proposal if implementation of the
proposal would cause it to violate any state, federal or foreign law to which it is subject. The
Company is incorporated under the laws of the state of New York. We have acted as special
counsel to the Company on matters of New York law. This letter constitutes the supporting
opinion of counsel under New York law required by Rule 14a-8(j}(2)(i1i). For the reasons set
forth below, it is our opinion that the Proposal, if implemented, would cause the Company to
violate New York law. Accordingly, the Company believes that the Proposal is excludable under
Rule 14a-8(i)(2) because implementation of the Proposal would cause the Company to violate
the New York Business Corporation Law (the “NYBCL”).

It is our opinion that the Proposal conflicts with provisions of the NYBCL that
irrevocably give preferred shares the right to vote as a separate class in certain situations.
NYBCL §§ 803(a), 804(a), 903(a)(2), 913(c)(2)(A).! These class votes cannot be eliminated by
the Company’s Certificate of Incorporation or otherwise. As we noted in the Request Letter:

[T]he [NYBCL] irrevocably gives preferred shares the right to vote as a separate
class in certain situations . . . Implicit in the Proposal’s requirement that
 shareholders be able to act by “a majority of our shares outstanding” is that all
shares vote together as a single class and that every share has, in effect, one vote.
(Note the Proposal's phrasing in terms of “shares” rather than voting power and
without any reference to classes or series.) If the Company were ever to issue
preferred shares, this consequence of the Proposal would flatly conflict with the

! See NYBCL § 803(a) (providing, in relevant part, that “an amendment to the certificate of incorporation for the
purpose of reducing the requisite vote by the holders of any class or series of shares or by the holders of any other
securities having voting power that is otherwise provided for in any section of this chapter that would otherwise
require more than a majority of the votes of all outstanding shares entitled to vote thereon shall not be adopted
except by the vote of such holders of class or series of shares or by such holders of such other securities having
voting power that is at least equal to that which would be required to take the action provided in such other section
of this chapter”); NYBCL § 804(a) (providing, in relevant part, that “[njotwithstanding any provision in the
certificate of incorporation, the holders of shares of a class shall be entitled to vote and to vote as a class upon the
authorization of an amendment and, in addition to the authorization of the amendment by a majority of the votes of
all outstanding shares entitled to vote thereon, the amendment shall be authorized by a majority of the votes of all
outstanding shares of the class” if certain conditions are satisfied); NYBCL § 903(a)(2) (providing, in relevant part,
that “[n]otwithstanding any provision in the certificate of incorporation, the holders of shares of a class or series of 2
class shall be entitled to vote together and to vote as a separate class” if certain conditions are satisfied); NYBCL

§ 913(c)(2)(A) (providing, in relevant part, that “[nJotwithstanding any provision in the certificate of incorporation,
the holders of shares of a class or series of a class shall be entitled to vote together and to vote as a separate class” if
certain conditions are satisfied).
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statutory requirement that preferred shares are entitled to a separate class vote
on certain corporate actions. (emphasis added)

Because the Proposal would deny preferred shares the separate class vote on certain corporate
actions to which they are entitled under the NYBCL, see NYBCL §§ 803(a), 804(a), 903(a)(2),
913(c)(2)(A), the Proposal would cause the Company to violate the NYBCL.

As noted above, the Staff has recently concurred in the exclusion of an identical
proposal under Rule 14a-8(i)(2) where the company argued that the proposal would cause it to
violate state law requiring a separate class vote on certain matters. See Merck & Co. (January
29, 2010); Bank of America Corporation (January 13, 2010); Fortune Brands, Inc. (January 6,
2010); Pfizer, Inc. (December 21, 2009).

As a result, we request that the Staff concur that the Proposal is excludable under
Rule 14a-8(1)(2) because implementation of the Proposal would cause the Company to violate
New York law.

* * * * * *

We respectfully request, for the foregoing reasons and for the other reasons set
forth in our Request Letter, that the Staff reconsider its response dated February 24, 2010, and
concur that the Proposal may be omitted in accordance with Exchange Act Rules 14a-3(1)(2),
14a-8(1)(9) and 14a-8(1)(3).

We would very much appreciate a response from the Staff on this request for
reconsideration as soon as practicable so that the Company can meet its printing and mailing
schedule for the 2010 Proxy Materials. The company filed its preliminary proxy statement with
the Commission on February 25, 2010, and anticipates that its definitive proxy statement will be
finalized for printing on or about March 12, 2010. Accordingly, the Staff’ s prompt consideration
of this request would be greatly appreciated.

If you have any questions regarding this request or require additional information,
please contact the undersigned at (212) 403-1228 or fax (212) 403-2228.
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Very truly yours,

Elhott V. Stein

cc: Mr. Xenneth Steiner
Mr. John Chevedden (via e-mail)



