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Thomas Tamoney Jr

Senior Vice President Deputy

and Assistattt Secretary

PepsiCo Inc

700 Anderson Hill Road

Purchase NY 10577

Re Pepsico Inc

Incoming letter dated December 302009

Dear Mr Tamoney

This is in response to your 1tter dated December 30 2009 concerning the

shareholder proposal submitted to PepsiCo by John Thoma Jr Our response is

attached to the enclosed photocopy of your correspondence By doing this we avoid

having to recite or summarize the facts set forth in the correspondence Copies of all of

the correspondence also will be provided to the proponent

In connection with this matter your attention is directed to the enclosure which

sets forth brief discussion of the Divisions informal procedures regarding shareholder

proposals

Sincerely

Heather Maples

Senior Special counsel

Enclosures

cc John Thorna Jr

Public

AvaiIabiIityLP
2if 2-010

FISMA 0MB Memorandum M-07-16



February 242010

Response of the Office of Chief Counsel

Division of Corporation Finance

Re PepsiCo Inc

Incoming letter dated December 30 2009

The proposal instructs the board of directors to prohibit the support either

financial or by any other means any organization or philosophy which either rejects or

supports homosexuality and to demand neutral philosophy concerning homosexuality
in the workplace at all Pepsico facilities

There appears to be some basis for your view that PepsiCo may exclude the

proposal under rule 14a-8i7as relating to PepsiCos ordinary business operations In

this regard we note that the proposal relates to financial support of organizations that

either reject or support homosexuality Proposals that concern charitable contributions

directed to specific types of organizations are generally excludable under rule 14a-8i7
Accordingly we will not recommend enforcement action to the Commission if PepsiCo

omits the proposal from its proxy materials in reliance on rule 14a-8i7 In reaching

this position we have not found it necessary to address the alternative basis for omission

upon which PepsiCo relies

Sincerely

Matt McNair

Attorney-Adviser



DIVISION OF CORPORATION FINANCE

INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to

matters arising under Rule 14a-8 CFR 240.14a-81 as with other matters under the proxy

rules is to aid those who must comply with the rule by offering informal advice and suggestions

and to determine initially whether or not it may be appropriate in particular matter to

recommend enforcement action to the Commission In connection with shareholder proposal

under Rule 14a-8 the Divisions staff considers the information furnished to it by the Company

in support of its intention to exclude the proposals from the Companys proxy materials as well

as any information furnished by the proponent or the proponents representative

Although Rule 4a-8k does not require any communications from shareholders to the

Commissions staff the staff will always consider information concerning alleged violations of

the statutes administered by the Commission including argument as to whether or not activities

proposed to be taken would be violative of the statute or rule involved The receipt by the staff

of such information however should not be construed as changing the staffs informal

procedures and proxy review into formal or adversary procedure

It is important to note that the staffs and Commissions no-action responses to

Rule l4a-8j submissions reflect only informal views The determinations reached in these no-

action letters do not and cannot adjudicate the merits of companys position with respect to the

proposal Only court such as U.S District Court can decide whether company is obligated

to include shareholder proposals in its proxy materials Accordingly discretionary

determination not to recommend or take Commission enforcement action does not preclude

proponent or any shareholder of company from pursuing any rights he or she may have against

the company in court should the management Omit the proposal from the companys proxy

material
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PEPSICO

700 Anderson Hill Road Purchz York I05

December 30 2009

Re PepsiCo Inc

Shareholder Proposal Submitted by John Thomg

Office of Chief Counsel

Division of Corporation Finance

100 Street NE
Washington D.C 20549

via email

Ladies and Gentlemen

Pursuant to Rule 14a-8j under the Securities Exchange Act of 1934 as

amended the Exchange Actt PepsiCo Inc 4PepsiCo or the Company North

Carolina corporation is writing with respect to the shareholder proposal the Proposalt

and supporting statement received by the Company on November 24 2009 by John

Thoma the Proponent for inclusion in the proxy materials that PepsiCo intends to

distribute in connection with its 2010 Annual Meeting of Shareholders the 2010 Proxy

Materials

PepsiCo expects to file its 2010 Proxy Materials with the Securities and Exchange

Commission the Commissionno earlier than March 24 2010 Accordingly pursuant

to Rule l4a-8j% this letter is being submitted to you no later than 80 calendar days

before PepsiCo Intends to file its definitive 2010 Proxy Materials Pursuant to Staff

Legal Bulletin No 141 CFShareholder Proposals November 2008 question

we have submitted this letter to the Commission via email to

copy of the Proposal and supporting statement as

well as related correpondenee with the Proponent is attached to this letter as Exhibit

In addition pursuant to Rule 14a-8j copy of this submission is being sent

simultaneously to the Proponent This letter constitutes PepsiCos statement of the

reasons it deems the omission of the proposal to be proper

THE PROPOSAL

The Proposal states

We shareholders of PepsiCo common stock instruct the Board of Directors to prohibit

the support either financial or by any other means any organization or philosophy which

either rejects or supports homosexuality
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The shareholders further instruct the hoard of lirectors to deuvznd nLutral philosoph

concerning homosexuality in the orkpinLe at all PepsiCo bcilities

ftc supporting statement specifically states

PepsWs assets belong to its shareholders The expenditure or distribution

of corporate assets and philiiophieal direction should he consistent ith shareholders

interests and

subject as controversial as homosexuality is not appropriate for PepsiCo as

corporation to take sides

BASES FOR EXCLUSION

PepsiCo hereby respectfully requests
that the staff the Staffl of the

Conimissions Division of Corporation Finance concur iii our vies that the Proposal may

be excluded from the 2010 Proxy Materials pursuant to

Rule_l4a-8flj be.ause tile Proposal deals ith nuner relating to the onipany

ordinary business operations d.c. contributions to spectic vpes of organtzation3Y and or

IT Rule l4a-8W3 because the Proposal is impermissibl% ague and indefinite so as to

be inherently misleading

ANALYSIS

The Proposal Max Be Excluded Under Rule I3a8iR7 Because It Addresses

Matters Related to the Companys Ordinary Business Operations

Pursuant to Rule 4a-Si 7t shareholder proposal may be omitted from

compant proxy materials if the proposal deals with matter relating to the company

ordinary business operations In Exchange Act Rele-ise No 40018 available May 21

1998 the Commission explained that the underlying policy 01 the ordinary business

exclusion to confine the rcsolurion of ordinar busincss problems to management and

the board of directors The Commission also stated that the ordinary business exclusion

under Rule l4a-8i7 rests on two central considerations he first is that certain tacks

are so fundamental to rnanagement ability to run Lompanv on day to-day basis that

they could not as practical matter hc subject to direct shareholder ocrsight hi The

second consideration relates to the degree to thich tht proposal seeks to micro-manage

the tompany by prohin too deeply into matters of complex nature upon shich

shareholders as group would not he in position to make an mfbrmed judgment Id

The Proposal at issue affects PepsiCos ordinary business operations and micro

manacs PepsiCos business functions because it is directed at speciiie tspes of

charItable gi ing and suppon North Carolina Business Corporation Action Section 55-3-

at 13 grants the Cumpam like en Noi th Carolina corporation the
spcci

tic power

to make donations for the public welfare or for charitable religious cultural seicnti
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or educational purposes North Carolina law therefore conskiers the ins of

conarhutions i.eneralv to he ithin ordinar business operations cjding become

mol charitable activities or other business support .i important

husincs acti its eneatzea in regulari most mamor public companie Is ont the first

level of manaement function

Fhe additionaL and more complex management activity ficuses on selecting the

organiiations or functions to be the beneficiaries and choosing arnon the wide range of

possible community and social issues to support \tanagement must thcn match the

selection of the pe charitable onninization or function with the best means of

corpora.e support by allocating among limited resources such as financial assistance

product donations services or deotion of employees working hours decisions

may take into account the companys marketine efforts public relations community

outreach reputation product branding and even customcr preferences The giving may

come from the corporate level or business division and may be focused on being

affiliated ith nationally rcconnized charities or functions to support for local schools

Ihert fore PepsiCo beliees that day-to-day oersight and decisions related to the

Compans chtriahle or business contributions made to specific tpcs of oranizations is

most etiicientl and effeetiveI left in the hands of the Company or th Pepsi

Foundation separate entity that focuses on health and weilness diersity and inclusion

and the environment These are host olcompkx matters and decisions involved in the

selection process about which the shareholders would not he in position to make an

informed udgrnent

In examinint toe Proposal at hand the Proposal asks the Board to explicitly

prohibit charitable conuibutions to or support of organizations or philosophies that

reject or support homosexuality The Propontal rcaffirrrs that the intent of the

proposal is directed at contributions or support of specific types of organizations rather

than focused on charitable contributions ceneralk in the supporting statenient that

homosexuality is not appropriate for Pepsi corporation to take sides In

previous no action letter requests the Stafibas consistently concurred that similar

proposals requesting company to refrain from making coritribmions to specific types ot

organizations relate to companys ordinary business operations and may he excluded

from prox materials pursuant to Rule 14a-8i.fl7t See ea. Wa/green Co avail Oct

20 2006 permittcd the exclusion of proposal recommending the company to

disassociate itself and provide no additional financial support to the gay games or other

activities supporting proselytizing promoting or LneouraLing homosexual activities or

life style Waclzovia Corp tavail Jan 25 2005t concurring that proposal

recommeadine i-mat the hoard disallow contributions to Planned Parenthood and related

organizations as excludable under Rule 13a-8tiit7ihecause it related to contributions

to sp Litic types of organizations rerion Coynnumeation Inc avail Jan 25 2005

permitted the exclusion of proposal recommending that the board disahlov

contributions to nonprofit organizations primarily associated with Jesse Jackson because

it related to contributions to specific organizations.
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En contrast the Staff has deterrnned that prposa1 asking kr action on charitable

giving generall that do not single out any particular typc of organization and associated

social iSsue are not excludable under Rute 4a-Si Th See e.g FnrJ tiotor avail

Feb 25 20ti8denying exclusion of proposal racoirmending that the company list the

identities of recipients ol corporate contributions of SSJ$X or more and tlkro..oft Coip

avail Aug 11 2003 denying exclusion of proposal recommending that the company

rcfrain from making any charitahlc contrihutionsL Ve note that merely because the

Proposal speaks to prohibiting charitable gi rug
directed at organi7ations that both

support and reject homosexuality rather than target groups that clearly adocate for or

against does not mean that the Proposal is iiot directed at specific organizations since it is

focused on organi/ations ssith vie on issues of homosexuality In fact this Proposal

plainls differs from proposal Pepsfto itself pre iousl receit.ed that the Staff

determined cannot be excluded concerning charitable contributions generally PepsiCo

March 2009 That prior proposal asked for action concerning charitable

contributions generally and did not focus on prohibiting giving to specific group or type

of organization Here as unambiguously stated in the resolution the proponent xsishes to

instruct PepsiCos Board 01 1irectors to prohhit the support either financial or any

other means any organization supporting or rejecting homosexuality

PepsiCo believes that the da -to-day ocrsight and management of its corporate

and charitable endeavors when focused on the type of organizations to he recipients is

most efficiently and left in the hands of its management and staff who are best

suited to make the selection taking into consideration all the factors important to the

compans includin contribution size tspe and timing The Proposal does not seek to

change or eliminate PepsiC os corporate cnar1 table contributions as general policy

matter and but instead seeks to eliminate contributions of pecitic nature thoc that

specifically support or reject homosexuality Proposal clearly seeks to micro

managet PepsiCos decision-making with respect to its business and charitable

contribution decisions and is not related to social issue For these reasons the proposal

should be excluded from the Companys 2011 Proxy Materials

II The Proposal Ma Be Excluded Under Rule l3a-8iX3 Because It Is Impermissibly

Vague and Indefinite So As To Be lnherenth Misleading

Rule 14a 8i3 permits company to omit stockholder proposal if the proposal

or supporting statement is contrary to any of the oinmissions proxy rules including

Rule l4a-9 which prohibits materially false or misleading statements in proxy

solicitation materials The Staff has stated that proposal nil siolate Rule l4a-Sdi3i

when the proposal is so inherently vacue or indefinite that neither the storknolders

votin on the proposal nor the company in implementing the proposal if adoptedi

would he able to determine nith any reasonable certainty exactly what actions or

measures the proposal requires Staff Legal Bulletin No 14B Seetwn 13.4 çSept 15

2004 see also hkzcorp Inc Sept 10 2001 Plzilatlclphia Electric Co July 30 1992

The Stall has previously permitted compames to exclude stockholder

proposals under Rule 14a-Six3 whcre proposals base failed to define key ttms or
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shere the meanino and apple tUon of terms or standards under the propoals may he

suheet to differint inerpretations since any action ultimately taken by the

Upon implementa ion of the roposal coulu he significantly different from the actions

cn isioned by shareholders voting on the proposaL Puqua Industries Inc Mar 12.

1991 permitting exclusion of proposal because terms such as any major shareholder

would be subject to diffenng interpretations see also erion Conununwcnror Inc

Feb 21 2AO8Hpermitting ccclusion ofa proposal seeking to adopt new polk for

senior executive compensation hut tailing to define critical tenns in the proposal such as

industry er group and relevant period of time Bunk ofArnerka Corp unail June

18 2007 Iconeurring with the exclusion of proposal calling for the board of directors

to compile report concernine the thinking of the Directors concerning representatn

payees as vague and indefinite Ft udenriul FinanciaL Inc Feb 16 2006 permittin

exclusion of proposal urging stockholder approval for senior manaenient ineenti

compensation programs which provide benefits only for earnings increases based only on

mananement controlled programs hut failing to define terms such as senior

management mcentie compensation IVoodwierd Governor Nov 26 2003

permitting exclusion of proposal requesting that compensation of executives he

based on stock gronth but not specifying nhether it addressed all executive

compensation or merely stock-based compensation Eastman Kodak Mr.3 2003

permitting extIusion of proposal seeking to cap exceuti\e salaries to include bonus

perks and stock options but failing to define terms such as perks and pros iding no

guidance as to how options should be valued Pfizer Inc Feb IS 2003 pennining

exclusion of proposal requesting that the board make all stock options to management

and the hoard of directors at no less than the highest stock price here highest stock

price was subject to multiple interpretations Gncrai Elect Ic Ca tJan 23 2003

permitting exclusion of proposal seeking an indnidual cap on salaries and bcneflts of

one million dollars br GE officers and directors hut failing to define terms such as

benefits or provide guidance on ho benefits should be measured Pugci Ene. un

avail Mar 200 concurring with the exclusion of proposal requesting that the

companys hoard of directors take the necesar steps to implement policy of

improved corporate governance and Hen/iet Foods vt Dec 27 1988 ipcrmittng

exclusion of proposal seekin to establish policy restnctin the coniparvsaderising

because the standards under the proposal may he subject to diflering interpretations

Here the Proposal tails to define se\ eral key terms leaving the Proposal vague

and indefinite given that the terms arc open to an endless range of interpretation The

Proposal req
ests the prohibition of \upport tinancial or by any otner means to an

oranization or philosophy ..hich either rcie.ts or supports homoscxualt These key

terms which the Proposal failed to clarify or define are subject to vastl different

meanings On one end of the spectrum the Proposal may be asking that if intpleincnted

the Company must refrain tront providing monetary or other contributions to any

org inizations whose core purpose is to advocate for or against issues in ovirg

homosexuality Or more broadly the ompanv may neec to ceas giintz to an

organzation that _upports di rsty or antidiscrimination efrbrts .thich could zlso be

\ie\ed to support homosexuality
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It particularly unclear hos the Proposal intends for PepsiCo to cease upporun

any phulosophv hicn either ejech or supports honiosexualitv Thr additiun appear

to he intended to extend beyond Pepsicos charitable iving to organi/aton

Philosophy could encompass general corporate principles compan policies religious

theory even compliance with laws or it could have much less tangible meaning and

impact and speak to the overall corporate tone Since philosophy is vague and

indefinite iii this context PepsiCo is unable to recognize how it currently support any

philosopht invohing issues supporting or rejecting issues of homosexuality today

making it dituicult tor PepsWo to cease doing so it the Proposal implemented

Ehe teun philosophy is also present in the second part of the Proposal which

further inctrttcts the hoard of directors to demand neutral philosophy conccming

homosexuality in the orkplace at all PepsiCo facilities Again the ambiguity

surrounding thts mandate makes implementation difficult if not impossible Since the

company could not he sure hat philosophy means in the first instance it could not

possibly maintain neutral philosophy in its workplace The Proposal could he read to

prohibit the hiring of anyone with view of any kind on issues of homosexuality

including as result of religious afliliations or even the hirin4 ofan individual ssho is

homosexual .\iternatit ely it could mean the compan should prohibit employees from

engacing in any dieuscions on issues of homosexuality at the sorkplace or the creation

of any support organizations for employees tho are homosexual It could also he asking

that PepsiCo ignore local and state laws on antidiscrimination in employment matters as

those laws are arguably not neutral in their philosophy on homosexuality but rather

intended to protect certain classes of employ ees

The Proposal could it implemented also pre ent the oxnpany from entering into

or maintaining key contractual relationships sith suppliers enoors and customers ho
have implemented or adhere to commitment to diversity and inclusion Many oF the

companies counterparties have commitments related to fur example maintaining

diverse workforce and an inelusn work en ironment that extends to sexual orientation

These counterparties could be considered to be oraanintions that support homosexuality

and as such Pepsio would he prohibited from doing husine them under the Proposal

ft is apparent the Proposal lacks specificity fails to define key terms and contains

vague and ambiguous references As result neither stockholders nor the Company

would be aNe to determine tth an reasonable certainty exactly shat actions or

measures the Propo.al would require furthermore any action taken by the Company

could he significantly different trom the actions envisioned by stockholders voting on the

Proposals Accordiniy the company believes it may properly omit all of the Proposals

pursuant to Rule l4a-8i3 because the Proposals are ague and indefinite and therefore

materially lake and misleading in violation of Rule l4a
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CONC LUSION

Based upon th. foregoing analysis .e rspectfuU %auest at the Staff onc it

that it will take no action if the Company exeludcs the Propoal from ns 2010 Proxy

Materials We would be happy to provide you with am additional information and

answer any quesuons that you may have regardin this subieci If we can be of any

thrther as istance in this matter please not heta to Lail me at 914 253-3623 or

contact me email at tt
Smctreh

flZH

Thomas Tarnoney Jr

Sen or ice Presidtnt Deputy iejeral Counsel and Asitam Seerciary

PepsiCo Inc

Cc John Thoma

ASMA 0MB Memorandum M-07-16
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November 29 2009

John Thoma Ii

FSMA 0MB Memo andum 07 16

Dear Mr Ihoma

PepciCo hereby ckno ledges nrndy rec of your sharehold oposal for indu ion

in Fe 2010 Pin tatein at Pursuant SEC Rule 14a-8 please ovid to

att flu at tour rUest cony men pr at curie utsite ouricrslup of epsCo

common ct ck Please end to my attention at Pc siCo Inc 700 Ai derson Hill Rn
Purchase4 NY 1077

Pica ontaetmeat9I4-253 21 or aab ni.comit uha uany

questions ddiuonally p1 provid telephor number and/or email addre through

which may contact you Thank you

Ver fflj\ yours

4Atgan urlev

14


