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| Re:  Con-way, Inc
Incoming lettcr dated December 9 2008

- Dear Mr. Stoller:

: This is in response to your letters dated December 9, 2008 and January 12, 2009
concerning the shareholder proposal submitted to Con-way by James M. Diehl. We also
have received letters from the proponent dated December 14, 2008, January 6, 2009 and
January 21, 2009. Our response is attached to the enclosed 'photocopy of your
conespondence By doing this, we avoid having to recite or summarize the facts set forth

 in the correspondence. Copies of all of the correspondence also will be provided to the
proponent .

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal proceduwe regarding shareholder

_-proposals.

Sincerely, .

Heather L. Maples

Senior Special Counsel
-Enclosures
cc:  JamesM.Diehl N o matT
. | : b M@&msbh: L
~* FISMA & OMB Memorandum M-07-16 ** | _ ﬁ | FER 11 2009
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January 22, 2009

Response of the Office of Chief Counsel
Division of Corporation Finance

. Re:  Con-way inc.
Incoming letter dated December 9, 2008

The proposal réquests that the board of directors take the necessary steps to
ensure that future annual shareholder meetings be distributed over the internet using
‘webcast technology.

There appears to be some basis for your view that Con-way may exclude the
proposal under rule 14a-8(i)(7), as relating to Con-way’s ordinary business operations
(i.e., shareholder relations and the conduct of annual meetings). Accordingly, we will not
recommend enforcement action to the Commission if Con-way omits the proposal from
its proxy materials in reliance on rule 14a-8(i)(7). In reaching this position, we have not
found it necessary to address the alternative basis for omission upon which Con-way
relies. : '

Sincerely,

Damon Colbert
Attomey-Adviser




: DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the nile by offering informal advice and suggeshons
- and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
~ in support of its intention to exclude the proposals from the Company’s. proxy matenals as well.
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views, The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
.proposal. Only a court such as a U.S. District Court can decidé whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not precludea -
proponent, or any shareholder of a company, from pursuing any rights he or she may have against
the company in court, should the management omit the proposal from the company’s proxy
matena.l



" Dear Sir or Madam:

SKADDEN, ARPS, SLATE, MEAGHER & FLOM LLP
' FOUR TIMES SQUARE '
NEW YORK 10038-8522

TEL: {21 &) 735-3000

FARX: (212) 7352000 LOB ANGELES

December 9, 2008

Securities and Exchange Comimission
Division of Corporation Finance
_Office of Chief Counsel

100 F Street, NE.

Washington, D.C. 20549

RE: Con-way Inc. - Omission of Rule 14a-8 Shareholder
Proposal Submitted by James M. Diehl

We are writing on behalf of our client, Con-way Inc., a Delaware
corporation (the "Company™), pursuant to Rule 14a-8(j) under the Securities
ExchangeActof1934,asamended,torequestﬂ:attheStaﬂ”ofﬂ:eDivisionof ’
Corporation Finance (the "Staff") of the Securities and Exchange Commission (the

"Commission") concur with the Company’s view that, for the reasons stated below,
the shareholder proposal and supporting statement (the "Proposal”) submitted by
JammMD:ehl(the"Pmpom')maypmpeﬂybeommedﬁomthepmxymatenals

- {the meyMMa!s")tobedxmbutedbymsCompmymeonngcnmvmhﬁszOOQ
annualmeenngofshamholders. :

In accordance with Staff Legal Bulletin No, 14D (November 7,2008),

weare&mm]mgtoﬁcSmﬁ‘C)ihmleuerand(n)theProposaJandooveﬁeﬁerdamd

November 12, 2008, submitted by the Proponent and attached hereto as Exhibit A.
In accordance with Rule 14a-8(5)(1), a copy of this submission is being sent
simultaneously to the Proponent.

nuutnu. ‘ - mmsm
21 735-3360 . : . . mg-,{,:'c'
CURECY FAX . .
©1N 7TI73300 '
HONG KONG
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L Introduction ' ) :

The Proposal urges that the Company broadcast live over the Internet
using webcast technology all future annual meetings of shareholders, with such
webcast including all executives, directors and shareholders participating in the
meeting. The Proposal also provides that the live audio-video broadcast include all
the site of the meeting (that is, participating in the ammal meeting electronically).
Finally, the Proposal provides that replays of the entire audio-video recordings of
eachamualmeeﬁngbeavmlable,ondemandandforammspemﬁedpenodofume,
via the Company’swebme.

Specifically, the Proposal states:

Resolved: ThatCan-wnylnc. Stockholders urge the Board of
Directors take the necessary steps to ensure that future Annual
ShmholdersMeetmgsbedxsm"bmdmﬂxImemctumg
webcast technology.

This proposal isoomprisedoftln'eeessmﬁal elements.
1) Live video-audio broadcast of Con-way Execuuv&s.

DleandShmholdmpmummtheAnnual
Meetings.

2) Live video-audio broadcast of Executives and

- Directors participating from Company headquarters or
other locations.

3) Post meeting, on-demand distribution via Con-w_ay's
“website of entire video-audioreqordings of its Annual
Meetmgs

TheCompanymweststhatﬂnStaﬂ'mncurmththeCmpmy’swew

that the Proposal may be exciuded from the Proxy Materials because (i) in violation
- of Rule 14a-8(i)X(7), the Proposal deals with matters relating to the conduct of the
Company’s ordinary business operations and (ii) in violation of Rule 14a-8(i)(3), the
Proposal includes numerous materially false and misleading statements and is vague
and indefinite in substantial part and thus, materially false and misleading, all in
violation of Rule 14a-9. In addition, if the Staff does not concur that the Proposal
‘maybe excluded from the Proxy Materials in its entirety, the Company requests that -
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the Staff concur with the Comi:any's-viewﬂmtthq?roposal‘bemvisedtbomiicertain
porﬁonsofthesuppmﬁngstatamntasdismssedinSecﬁonﬂ.B.lbelow. :

II.  Basesfor Excludmg the Proposal

- Al TherpoMMayBeExduded Under Rule 143-8(i(7) Becauseit
" Deals Directly with Matters Relating to the Company's Ordinary Busmess
~ Operations,

: Rtﬂel4a-8(')(7)pamltsacompanytoom1tashamholderpmposal

- from its proxy materials if it deals with matters related to the corepany's ordinary.

" business operations. In its Release adopting amendments to Rule 14a-8 iri 1998, the
Comm:smonsmdthatthegeneralpohcymderlymgtheordmarybumness
 exclusion is "to confine the resotution of ordinary business problems to management

andthcboaxdofdxmctom,smoextxsmacucablcforshateho!dustodwdehowto
solve such problems at an annual shareholders meeting." See Exchange Act Release
No. 34-40018 (May 21, 1998). This policy is based on two central considerations: (i)
"[certain tasks are so fimdamental to management's ability to run & company on a
day-to-day basis that they could not, as a practical matter, be subject to direct
shareholder oversight” and (ii) the "degree to which the proposal secks to ‘micro-
manage' the company by probing too deeply into matters of a complex nature zpon
which the shareholders, as a group, would not be in & position to make an informed
jodgment." Id.

: The Company believes these fundamental policy considerations
justify the exclusion of the Proposal. Determinations as to whether the Company
should conduct live video-andio webcasts of all future annual meetings of

shareholders and, if so, how such webcasts should be conducted, fall squarely within

the scope of the Company's ordinary business operations. Similarly, determinations
as'to whether any such webcasts should be subject to replay on demand for an ‘
unspecified period of timé (and, possibly, forever) are clearly within the scope of the
Company's ordinary business operations. In determining whether it is appropriate to
«conduct live webcasts and subsequent rebroadcasts of its annual meetings, the
Company must consider various associated costs (some of which are expected 1o be
substantial), the date, time and location of the annual meeting, the location of '
.pmtcmantsnotprwmnatﬁzemmoftbemmlmeeung,technologyandsmfﬁng
support, anticipated website u-afﬁc and shareholder reldtions. .

Forexample,sevua!ymagotheCompany’sBoa:dofDlmﬁm(the
- "Board"), as contemplated by item 407(b)(2) of Regulation S-X, ddopted a policy
that the Chairman of the Board and the Chief Exccutive Officer attend annual
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meetings in person, and that other directors attend annual meetings either in person
or electronically. As a result, many directors have participated in annual meetings by
telephomic conference call, cither from their homes or places of business. The
Proposal, if adopted and implemented, would require, at substantial cost to the
 Company, the necessary video-audio webcast equipment to be available at-each site
_ where directors participating electronically are located or, alternatively, would
necessitate a change in the Board's pre-existing policy regarding director -
_ participation in annual meetings. These are matters relating to ordinary business
'opemuonsﬂnatarctobedctmnmdbymeBoardmﬂmﬂmnshareholdm o

S TheStaﬁ'hasbemconmswnImnswewthatshmholderproposals
relating to the webcast of annual meetings fall within the "ordinary business"
exclusion of Rule 14a-8(iX7). In Commonweaith Energy Corporation (November
15, 2002), the Staff concurred with the exclusion of a proposal requesting that the
company make audio or video recordings of shareholder and director meetings, and
retzin such recordings for a minimum of three years for review by shareholders and
‘directors. The Staff concluded that the proposal related to ordinary business .
‘operations because it related to "shareholder relations and the condnet of annual
" meetings” and was therefore excludable under Rule 14a-8(i}(7). - Similarly, in Jrvine
Sensors Corporation (January 2, 2001), the Staff concurred in the exclusion under
Rule 14a-8(1X7) of a proposal relating to shareholder communications, incleding a
spectﬁcpmwmonrequesungthattheoompanywebeastnsmmmlmeenngsof
shareholders.

T The Proposal, if adopted and implemented, would have the effect of
strongly discouraging, if not completely climinating, electronic participation in
amual meetings by Company directors. As a result, the Proposal could influence
significantly the location, date and time of the Company’s future annual meetings.
The Staff has concured with the exclusion imder Rule 14a-8(1X7) of shareholder

* proposals seeking to dictate the date and location of annual meetings. See, e.g., Bank
of America Corporation (December 14, 2006); Raytheon Company (January 19,
2006); Continental Airlines, Inc. (September 3, 2004); Bank of America Corporation
(January 10, 2003), and Verizon Communications, Inc. (Jannary 30, 2001)

' Smnlarly,ﬂ:nesmﬂ"has concurred with the exclusion under Rule 14a-
8(i)(7) of proposals relating to conduct of annual meetings. See, e.g., Bank of
America Corporation (February 16, 2006) (exclusion of a proposal that "all
stockholders shall be entitled to atted and speak at any and all Annual Meetings of
Stockholders™); Exxon Mobil Corporation (Maxch 2, 2005) (exclusion of a proposal
mqusungtmebesetamdeateachannmlmeenngforshamholdetsmaskqwsuons

. of directors); EMC Corporarwn(March'I 2002) (exclusion of a pmposal requesting
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ﬂaatthsoompanypledgetoconhmewboldm-pmmannualmeenngsbmeﬂ:e

determination of whether to hold an in-person meeting was a matter of ordinary

‘business operations); AmSouth Bancorporation (January-15, 2002) (exclusion of a

proposal requesting that the floor of the company’s annual meeting be opened to

questions and comments from shareholders for thirty minutes prior to adjournment);

Niagara Mohawk Holdings, Inc. (March 5, 2001) (exclusion of a proposal that

" related to setting aside a discussion room for all sharcholders at the company's

annual meeting);-and The Gillette Company (February 2, 2001) (exchusion of a- .

- proposal recommending thai the board provide information to shareholders attending
the company's annual meeting and present measures for open discussion). :

C The Company anticipates there would be significant costs associated

~ with implementing the Proposal's provisions that (i) directors and executives,
wherever located, who participate electronically in an anmual meeting be part of a
live video-audio broadcast, and (i) annual meeting webcasts be subject to replay on
demand on the Company’s website for an unspecified period of time (and, possibly,
forever). The Staff regularly has concurred that companies may exchude shareholder
proposals pursuant to Rule 14a-8(i)(7) where implementation of the shareholder

. proposal would require the company to incur significant additional expenses. See,
e.g.,.The Procter & Gamble Company (August 9; 2007) (exclusion of a proposal
requiring that the company sponsor televigion programs in Spanish, which, the

. company argued, would cause the company to incur significant additional costs); The :
Bureau of National Affairs, Inc. (February 23, 2001) (exclusion of a proposal i
requiring that the company hire a firm to determine its "market value,” which the

' y noted would be "prohibitively expensive"); and Masco Corporation

{February 26, 2008) (exclusion of a proposal requiring that the company limit the

term of its engagement of outside auditors to five years, where the company noted

thcponentmllymcreasedcostsnwouldmcmbyadoptmgmxhpohcy) -

. B TheProposalMaybeExcludedUnderRuleMa-S(i)(ﬁ!)Becanselt
-4s Materially False and Misleading in Violation of Rule 142-9.

" 1. Substantial Portions af the Proposal are Materially False and Msleadmg :
Including Statements that Impugn Character, Integrity or Personal Reputation and
Make Charges Concemmg Improper or Nlegal Conduct, Without Factual
- Foundation..

.- The Company believes that the Proposal may properly be excluded’
under Rule 142-8(IX3). Rule 14a-8(1)(3) permits a company to exclude a shareholder
proposal and its related supporting statement from its proxy materials if such -
"proposal Or supporting statement is contrary to any of the Commission's proxy rules,
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including Rule 14a-9, which prohibits materially false or misleading statements in
proxy soliciting materials.” Rule 14a-9, Nate (b) cites as an example of false and

 misleading statements "[m]aterial which directly or indirectly imipugns character,
. nltegntyorpcmondwputauon,orduecﬂyormdnwﬂymakesnhmgesoonccmmg

improper, illegal or immoral conduct or associations, without factual foundation.”
Consistent with Note (b) to Rule 14a-9, the Staff stated in Section B.4 of Staff Legal
Bulletin No. 14B (September 15, 2004) that reliance on Rule 14a-8(i}(3) to exclude
ormodlfyasmwnentmaybcappmmwhere“smmdmcﬂyormdmcﬂy
impugn character, integrity, or personal reputation, or directly or indirectly make
charges concerning improper, ﬂlega],ornnmoraloonductormon,mthout
faomalfoundatxon.

Thesuppmﬁngstatemexnmbmttedbythehoponenicxﬂseveml
questions asked by the Proponent at the Company's 2005, 2006, 2007 and 2008
ammual meetings of shareholders. These questions refer by name to the Company's
former Chief Executive Officer (Gregory Quesnel), former General Counsel

- (Eberhard Schmoller), current non-executive Board Chair (Keith Kennedy) and
" .current General Counse} (Jennifer Pileggi). The questions posed by the Proponent at

prior annual meetings, and restated in the supporting statement, are accusatory in
nature and are intended to imply improper actions on the part of these former and
current officers and on the part of the Company's Board, thereby impugning the
character, integrity end personal reputations of such persons and implying improper.
or illegal conduct. These assertions are made by the Proponent without factual
fomdaﬁonmdmmolmonomom(b)ofkule 14a-9.

_ Thc&ctthatﬂ:e?roponenusmnngqumonsheprmouslyasked
at annual meetings does not excuse violations of Rule 14a-9. As stated ir an article
by David A. Sirignano (who was at the time a senior member of the Staff), "Review

 of Proxy Contests by the Siaff of the Securities and Exchange Commission®

(September 6, 1988), "[tThe solicitor assumes responsibility and liability for material

prepared and published by another party and reprinted in proxy solicitation material.
Such material is subject to the same scrutiny end the same standards of disclosure as
all other proxy materials of such person. Accordingly, the solicitor must be prepared
msuppo;tthestatemmtsmade,mtmmlythefactthatthestaemmtswmmade '

i He:e,thesohmhngpemon:sthehoponenlandthesohcmngmatmal
is the supporting statemnent forming part of the Proposal. If a soliciting person is
required by Rule 14a-9 to be responsible for the gccuracy of cited statements made -
by third parties, the Proponent is certainly responsible for the republication of his

" own pricr statements.
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) Therponent‘sassuuonsmthempportmgstammentaremaIumlly'
falseandm:sleadmgmthefollowmgrespects : .

. QuestianRegardmgm. Que.md.vComuIﬂngAgrcemem. In connection with
Mr. Quesnel's departure as Chief Executive Officer of the Company. in 2004, Mr.
Quesnel end the Company entered into a fairly typical consulting and non-
‘competition agreement, which was approved by the Company’s overwhelmingly
independent Board. The agreement required Mr. Quesnel's agsistance during a

" one-year transition period following his departure and Mr. Quesnel agreed not to

~ work for a competitor during that onc~year period. The Proponent’s question,

* . asked at the 2005 annual meeting and reiterated in the supporting statement,
-suggwtstharewassomeﬂnngnmpmpcrabomthnagmancntmﬂmmng
any factual foundation whatsoever for such assertion.

. QumionRegardmgAgremnthrhM Schmoller. Thlsquesuonmdemgnedto
imply, without any factual foundation whatsoever, that improper payments were
. made by the Company to Mr. Schmoller upon his departure as the Company's
- -General Counsel in 2004. The question also includes a false allegation against -
Ms. Pileggi, without any factual foundation whatsoever. The Proponent's
apparent basis for his false and misleading allegations is that fact that Chairman
* Kennedy, in response to a question asked by the Proponent at the 2005 annual
meeting, referred to the payment to Mr. Schmoller as "stay pay” rather than
"severance pay.” Mr. Kenmedy and Ms. Pileggi subsequently advised the
Pmponent,onseveralowaswns,thatﬂwpaymmmmm Schmoller were
"severance payments," but the Proponent persists in publishing his erroneous and
'mm:ppomda]legaﬁonsasmoxysohmﬁngmatmal

. .QmﬂanRegardingBacIadanngofOpﬂom. ‘I‘hxsqu&étionisdesignedtosuggest,
without any factual foundation whatsoever, that the Company’s executives and
directors engaged in improper backdating of options, The Proponent is well
aware of the answer to this question, as he was informed in response to his
question at the Compary’s 2007 anmual meeting that the Audit Committee of the
Board, consisting entirely of independent directors, conducted an investigation
into backdating of options at the Company and determined that no improper
backdating of options had occurred. Again, this question is designed to create an
implication of improper activity by executives and directors when none, in fact,

_® Question Regarding Annual Meeting Transcripts. This question, which was

asked by the Proponent et the 2006 annual meeting, is false and misleading. In

fact, elsewhere in the supporting statement, the Proponent acknowledges that the
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Company does, in fact, post anrual meeting transcripts on its website. Thé fact -
that the cited question originally was posed in 2006 does not excuse the :
materially false and misleading natire of the question today.

msmﬂ'hasalongmdmgpohcyﬂmWespmpeﬂymay
excludeaﬂorpmtofshareholderpmposa]sﬂmtoonmmmatmalnnpu@mgthe
character, integrity or personal reputation of, or make charges concerning illegal or
immopacmﬂuaby,ﬂ:awmpmﬂdirecmrsmemployeeswithomfactualbasia
See, e.g., Entergy Corporation (February 14, 2007) (exclusion of a proposal where,
among other false and misleading material, the proposal contained statements which
imipugned the character of independent directors by questioning their independence
mdmmnuanngsomednecmrshadconﬂlmofmtaest),IheSwissHetveﬁaM
Inc. (April 3, 2001) (exclusion of a proposal that implied, without factual foundation,
that directors have violated or may choose to violate their fiduciary duties); and
Phoenix Gold International, Inc. (Navember 21, 2000) (exclusion of portions of a
~ supporting statement questioning the independence of independent directors). The
Staff also has concurred that companies may exclude from shareholder proposals
statements implying that the company had engaged in wrongdoing. See, e.g., 3M
- Company (February 17, 2004) (requiring a proponent either to provide support for or
to omit assertion in the supporting statement that the company has faced certain
litigation); Post Properties, Inc. (March 26, 2004) (exchusion of portion of a
supporting statement asserting that the company may have violated federal securities
laws by failing to disclose fully a director's compensation package); Bolse Cascade
* Corporation (January 23, 2001) (exclusion of portion of a supporting statement
alleging that the company had engaged in wrongdoing and was "routinely criticized
by environmental and humsan rights leaders™); and Freeport-McMoRan Copper &
Gold Inc. (February 22, 1999) (exclusion of portion of a supporting statement
discussing a #all Street Journal atticle which suggested, without factual basis, that

thecompanyhadmgagedmmproperoondmt)
In Section E.] of Staff Legal Bulletin No. 14 (July 13, 2001} the Staff

- mﬂm“whenamopomlandmpmungmmwﬂ]mqmdﬁaﬂedand

extensive editing in order to bring them into compliance with the proxy rules, we
may find it appropriate for companies to exclude the entire proposal, supporting
statmmnt,orboth,asmatmallythlseormlsleadmg Inhghtoflhcpervaswenaml'e
of the false and misleading statements contained in the supporting statement, the
Company believes the entire Proposal may properly be excluded from the Proxy
Materials. In the alternative, the Proponent should be required to remove or revise
‘the materially false and misleading statements cited above.
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* 2. The Proposal is Inherently Vogue and Indeﬂri:‘re.l
' In Section B.4 of Staff Legal Bulletin No. 14B (September 15, 2004),

_ ﬂ:pStSﬁ'stntmthatmﬁmcemR:ﬂb-IM(ﬂﬁ)mamludcmmodifyasmemem

may be appropriate where “the resolution contained in the proposal is 5o inherently
vague or indefinite that neither the stockholders voting on the proposal, nor the .
company in implementing the proposal (if adopted), wouldbeabletodetemmemth
anymsomblecmnnyexacﬂywhatacuonsormeasuresthepmposalwqmm :

ThePropoMm‘gmtheBoardtoprov:de"postmeeﬁng,on—demand
dlslribunmv:a[tbc Company's] website of éntire video-audio recordings of its
Anmnual Meetings.” The Proposal does not specify how long the Company would
provide access to these video-audio recordings on its website. Accordingly,

- sharcholders voting on the Proposal would niot have a clear understanding of the

costs and other burdens which would be imposed on the Company if the Proposal
were adopted and implemented. Likewise, the Company would not know
spemﬁmllywhatachom:twoﬂdbewcpectedtomkemorderwlmplmthe

*. Proposal.

TheStaﬁ',mnunmmusno—acuon letters,hasconcurredmthe

' exclusion of shareholder proposals involving vague and indefinite requirements

where neither the shareholders voting on the proposal nor the campany would be
able to determine with reasonable certainty what measures the company would take

" if the proposal were implemented. See, e.g., Bank of America Corporation (February

25, 2008) (exclusion of a proposal requesting that the company not involve itself in
activities that support coal mines or the construction of coal-burning power plants

because the proposal was vague and indefinite as to what activities the company was - .

to refrain from undertaking); Wendy's International. Inc. (February 24, 2006)

(exclusion of & proposal requesting a report on the progress made toward
“accelerating development” of certain humane slsughter techniques because the
proposal was vague and indefinite as to what "accelerating” and "development”

" meant); and The Ryland Group, Inc. (January 19, 2005) (exclusion of a proposal that

the company compile a report on the company’s compliance with certain
sustainability guidelines because the proposal was vegue and indefinite as to how
suchcomphanoewastobemmured)

Since the Proposal is vegue and indefinite and since nejther the
shareholders voting on the Proposal nor the Company would be able to determine
with reasonable certainty exactly what actions compliance with the Proposal requires,
the Company believes that the Proposal may properly be excluded from the Proxy
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IH. Conclnsion

For the reasons stated above, the Company requests that the Staff .
concur with the Company’s view that the Proposal may properly be excluded from -
the Proxy Materials pursnant to (i) Rule 14a-8(i)(7) because the Proposal relates to
the Company’s ordinary business operations and (if) Rule 14a-8(i)(3) because the
Proposallsmatmallyfalsemdm:sleadmg'mwolahon of Rule 14a-9. Should the -
Staff disagree with the Company's positiops or require any additional information,
we would appreciate the opportunity to confea'vmhﬂmStaﬁ'concennngﬁ:m
matters prior to the issuance of its response. :

On behalf of the Company, werequestthattheSlaﬁ'e—inmlacopyof :
mmsponsetothmlettextothmmdmm:ﬁatdﬂwgm_mmm

. Pmponm at " FISMA& OMB Memorandum M-07-16 **

If the Staff has any questions oroommmtsrcgm'dmgthcforegomg,
pleaseconmctﬂ:eundermgaedai(ZIZ) 735-3360.

P2

cc:  Jenmifer W. Pi!egg;,Esq ScmoerPres:dcm,GmﬂralComseland
Secretary, Con-way Inc. ‘

Mr. JamgsM.Diehl

696583.03-Now York Server 6A - MSW
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EXHIBIT A

JAMES M. DIEHL

*** HISMA & OMB Memcrandum M-07-16 **"

November 12, 2008

' Con-way Inc. '
E jennifer Plleggl, senor V.P., Genéral Counsel and Secretary
2855 Campus Ditve
! Sulte 300
{ 3an Mateo, CA
| 944083 .-

As o Conway Inc. shoreholder. having Company securifies in excess of the minfmum
required value and for the length of time required under Rule 140-8 of the Securtiies and
Exchange Commission Act of 1934, with the infent fo retain aff owned securities, moke
the following Sharehokder Proposat and request that this Proposal be included in the

" Company's 2009 Proxy Statement pand!ng a sharehoider vole ot the Company’s next
annual or special meefing.

- Dear Ms, Plleggi,

Sincersly,

James M. Diahl

" Enclosed: sharsholder Proposal

e o

——.y e




d e c————
- - . 3t me

Shareholder Proposal

Lesolvad: That Con-way Inc. Slockholders urge the Board of Diractors fake the necessary sleps o -
ensure that future Annual Sharehokiers Meetings be distributed over fhe iIntemet using webcas! technology.

mw&motmmdm

1 Mvummmwcmtofmmnmmmdmhddmmmgh
R Annudal Meetings.

b mmmumofmmmmwmmmcmmmm«
other ncalions.

.q mmmmmmwma«mmmmom
Annuc) Meatings,

Suppoiiing Sutement: Con-wary inc. [Con-way/Company] recognizes that Shorehoiders normatly do not
atiend thair AnnwalMeelings for a varialy of reasons, Fornmvyemha(:ompanymwnofmvlde
sharehoidars with coples of e franseripts of thase Moefings. Attending Shareholders were prohibiled fom
elactonicaly ecording any partion of the maetings. . Under thal schame, Sharethoiders vwena prevented fom
_mm«mmmﬁmwmmmmuﬂmmmm : .

1 2005 Roi Fonsanier, mesmmmmmnomwedw “Tha {Annuci Meesting)
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' mmmmwuwmknnuammsmmm GenemlComeland
Secrstary reporied, "We malntain that fhot (ransaripty) & o Intemna! Company record of onintemal Company.
document an we don't share it exlemally,” |

My nama & Jomes M. Dieh] and as a Shareholder | have attended every Annuat Meefing since 2004 and
participaled in the question and cniswers porfion of those meelings. | befieve thal the Compony’s policy that
premhsha’eloldmt_omlmhg whal ook placeaMnmcIMeoﬁmnwnswmnbleund
unaccapiobis.

For 0 lew minutes once a year, Shmuasmg!vmmoppmmﬂv!oquesrbthimmdme
Ctnlmnnoﬂtaﬁnmdregu'dthmmnyncMes. GQuestions tha), 1 asked oulside of the Annuat Meeting, 3
may go unarmwered, .
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2005: wnmmmmamceo.aegwwmemmum
$$,000.000.00 consulfing agreement?

2006;  Why does the Company refuse o provide Shareholders with Annual Mesting ransatpls?

207:  Hod the Company found any instonces of improper backdaing of siock opfions?

208 Whydid Genergl Counsel Fleggl reperl to the SEC thal Kmar General Coursel, Eberhard
Schmolter was given $850,00000 in severance pay, nwusodwﬂvﬂw-pﬂvusawmmedy
claimed during He 2005 anmual Meeling®

wmmtom«tmcawbmemmmwmoﬂmmmm

successil, The ranscipts are now pasted on Conway's webille under Invesior Relations. However, Conway
could and should do mare lo provide its Sharsholders with onng access to lis Annual Mesfings. Leam inore
ot: yww.conwawharehoider.com

lurge you to véie YES for this proposol,
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January 12, 2009 ovpinad

By e-mail to shareholderproposals@sec.gov

Securities and Exchange Commission:
Division of Corporation Finance
Office of Chief Counsel

100 F Street, NE.

Washington, D.C. 20549

RE:  Con-way Inc. - Supplement to Letter Dated December 9,
2008 Related to Omission of Rule 14a-8 Shareholder

Proposal Submitted by James M. Diehl
Dear Siro;Madam:

I refer to my letter dated December 9, 2008 (the "December 9 Letter™)
pursuant to which I requested, on behalf of our client, Con-way Inc., a Delaware corporation
(the "Company™), that the Staff of the Division of Corporation Finance (the "Staff") of the
Securities and Exchange Commission (the "Commission") concur with the Company's view
that the shareholder proposal and supporting statement (the "Proposal™) submitted by James
M. Diehi (the "Proponent”) may property be omitted from the proxy materials (the "Proxy
Materials") to be distributed by the Company in connection with its 2009 annual meeting of
shareholders.

This letter is in response to the Proponent's letter to the Staff dated January 6,
2009 (the "Proponent’s Letter™) and the 31 accompanying attachments (the "Attachments"),
and is intended to supplement the December 9 Letter.

In accordance with Staff Legal Bulletin No. 14D (November 7, 2008), we
are e-mailing this letter to the Staff. A copy of this submission is being sent simultaneously
to the Proponent.
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L Introduction

As the Proponent's Letter readily acknow!ledges, the Proponent is a former

. employee whose employment with the Company was terminated in 2001. Since that time he
has pursued, through a variety of means, a number of personal grievances agaist the
Company and certain of its current and former officers and directors. Despite the candid
admission in the Proponent’s Letter that "[mJuch of the background details that I will provide
has no bearing whatsoever, on the actual Proposal before the Commission™ (at page 7)
(emphasis added), the Proponent nevertheless devotes the major part of his 21-page letter
and 31 accompanying Attachments to placing his numerous personal grievances on the
public record. This, we believe, is an unnecessary imposition on the Staff's time and a
flagrant misuse of the Rule 14a-8 process.

ppp——

The Proponent's Letter and accompanying Attachments also demonstrate
that each of the Proponent's grievances has been carefully reviewed by the Company's
management and/or Audit Committee of the Board of Directors, with the assistance of
outside counsel as warranted. The Company repeatedly has responded to the Proponent’s
allegations. '

- The Proponent's Letter states (at page 6): "[t]he fact that my interest in the
Company began during a personal dispute with the Company seven years ago should not be
a factor in granting the Company's request to omit the Proposal. The Proposal should be
Judged solely on its own merits, the actual content detailed in the Proposal, its Supporting
Statement, and in accordance with Commission Rnles.” On this point, the Company agrees.
The Company is not seeking to exclude the Proposal based on "personal grievance” or
"special interest" grounds under Rule 14a-8(iX4). The Company has requested the Staff's
concurrence that the Proposal may be excluded from the Proxy Materials because (i) in
violation of Rule 14a-8(iX7), the Proposal deals with matters relating to the corduct of the
Company's ordinary business operations and (ii) in violation of Rule 14a-8(i)3), the
Proposal includes numerous materizlly false and misleading statements and is vague and
indefinite in substantial part and thus materially false and misleading, all in viclation of Rule
14a-9.

ConSequently, the Company will not use the Rule 14a-8 process to debate
the substance of the Proponent's various personal grievances.’

! The Attachments to the Proponent's Letter demonstrate the pervesive nature of the inaccurate
allegations made therein. Two examples are set forth below:

First, the Proponent's Letter (at page 9) inaccurately asserts that Jenmifer Pileggi, the Company’s
Senior Vice President and General Counsel, was evasive in her response at the 2008 anmual
meeting of sharcholders to the Propenent's question about the relationship of Eberhard Schmoller,

(cont'd)
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As a final introductory point, we note (but do not understand) the
Proponeut'sefforttormseanmsuewnmmgﬂ:eversmnofhlscoverletterweﬁnnmhedto
the Staff as Exhibit A to the December 9 Letter. The cover letter we properly furnished was
the Proponent’s November 12, 2008 letter (the "November 12 Letter™) which accompanied
the Proposal. The Proponent's Letter (at page 5) asserts that the November 12 Letter was
"amended” by his December 1, 2008 letier (the "December 1 Letter™) (Attzchment 4 to the
Proponent's Letter), and that our failure to include the December 1 Letter with the December
9 Letter "could have, and would most likely have, an unfair affect [sic] on the Proponent's
ability to have the Proposal included with the Company's Proxy Materials.”

' The December 1 Letter was written in response to my letter dated November
20, 2008 (the "November 20 Letter) (Attachment 5 to the Proponent’s Letter) notifying the
Proponent, pursuant to Rule 14a-8(f), of his non-compliance with a procedural requirement
of Rule 14a-8. In the December 1 Letter, the Proponent corrected the procedurzal deficiency
on a timely basis, and the Company is not seeking to exclude the Proposal on any procedural
grounds. Therefore, the November 20 Letter and the December 1 Letter have no relevance
to the Company’s request that the Staff concur in its omission of the Proposal from the Proxy
Materials.

IL The Proponent's Letter Fails to Refate the Company's Argument that
the Proposal May Be Excluded Under Rule 14a-8(1)(7) Because it Deals Directly
with Matters Relating to the Company's Ordinary Business Operations,

Section ILA. of the December 9 Letter sets forth a detailed and specific
argument, backed by numercus precedents, supporting the Company’s view that it may
properly exclude the Proposal under Rule 14a-8(i)(7) becanse the Proposal deals with
matters relating to the Company's ordinary business operations. As discussed in the
December 9 Letter, the determination as to whether to conduct Eive webcasts and subsequent

(cont'd from previous page)
the Company’s prior General Counnsel, with an outside law firm. In fect, Attachment 16 to the
Proponent’s Letter (at page 13) shows Ms. Pileggi's clear response to the Proponent:

*Iirn, we have no information as to Eb's [Mr. Schmolter's] personat relationship with Morrison

- and Foerster. The Company used Morrison & Foerster on occasion on company business and
the Company and the sudit committee retained them. The audit committee retained them in
this case as well.”

Second, the Proponent's letter alleges that the two minute time period allotted to each sharcholder
for questions at ennual meetings is insufficient. In fact, as the Proponent knows, no time
limitation has been applied to the Proponent, who has been given the opportimity to ask multiple
questions at each shareholders’ meeting he has attended. Attachment 16 to the Proponent's letter
(at page 15) shows the Company’s Chairman, Keith Kennedy, assuring the Proponent that he was
under no time deadline: "We'll give you the time for your questions, Jim. Don't worry.”
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’

rebroadcasts of annual meetings involves consideration, among other things, of matters
relating to (1) the manner in which the Company communicates with its shareholders; (2) the
manner in which the Company conducts its annual meetings; (3) the date, time and location
of the Company’s annual meetings and (4) the expenditure of potentially significant amounts
of corporate funds. The Staff consistently has concurred that companies may exchude under
Rule 14a-8(i)7) shareholder proposals which deal with these matters. The Proponent's
Letter makes no effort to refirte the numerous precedents cited in the December 9 Letter, nor
doces the Proponent's Letter cite any precedent to support its argument that the Proposal does
not relate to the Company’s ordinary business operations. In fact, the Proponent’s Letter (at
page 4) acknowledges that the no-action letters cited as precedent in the December 9 Letter
present "similar issues" to those presented by the Proposal. The Proponent's sole response to
thcmwedmmngsmbrnmwﬂwamhmmathwhoposalm"quueunm
_itself” (at page 4).

The Proponent’s primary argument that the Proposal should not be excluded
under Rule 14a-8(iX7) is his conclusory assertion in the Proponent's Letter (at page 4) that
the Proposal “would transcend the day-to-day business matters and would raise policy issues
so significant that it would be appropriate for a sharebolder vote.” The Proponent, however,
offers no support for his conclusory statement, and fails to identify any basis for his
conclusion that it is a matter of significant policy whether the Company (or all companies)
should webcast and subsequently rebroadcast their antual meetings.

HI.  The Proponent's Letter Fails to Refute the Company's Argament that
the Proposal is Materially False and Misleading in Violation of Runle 14a-9.

As discussed in Section II.B.1. of the December 9 Letter, the Proponent’s
supporting statement cites several questions asked by the Proponent at the Company's 2005,
2006, 2007 and 2008 annual meetings of sharcholders which we believe are accusatory in
nature and are intended to imply improper actions on the part of certain former and current
officers and on the part of the Company's Board, thereby impugning the character, integrity
and personal reputations of such persons and implying improper or illegal conduct without
factual foundation in violation of Note (b) of Rule 14a-9,

In Section X1 of the Proponent's Letter (starting at page 12), the Proponent
discusses the quastions he cited in the supporting statement. While we believe such
discussion contains numerous mischaracterizations and misstatements, we will cite only a
few:

»  Question Regarding Agreement with My. Schmoller. The Proponent's Letter (at page 14)
explicitly acknowledges that the Company disclosed in its 2005 proxy statement the fact
that Mr. Schmoller received $850,000 in severance pay in connection with his departure
as the Company’s General Counsel in 2004. Furthermore, as stated in the December 9
Letter, it has been explained to the Proponent on numerous occasions that the payments
to Mr. Schmoller were, in fact, severance payments. The Proponent, however, continves
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to dwell on the statemnent from the 2005 annual meeting made by the Company's
Chairman of the Board, Keith Kennedy, characterizing the payment to Mr. Schmoller as
"stay pay” instead of "severance pay." Mr. Kennedy's characterization was entirely
understandable since the agreement with Mr. Schmoller was that the Company would
provide him with a severance payment if he agreed to stay on with the Company until
the completion of the divestiture of one of the Company’s significant businesses. Given
that the payment to Mr. Schmoller was described in the Company’s public filings as
severance pay, and that it has been described as such to the Proponent on numerous
occasions, it is most surpriging that the Proponent's Letter (at page 16) states: "[i]t is
only now, that this issue has come before the Commission, that the Company has
capitulated and conceded that Mr. Schmoller did in fact receive severance pay." As
noted above, two pages earlier in the Proponent’s Letter, the Proponent acknowledged
thatﬁwpaymentwasdesm‘bedasasevermoepaymmtmﬂle&mpanfsm%pwxy
statement.

*  Question Regarding Backdating of Options. As stated in the December 9 Letter, we
believe this question is designed to falsely imply, without any factual foundation
whatsoever, that the Company’s executives and directors engaged in improper
backdating of options. In responss to the Proponent's question about the backdating of
options at the 2007 annual meeting, Chairman Kennedy stated that the Audit Committee
had conducted an investigation and determiined that there was no improper backdating of
options {Attachment 15 to the Proponent's Letter, at page 7). We do not dispute the
appropriateness of the Proponent’s question at the time it was asked at the 2007 annual
meoeting; however, it is materially false and misleading for Proponent to reiterate such
question in solicitation materials for the 2009 annual meeting without disclosing that his
quesnonwasdwlymswmedmdﬂlatmmmalmvmganmmcmdedﬂmthmhad

been no backdating of options.

The Proponeat's Letter also fails to rebut the Company’s argument in
Section I1.B.2. of the December 9 Letter that the Proposal is false and misleading because it
is vague and indefinite and thus excludable under Rule 14a-8(i}(3). The Proponent’s Letter
(at page 2) states that the intent of the Proposal is to require video participation only from
executives and directors who "actively” participate i annual meetings. This interpretation,
however, is not at all apparent from the text of the Proposal. The fact that the Proponent's
interpretation of the Proposal is very different from the Company’s interpretation
underscores the point that "neither the stockholders voting on the proposal, nor the company
in implementing the proposal (if adopted), would be able to determine with any reasonable
certainty exactly what actions or measures the proposal requires.” Staff Legal Bulletin 14B,
Section B.4. (September 15, 2004).

IV. Conclasion

For the reasons stated above and in the December 9 Letter, the Company
continues to believe that the Proposal may properly be omitted from the Proxy Materials

I
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pursuant to (i) Rule 14a-8(i)(7) because the Proposal relates to the Company's ordinary
business operations and (ii) Rule 14a-8(i)(3) because the Proposal is materially false and
misleading in violation of Rule 14a-9.

On behalf of the Company, we request that the Staff e-mail a copy of its

response to this letter to the undersigned at daniel. stollen@skadden.com and to the Proponent
e FISBM‘& OMB Memorandum M-07-16 ***

If the Staff has any questions or comments regarding the foregoing, please

contact the undersigned at (212) 735-3360.
Very fAuly yours, /
Daniel E. Sto

cc:  Jennifer W. Pileggi, Esq., Senior Vice President, General Counsel and Secretary,
Con-way Inc.

Mr. James M. Diehl

672775.04-New York Sevver 3A - MSW
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JAMES M. DIEHL

** FIEMA & OMB Memorandum M-07-16 **

RE: Con-way Inc. - Submisslon of Shareholder Proposal

Dear Sirf or Madam °

I am writing in response to Con-way Inc., a Delaware corporation (the Company),
pursuant to Rule 14a-8 under the Securities and Exchange Commission Act of 1934, as
amended, to request the Staff of the Division of Corporation Finance (the Staff) of the
Securities and Exchange Commissian (the Commission) delay final judgment of the Company's
request to omit the submitted Shareholder Proposal (the Proposal) in question from the
Company's proxy materials, to pe distributed by the Company in connection with its 2009
annual meeting of shareholders.

Extenuating Circumstances L W IR

When I received word last week that the Company had petitioned the Commission to
omit the Proposal, I was out of the country. 1 wili be traveling out of state on business this
week as well. Therefore, I respectfully request that the Staff delay ruling on the Company’s
request until December 24, 2008 at the earliest, In grder that I have sufficient time to respond
appropriately to atlegatlons made by the Company,

There are numerous lssues contamed in the Comipany’s petition that are not accurate
that must be addressed in order to provide the Commission with relfable information that can
be consldered and evaluated durlng the Staff déllberation-of th!s matter

Regardless, I wlll commit to have my wrltten response submltted tothe Commissions
Washington office no later than December 23, 2008. _ '

il m e e ap e g
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Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counsel
100 F Street, N.E.

Washington, D.C. 20549

Reference: Con-way Inc. - Submission of Shareholder Proposal
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* FISMA & OMB Memorandum M-07-16 ***

January 6, 2009

Securities and Exchange Commission £
Division of Corporation Finance S
Office of Chief Counsel g
100 F Street, N.E. o
Washington, D.C. 20549 =
RE: Con-way Inc. ~ Submission of Shareholder Proposal % ff

- P o

. Cren

Central Index Key: CNW i

Dear Sir or Madam,

I (Proponent) am writing in response to Con-way Inc., a Delaware
corporation {the Company), pursuant to Rule 14a-8 under the Securities and
Exchange Commission Act of 1934, as amended, to request the Staff of the
Division of Corporation Finance (the Staff) of the Securities and Exchange
Commission {the Commiission) to reject the Company's request to omit the
submitted Shareholder Proposal (the Proposal} (Atachment 1) from the
Company’'s Proxy Materials, to be distributed by the Company in connection
with its 2009 annual meeting of shareholders.

In accordance with Staff Legai Bulletin No. 14D (November 7, 2008), | am
submitting this letter and its thirty-one [31) attachments to the Commission, via
Fed Ex delivery. In accordance with Rule 14a-8(j)(1}, a copy of this submission is
being sent simultaneously to the Company, and its Counsel, Mr. Stoller.

R infroduction

The Company, through counsel, Daniel E. Staller with Skadden, Arps, Slate
Meagher & Flom LLP, has pefitioned the Commission to concur with the
Company's view, that the Proposal should be properly omitted. (Attachment 2)

in presenting a legal basis to support the Company's position, counsel has

cited several previously decided cases involving shareholder proposals and for
other reasons.
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The Proponent rejects the arguments, statements and accusations that
the Company has made in ifs response to the Proposal, to the Commission.
Although the Commission has no interest in the particular merits of the Proposal,
the Proponent will present opposing arguments with supporting material, in order
that content that is appropriate for the Staff to consider during their review is
made available.

The Company has substantial information technology resources that can
be utilized in accomplishing the intent of this Proposal. In 2008, Web-cast
technology has become affordable and an effective media source to provide
access to a wide audience, in a cost effective manner. The Company’'s
arguments that the implementation of this proposal would be costly and
burdensome are overstated.

On December 2, 2008, the Company announced on its wehsite that it has
been named among the top 10 companies on the InfoWorld 100. Infoworld 100
is an annual ranking of the most creative and intelligent users of technology to
meet business goals. That InfoWord award is a substantial indicator that the
Company is technologically innovative and capabie of web-casting their annual
meetings. (Attachment 3)

The Company's stated interpretation to the Commission of the current
Proposal is more encompassing than the written intent of the Proposal. The
Proposal would require only executives and Directors who, actively, participate,

- l.e.xchdir-the meeting andfor provide content, answer shareholders question -
 elc., opposed to merely phoning-in dnd monitoring the proceedings without
adding to any discussions, This would reduce the burden and cost that the
Company argued in their letter to omil. Ideaily this would be limited to three
Individuctls; the Chairman, the President/CEQO and the Corporate Secretary, or, in
the event that they are unavailable to participate, their designates.

. Company Position

Mr. Stoller's (Counsel) letter to the Commission dated December 9, 2008,
contains a number of harsh, unsubstantiated and derogatory accusations of the
Proposal that are listed on page five, under li (B):

“(B) The Proposal May be Excluded Under Rule 14a-8(1)(3) Because it is
Materially False and Misleading in violation of Rule 14a-9."

- 1. Substantial Portions of the Proposal are Materially False and Misieading
including Staftemenfs that Impugn Character, infegrify or Personal
Reputdation and Make Charges Concerning improper or lilegal Conduct,
Without Factual Foundation.

Counsel falled to provide details or documents to support his stated
allegations. Counsel also provided the Commission with an outdated Proposal
cover lefter that had been replace and delivered to the Company on
December 2, 2008, one week prior to Counsel’s letter to the Commission.

Page 2
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I cannot permit the Company’s accusations to go unanswered,
regardless of the Commission's final ruling on the Compdny's request to omit.
The submitted Shareholder Proposal contained factual information, including the
content of its Supporting Statement, alt of which has been documented over a
long period of time.

The Proposal's Supporting Statement listed examples of questions that |
have asked Company officials during the previous four annual meetings. The
Supporting Statement also listed the Company's previously stated position
regarding the release of the annual meeting transcripts to shareholders and
other relative details.

Allegations made by Counsel to the Commission, under li. {A){B} are
materially false, misleading and factually unsupported.

. Rebuttal of Request to Exclude Shareholder Proposal from Proxy Material

lll. (A) Basis for Excluding the Proposal

Counsel presented a valid point that Rule 14a-8(i}{7) does permitf
company to omit a shareholders proposal from its proxy materials if it deals with
matters related to the company's ordinary business operations, it is not a valid
argument as it applies to the Proposal before the Commission.

_ Wl (B} Rule 14a-8, Rule Release No, 34-40018; IC-23200; File No. $7-25-97

fn'the Company’s petition to omit, Counsel listed a partial account of
Commission’s “Amendments to Rules on Shareholder Proposal,” Release No. 34-
40018. Under: I, A: “The Proposal May Be Excluded Under Rule 14a-8(i)(7)
Because it Deals Directly with Matters Relating to the Company’s Ordinary
Business Operations.” -

However, in a more comprehensive account of Commission's Rule
Release No. 34-40018; IC-23200; File No. §7-25-97, the Commission wrote, _

“The policy underlying the ordinary business exclusion rests on two central
considerations. The first relates to the subject matter of the proposal. Certain
tasks are so fundamental to management's ability to run a company on a day-
. to-day basis that they could not, as a practical matter, be subject to direct
shareholder oversight. Examples include the management of the workforce,
such as the hiring, promotion, and termination of employees, decisions on
production quality and quantity, and the retention of suppliers. However,
proposals relating to such matters but focusing on sufficiently significant social
policy issues {e.g., significant discrimination matters) generally would not be
considered to be excludable, because the proposals would transcend the day-
to-day business matters and raise policy issues so significant that it would be
appropriate for a shareholder vote.”

Page 3
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“The second consideration relates to the degree to which the proposal seeks to
"micro-manage” the company by probing oo deeply into matters of o complex
nature upon which shareholders, as a group, would nof be in a position to make
an informed judgment. This consideration may come into play in a number of
circumstances, such as where the proposal involves infricate detail, or seeks to
impose specific time-frames or methods for implementing complex policies.”

It is the Proponent's position that the Proposal, under consideration by the
Staff should not be excludabile, since, the Proposals would transcend the day-to-
day business matters and would raise policy issues so significant that it would be
appropriate for a shareholder vote.

Additionalily, the Proposal would not, ';micro-manoge" the Company by
probing too deeply into matters of a complex nature upon which shareholders,
as a group, would not be in a position to make an informed judgment.

Provide a audio and video account of a single meeting, that typically last
less than twenty minutes, one time a year, is not micro-managing the company
ot seeking to involve shareholders in the day-to-day business dealings of the
Company.

Based on Amendments to Rules on Shareholder Proposal, Release No. 34-
40018; IC-23200 File No. §7-25-97, the Proponent respectfully requests the Staff to
reject the C_ompany request to omit. the Proposal from the Proxy Materials.

. (C) Commonwealth Energf Corporation, Irvine Sensors Corporaﬂon,
Bank of America Corporation, et al.

The Company cited in Commonwealth Energy Corporation, Irvine Sensors
Corporation, Bank of America Corporation and other cases. The proposals
involving those companies and others, is not the Proposal that the Company is
opposing, although similar issues may be present, the Proposal before the
Commission is unique unto itself.

Staff Legal Bulletin No. 14D {November 7, 2008) informs us that the Staff
evaluates each shareholder proposal as a separate and distinct proposal.

The Proponent requests the Staff to reject the Company's opinion, and
their request, that the Proposal should be properly omifted, based on the various
cited cases. However, regardless of the appropriateness of applying the
Company’s various cited cases, with the curent Proposal before the
Commiission, the Proponent will rely on the Staff opinion to render proper
judgment of this issue.

Iv. Ofther Issues

V. (A) Contained in the Company’s letter dated December 2,
2008, on page one, paragraph two, Counsel advised Staff that the Proposal and
cover letter dated November 12, 2008 was aftc;hed as exhibit A.

Page 4
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Counsel knew, or should have known, that that November 12" cover letter
was an outdated version and g subsequently amended cover letter dated
December 1, 2008, was sent to, and received by, the Company, within the
required time period.

Furthermore, Counsel's failure to include the amended cover letter, dated
December 1, 2008, in its submitted Exhibit A. material, could have, and would
most likely have, an unfair affect on the Proponent’s ability to have the Proposal .
included with the Company's Proxy Materials.

in a letter dated November 20, 2008, Counsel had advised the Proponent
that the wording contained in the November 12! cover letter regarding the
refcining of securities failed to meet Rule 14a-8(b)(2). {Attachment 5)

| {Proponent] sent a revised cover ietter on December 1, 2008 via Fed Ex
next day delivery service to the Company's General Counsel, Jennifer Pileggi.
The Fed Ex delivery receipt shows that the Fed Ex envelope was delivered on
December 2, 2008 at 09:45 and signed by; J Turket. {Aftachment &)

That December 1, 2008 cover letter to the Company clarified the
Proponent qualification for submission of the Proposal. | ask that the Staffrely on
the December 1% cover letter during your review of this matter.

in the event that Counsel has not subsequently provided the Commission
with the rewsed Gover Ietter, lf hc:s been mcluded with this letter. (Attachment 4)

.

IV. (8B) ' On Aprll 18 2006 the name of 1he corporctlon was changed
from CNF Inc. to Con-way Inc.

V. Request of the Commission

In order that the Staff can make an informed judgment regarding the
merits of Counsel's allegations, | will provide opposing details with supporting
documents,

| believe that the Staff will find that | have provided sufficient details to
show that the Proposal is proper, and does not contain the inappropriate
content that Counsel alleges.

trespectfully ask that the Staff consider the following information while
deliberating this matter and to review the related, supporting documents that §
have included with this letter as attachments.

VL. Personal Grdevance - Speclal Interest

The Proposal as submitted, if passed and implemented, would benéfit all
shareholders equally. Under the current system, shareholders thaf attend annual
meetings in person have a benefit over the shareholders that do not, since being
present at an event provides more clarity than simply reading about it. Viewing
a live or recorded, audio-video version of the annual meeting also provides
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greater detail than simply reading a transcribed account.

The content of the Proposal is clear, and if implemented, would provide
every shareholder with the ability to view the annual meetings process in a more
informative manner.

The fact that my interest in the Company’s began during a personal
dispute with the Company seven years ago should not be a factor in granting
the Company's request to omit the Proposal. The Proposal should be judged
solely on its own merit, the actual content detailed in the Proposal, its Supporting
Statement, and in accordance with Commission Rules.

in the Company's pleodlng to the Commission, Counsel maintains that
substantial portions of the proposal are materially false, misleading and make
statements that impugn charter, integrity and make charges concerning
improper or illegal conduct without factual foundation. |strongly disagree and
truly cannot understand how the Company, or counsel, has come to that
conclusion from any interpretation of the wording contained in the Proposal c:nd
its Supporting Statement

In order to defend my Proposal against the Company’'s allegations, | must
provide the Commission with information and supporting documents, fo prove
that the Company's arguments are unjust and baseless. Company filings to the
Commission, along with the transcripts of recent annual meeting and other

- information will provide evidence that will discredit the Company's baseless

allegations that Counsel has made in his petition to the Commission.

The details and documents that | will proifide fo counter the Company’s
position are substantial. The documents, the majority of which were Company
produced are indisputable.

Additionally, The origin of my interest in the Compony should not negcte
my right as a shareholder to present this proposcl at this time.

Furthermore, the Company should not be permitted to use the information
that | am providing to the Commission at this time, as ammunition, to argue that
the Proposal should be omitted, based as a Personal Grievance and/or Special

interest issues,

The Company could have relied, solely on previously decided cases, in
their argument to omit. However, counsel chose to argue that:

“The Proposal May be Excluded Under Rule 14a-8(1)(3) Becavse it is
Materially False and Misleading In Violation of Rule 14a-0."

And:
"Substantial Porfions of the proposal are Materially False and
Misleading, Including Statemenis that impugn Character, integrify or
. personal Reputation and Make Charges Concerning Improper or lllegal
Conduct. Without Faclual Foundation.”
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In order 1o dispute the Company's allegations and to defend the
submission of this proposal requires that | provide the Commission with the
following information.

VIl. Disclosure

« From January 1988 to December 2001 | was assigned to the Company's
Corporate Security Department. ‘

«  OnSeptember 10, 1999 | met with Eberhard G.H. Schmoller, the
Company's then General Counsel, at hisrequest, and provided him with
details that | had discovered involving the billing of the Company’s
intrusion alarm systems, that the Director of Corporate Security had
aranged with a former corporate security manager, who had left the
Company to form a private security services company.

* On October 19, 2001, | met with the Company's Internal Auditors, at their
request, and provided them with the same information that | had
provided Mr. Schmoller two years prior.

. During the week of October 22, 2001 the Security Director discovered that
I was actively assisting the auditors with an investigation of his
department's dedlings with the alarm billing issues.

*« {was terminated on December 14, 2001.

Note: The Company’s Code of Business Ethics that was in effect in 2001
not only encouraged bul required employees to report any known or
suspected improper activity to the Company. My report to Mr. Schmoller
and later to the internal auditors provided information involving only,
suspected improper activity, and not known improper activity.
Regardless, | was required by Company policy to report what | had
discovered to Company officials.

Although my original Ethics Complaint began over the termination
incident, it has since developed into a legitimate shareholder activism

campaign.

A Company fillings to the Commission, along with confradictory statements
made by Company officials during recent annual meetings have been the
catalyst tor the submission of this Shareholder Proposal.

Vill. Background

Much of the background details that | will provide has no bearing what so
ever, on the actugl Proposal before the Commission; however, it is necessary
and proper to provide this information as a basis to judge the Company's
credibility as it pertains to the content, allegations in fact, that are included in
Counsel's petition to omit, Counse! has claimed that the Proposal contains,
"numerous materially faise and misleading statements,” without providing
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factual foundation, | maintain that the Proposal contains not the first false or
misleading statement.

in consideration of the Staff's extensive workload, a conscious effort was
made to be as concise as possible in relaying this background information to the
Commission,

VIii. (A) Annual Meetings

| have attended every annual meeting that the Company has hosted
since 2004. Normally | am the only shareholder that attends these meetings
except for Company executives and/or other officials. Last year a
representative from the international Brotherhood of Teamsters attended and

presented a proposal. '

| began attending the annuol meetings after § had filed an Ethics
Complaint with the Company's Board of Directors {the Board) against Eberhard
G.H. Schmoller, the Company's former General Counsel, Corporate Secretary
and designated Compliance Officer.

In that complaint, | alleged that mMr. Schmoller failed to fulfill his
responsibilities as Compliance Officer, while | was providing information and
assistance to the Company's internal quditors.

Note: My original ethics complaint and supporting information is
contained in a 20-page document. In the event that Staff, or other
Commisston members would require additional details that may be
contained In the ethics complaint, please advise and | will provide copies

to the Commission,
VIIL (B) investigation by the Board of Directors

Upon receiving my Ethics Complaint, the Board's assigned its Audit
Committee to conduct an investigation of the allegations against Mr. Schmoller.

~ As Chairman of the Audit Committer, Robert P. Wayman, lead the
Committee’s investigation of Mr. Schmoller. {Attachment 7 - 2005 Proxy
Statement - pages 9 & 13} The other Audit Committee members were: Margaret
G. Gill, Michael J. Murray, John C. Pope and William J. Schroeder,

Note: Robert P. Wayman is the former chief financial officer and Board
Member of Hewleltt-Packard. Mr. Wayman has since refired and has
resigned from Con-way's Board. Additional biographies of all Audit
Committee members are contained in the 2005 Proxy Statement, filed
with the Commission on March 17, 20085.

. The Audit Committee retained the law firm of Morrison & Foerster LLP, fo
assist in their investigation of Mr. Schmoller. Paul Flum, Esq. represented Morrison
& Foerster in this matter. {Attachment 8}
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Upon concluding the Audit Committee/Morrison & Foerster investigation,
the Board exonerated Mr. Schmaoiler.

On July 31, 2003 Mr. Flum emalled a message advising that the Audit
Committee had concluded its investigation of my compliant, without
announcing the findings. (Attachment 9) The Company chose not to divulge
the findings of their investigation for nearly eleven months after | had first filed my
compilaint with the Bocrd

In a letter dated January 9, 2004, to Greg Quesnel, then CEO and
President, | requested the findings of the Board's investigation of Mr. Schmoller.
{Attachment 10} -

in a letter dated February 20, 2004, David Slate, Deputy General Counsel
{Mr. Schmolter’s subordinate attorney) responded and advised the Board's
findings. .

“ I am informed that the Audit Commiftee concluded, after receiving Mr.
Flum's report, that there was no credible evidence to support a claim that
Mr. Schmoller failed to fake appropriate action in response to the mcm‘ers
that you raised with him.” (Attachment 11}

Viil. (C) 2008 Annual Meefing

During the 2008 annual meeting. Jennifer W. Pileggi, the Company's
cumrent General Counsel, and Secretary. confirmed during questing that Mr.
Schmoller had had an established business relationship with Morrison & Foerster
while with the Company.

The transcripts of that meeting show that Ms. Pileggi actually avoided the
direct question regarding Mr. Schmoller's working/Company relationship with
Morrison & Foerster and focused on Mr, Schmoller's non-established, personal
dealings with Morrison & Foerster. The transcripts are reviling and undisputable.
(Attachment 16 page 12, line 17)

With numerous and qudiified law firms to choose from, the Board's Audit
Committee chose a law firm, that the target of their investigation had also used
for Company business.

- As part of the Audit Committee's investigation, | was asked to provide
testimony. (Attachment 8) On May 28, 2003, | met with Mr. Flum at Morrison &
Foerster's San Francisco office for over four hours. Although Mr. Flum spoke
extensively about Mr. Schmoller, Mr. Fllum failed to mention, that his law firm also
had a business relationship with Mr. Schmoller.

Furthermore, in a letter to Ms. Pileggi dated May 10, 2007, | asked if Mr.
Schmoller had any dealings with Morrison & Foerster. Ms. Pileggl response letter
dated June 29, 2007, did not answer that direct question, or two additional,
specific questions. [Attachment 17}
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Given Ms. Pileggi's admission regarding the Morrison & Foerster/Schmoller
relationship, and Mr. Schmoller posifion as lead counsel for the Company in 2003,
it would be entirely possible that Mr. Schmolier had an on-going, Company
related business relationship with Morison & Foerster at the very time that
Morrison & Foerster was investigating Mr. Schmoller on the Board’s behalf.

The commingling of legal resources while investigating an ethics
complaint is froubling. The three party associations, gives the appearance of an
overly incestuous relationship, particularly so, given the fact the investigating
body, the Board, is desighated as "independent" according o regulatory
definitions.

Ms. Pileggi stated during the 2008 annual meeting that it was her
professional opinion, as General Counsel, that no conflict of interast developed
when the Board retained Momison & Foerster o conduct their investigation of Mr,
Schmoller. (Attachment 16 page 15, line 14}

The fact that Company executives and the Board, concealed and or
otherwise refused to acknowledge that intermingled relationship for nearly five
years, makes the appropriateness of ihose relationship more suspect.
(Attachments 16, 17, 18, 20 & 21)

Despite the appearance of a confiict of interest between Morrison &
Foerster, the Board and Mr. Schmoller, Ms. Pileggi reported that the Audit
Committee maintains that it acted appropriately. {Attachment 18} As sincere as
that claim may be, it is also self-serving. ‘

The Board as a whole, and particularly its Audit Committee, has a wide
range of responsibilities to ensure that Company business is handled properly.
when the Company provides shareholders with details regarding their Audit
Committee's actions, subsequent to accepling and investigating ethics
complaints, the Committee members' judgment in handiing those issues can,
and on occasion, should be evaluated.

VHi.(D)  Shareholder Proposal

In a letter to W. Keith Kennedy, Board Chairman, dated May 1, 2008, |
reiterated a suggestion that | made during the 2006 annual meeting, that,
shareholders would benefit if the Company would web-cast future annual
meeting. (Atachment 22)

Ms. Pileggi responded for Chairman Kennedy in a letter dated May 13,
2008, advising that the Company would consider my suggestions later in the year
as they plan for the 2009 annual meeting. (Attachment 23)

Ms. Pileggi's confirmation that Mr. Schmoller and the Board relied on the
legal services provided by Mormison & Foerster played a significant factor in filing
this Proposal.
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During the question and answer portion of the annual meetings, | have
found it difficult to get clear, direct answers to questions that | have asked of the
Company's executives and Chairman, particularly from executives that have

chosen not to attend in person.

Written requests to the Company for answers regarding similar issues have
largely gone unanswered. To be specific, the Company replies to each letter,
however, the Company's letters do not contain answers to the submitted

questions.

When the Company chooses 10 not provide shareholders with answers to
legitimately submitted, written questions, the two minutes allotted for shareholder
questions during the annual meetings provides the only potential, opportunity to
receive actual answers,

IX. Chapter Eight

April 8, 2004 the United States Sentencing Commission voted on and
passed a number of comprehensive amendments to Chapter Eight. These
amendmenis are intended to provide greater guidance o crganizations
regarding the criteria for an effective program (Compliance Programs) to
prevent violations of the law. '

Chapter Eight - §8B2.1. Effective Compliance and Ethics Program

§8B2.1. (3) The .organization shall use redsonable efforts not to

" include within the substantial authority personnel of the
organization any individua! whom the organization knew, or should
have known through the exercise of due diligence, has engaged in
legal activities or other conduct inconsistent with an effective:
compliance and ethics program.

On the eve of the 2004 annual meeting, | delivered a letter to members of
the Cornpany's Board who were attending that meeting which was being held
at the Hotel du Pont, in Wilmington, Delaware. That letter provided details
regarding the cmendmehts to Chapter Eight. (Attachment 24}

I attended the annual meeting the next day and spoke to Chairman
Kennedy prior to the start of the meeting. Chairman advised that he would
deliver copies of my letter to the Audit Committee upon returning home.

(Attachment 25)

On November 1, 2004, Congress passed the amendments to Chapter
Eight.

' On December 14, 2004 Chairman Kennedy signed a severance
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agreement and release with Mr. Schmoller, which was filed as o Form 8K with
the Securities and Exchange Commission. [Attachment 26) That severance
agreement paid Mr. Schrmoller $850,000.00. Mr. Schmotter's last day with the
Company was December 28, 2004, (Attachment 26}

X,

Company's Cumrent Position

Counsel cited several iftems that are contained in the Supporting

Statement section of my Shareholder Proposal that he disputed. Conversely, |
submit that a@ number of assertions that Counsel's provided in supporting cause
to omit are materially faise and misleading. Regardiess of the Staff's ultimate
findings, | must address Mr, Stoller's assertions.

The items cited by Counsel are listed examples of the questions contained

in the Proposal's Supporting Statement that | had asked during the Company's
four most recent annual meetings. Outlining these questions is o legitimate and
proper action o iake in order to inform the shareholders, who may vote on this
Proposal, that ! have taken a active interest in the company activities, have

-studied the Company's filings, and have, at my effort, and expense, attended
the annual meetings consistently, and have asked relevant questions during
those meetings. :

Counsel's analysls, interpretation and comments of my Supporting

Statement regarding annual meeting questions are without factual foundation
and are misleading.

A)

B)

C

D)

Xl Examples of Presented Questions During the 2005 to 2008 Annual
Meetings and clted in the Proposal’s Sypporling Statement,

2005 What services were provided by departing CEQ. Gregory Quesnel
in exchange for a $1,000,000.00 consulting agreement? (Attachment 13,

page 5}

2006 Why does the Compcn{r refused to provide Shareholders with
Annual Meeting transcripts? (Attachment 14, page 6}

2007 Had the Company found any instances of improper backdating of
stock options? {Atlachment 15, page é)

2008 Why is there a discrepancy between Chairman Kennedy's
-description of an $850,000.00 payment to Eberhard Schmoller, the

Company's former General Counsel and what current General Counsel
Ms. Pileggi reported to the SEC? [Atachment 14, page 7, Line 20}
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Xi. (A) 2005 Gregory L. Quesnel's Consulling Agreement

The Proponent's question, asked af the 2005 annual meeting and
refterated in the supporfing statement, suggest that there was
something improper about the agreement without providing any
factual foundation whatsoever for such asserdion. - Mr. Stoller

No such suggestion was made or implied. DUring the 2005 annual
meeting. | asked Chairman Kennedy how many hours Greg Quesnel had
coniributed to the Company, in relationship with his one-million-dollar consulting
contract. The transcripts of that meeting will show that the question was straight
forward, and requested the amount of time that Mr. Quesnel had consulted with
the Company. '

Nothing in my remarks had suggested that the payment was improper,
but rather a request for, on-the-record details, to evaluate the executive
management's 's business judgment in executing consulting contracts. That
question was an appropriate shareholder submitted question.

Moreover, the opportunity to provide factual foundation, as Counsel
mentioned, regarding the Supporting Statement, is extremely limited. due o the
requirements that the entire Shareholder Proposal and its Supporting Statement
be detailed in 500 words or less. The Proposal before the Staff contains 478
words. The Proposal and its Supporfing Statement essentially contain as much’
confent as permitted under current Commission Rules. '

Additionaily, Con-way shareholders have lost more than fifty percent in
share value in the last four months alone. With any business situation
shareholders are concerne