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Dear Mr. Kyle:

This is in response to your letters dated November 23, 2005 and December 21,
2005 concerning the shareholder proposal submitted to Sempra by the New York City
Employees’ Retirement System, the New York City Teachers’ Retirement System, the
New York City Police Pension Fund, the New York City Fire Department Pension Fund,
and the New York City Board of Education Retirement System. We also have received a
letter from the proponents dated December 12, 2005. Our response is attached to the
enclosed photocopies of your correspondence. ' By doing this, we avoid having to recite
or summarize the facts set forth in the correspondence. Copies of all of the
correspondence also will be provided to the proponent.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding shareholder
proposals.

Sincerely,

=

Eric Finseth
Attorney-Adviser

Enclosures PR@ @ ESSED

cc: Richard S. Simon

The City of New York /MN 23 2005
Office of the Comptroller THOMS O
1 Centre Street, Room 1120 ﬁNAN@&AfL

New York, NY 10007-2341




Gary W. Kyle
Chief Corporate Counsel

101 Ash Street, HQI2A
San Diego, CA 92101-3017

Tel: 619.696.4373
Fax: 619.696.4443
gkyle@sempra.com
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November 23, 2005

Securities Exchange Act of 1934
Rules 14a-8(b) and (f)

U.S. Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

100 F Street, N.E.

Washington, D.C. 20549

Re: Shareholder Proposal -- Exclusion for Failure to Provide
Requisite Proof of Continuous
Share Ownership

Ladies and Gentlemen:

We have received from the Office of the Comptroller of New York City a
shareholder proposal for inclusion in the proxy materials for our 2006 Annual Meeting of
Shareholders pursuant to the Commission’s Shareholder Proposal Rule. The proposal was
submitted on behalf of five pension funds (collectively, the "funds") for which the New
York City Comptroller serves as trustee or custodian or both.'

As more fully discussed below, each fund has failed to provide us with
requisite proof (after twice having been timely and properly requested to do so) that it has
continuously owned our shares for a period of at least one year as of the date its proposal
was submitted and the time to provide that proof has expired. Quite simply, the funds'
proposal was submitted by facsimile transmission sent to and received by us on October
31, 2005 but the funds' proofs of ownership cover only a period ending on October 24,
2005. Accordingly, we intend to exclude the funds' proposal from our proxy materials
pursuant to Rules 14a-8(b) and (f) under the Securities Exchange Act of 1934.

' The five funds on whose behalf the proposal was submitted are the New York City Employees'
Retirement System, the New York City Teachers' Retirement System, the New York City Police Pension
Fund, the New York City Fire Department Pension Fund and the New York City Board of Education
Retirement System.
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Background

October 31 -- Submission of Shareholder Proposal

The funds' shareholder proposal was submitted to us by facsimile
transmission on October 31, 2005. Although the letter from the New York Comptroller
accompanying that transmission is dated October 24, the facsimile transmission cover
sheet and the related transmission information appearing on the transmitted pages make it
incontrovertible that the transmittal occurred and the proposal was submitted on October
31. The facsimile transmission pages, including the October 31 transmission cover sheet
and transmission data, are enclosed as Appendix A.

The funds' submission included letters from The Bank of New York
(included in Appendix A) with respect to each of the funds verifying that the bank had
held for the benefit of the applicable fund at least $2,000 in market value of our shares
from October 24, 2004 through the date of the bank's letter. However, each of these
letters is dated October, 24, 2005 -- a week before the funds' proposal was electronically
transmitted to and received by us.

November 1 -- Initial Notice to Proponent of Eligibility Deficiency

Upon receiving the funds' October 31 submission we immediately
determined that none of the funds was a registered holder of our shares and none had
filed any reports of ownership of our shares with the Commission. We also determined
that, as discussed below, the letters from The Bank of New York dated October 24 and
included with the submission did not constitute requisite proof of the funds' share
ownership as of the time the proposal was submitted as required by the Shareholder
Proposal Rule.

Consequently, on November 1 we wrote to the New York City
Comptroller requesting that we be provided with requisite and timely proof of the funds'
continuous beneficial ownership of our shares for at least one year as of the date that their
shareholder proposal was submitted. A copy of our letter and its enclosures together with
proof of its receipt by the Comptroller on November 2 are enclosed as Appendix B.

Our letter specifically called the New York City Comptroller's attention to
the proof of continuous beneficial ownership of our shares that was required under the
Shareholder Proposal Rule and the time frame by which requisite proof must be provided
to us. It stated:

We note that none of the funds is a registered
holder of our shares and none has filed reports of
ownership of our shares with the Securities and
Exchange Commission. Accordingly, under the
Shareholder Proposal Rule you must provide us with
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proof of the funds' eligibility to submit a shareholder
proposal.

Proof of eligibility must consist of a written
statement from the “record’ holder of the funds'
shares verifying that, at the time you submitted the
funds' proposal, the funds have continuously held at
least $2000 in market value of our shares for at least
one year. The letters from the Bank of New York
that you submitted with your proposal do not satisfy
that requirement. [Emphasis in original.]

Proof of continuous share ownership that
complies with the requirements of the Shareholder
Proposal Rule must be provided to us in a response
postmarked, or transmitted electronically, no later
than 14 days from the date you receive this letter. A
failure to provide the required proof within that time
frame would permit us to exclude your proposal
from our proxy materials. [Emphasis in original.]

To assist in complying with these requirements, we also enclosed with our
letter a copy of the Shareholder Proposal Rule in which we highlighted Questions 2 and 6
setting forth the eligibility and procedural requirements of the rule. We also enclosed the
relevant pages from Staff Legal Bulletin No.14 (July 13, 2001) and highlighted Section
C.1.c regarding substantiation of share ownership. Both the rule and the bulletin clearly
state that proof of share ownership must be for a period of one year as of the time the
shareholder submits a proposal.

November 10 -- Proponents’' Inadequate Response to Notice of
Eligibility Deficiency

On November 10, 2005 we received an additional facsimile transmission
from the New York City Comptroller over a cover sheet dated November 9. Aside from
the cover sheet noting its contents, the transmission consisted solely of the same five
letters from The Bank of New York dated October 24 that had been included with the
funds' proposal submission of October 31 and which we had advised the Comptroller
were inadequate to provide requisite proof of the funds’ eligibility to submit a shareholder
proposal. This transmission 1s enclosed as Appendix C.

November 11 -- Additional Notice to Proponent of Continuing
Eligibility Deficiency

The New York City Comptroller's resubmission of the letters from The

Bank of New York did not, of course, cure the eligibility deficiency that we had called to
the Comptroller's attention in our original notice of eligibility deficiency. They simply
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reconfirmed that the funds' had held our shares for at least one year as of the October 24
date of the leiters. But they did prove, as required by the Shareholder Proposal Rule, that
the funds had held our shares for at least one year as of the October 31 date on which the
Comptroller submitted the funds' proposal.

Consequently, on November 11 we once again wrote to the New York
City Comptroller to call his attention to the funds' continuing eligibility deficiency. Our
letter stated:

Yesterday, we received your additional
facsimile transmission including letters from the Bank
of New York dated October 24, 2005 confirming that
the bank has held for each fund at least $2000 in value
of our Common Stock since October 24, 2004. These
are the same letters that you previously included with
your original submission and, as I stated in my earlier
letter, they do not meet the requirements of the
Shareholder Proposal Rule for proof of the funds'
eligibility to submit a shareholder proposal.

The Shareholder Proposal Rule provides that
proof of eligibility must consist of a written statement
[from the record holder of the funds' shares verifying
that, at the time you submitted the funds' proposal, the
funds has continuously held at least 32000 in market
value of our shares for at least one year. [Emphasis in
original.]

Proof of continuous share ownership that
complies with the requirements of the Shareholder
Proposal Rule must be provided to us in a response
postmarked, or transmitted electronically, no later
than 14 days from the date you received my letter of
November 1. A failure to provide the required proof
within that time frame would permit us to exclude

your proposal from our proxy materials. [Emphasis in
original.]

With our letter, we again enclosed a copy of the Shareholder Proposal
Rule and highlighted Questions 2 and 6 of rule. We also again enclosed and highlighted
the relevant pages from Staff Legal Bulletin No. 14. In particular, we highlighted the
example in Section C.1.c(1) of the bulletin clearly stating, as an example, that proof
ownership as of May 30 would be inadequate for a proposal submitted on June 1.
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A copy of our November 11 letter and its enclosures is enclosed as
Appendix D.

Proponent's Continued Failure to Provide Requisite Proof of Eligibility

The New York City Comptroller has not responded to our November 11
notice of continued eligibility deficiency. And the time to provide requisite proof of the
funds' eligibility to submit their proposal has now expired. It expired on November 16 --
14 calendar days after the Comptroller received our original notice of the funds'
eligibility deficiency.

Discussion -- Proposal Exclusion for Failure to Provide Requisite
Proof of Eligibility

It has now been over 14 calendar days since November 2 when the New
York City Comptroller received our initial letter requesting requisite and timely proof of
the funds' continuous beneficial ownership of our shares for at least one year as of the
October 31 date on which the funds' proposal was submitted. But the only “proof” that
has been provided to us is that the funds had continuously so owned our shares through
October 24. And that proof is inadequate to satisfy the requirements of the Shareholder
Proposal Rule.

Rule 14a-8(b)(2)(i) sets forth the method by which the funds, which are
not registered holders of our shares and have not filed share ownership reports with the
Commission, "must prove" their eligibility to submit a shareholder proposal. They must
"submit to ths company a written statement from the 'record' holder of [their] securities
(usually a bank or broker) verifying that, at the time [they] submitted [their] proposal,
[they] continuously held the securities for at least one year." [Emphasis added.] And,
Rule 14a-8(f) requires that such proof be submitted “no later than 14 days from the date
[the New York City Comptroller] received [our] notification” that they had failed to
provide requisite proof of their eligibility.

The letters from The Bank of New York submitted with the funds'
proposal and resubmitted in response to our initial notice of eligibility deficiency simply
do not satisfy the proof of eligibility requirements of the Shareholder Proposal Rule.
They do not state the funds' shareholdings as of the October 31, 2005 date that the funds'
proposal was submitted nor do they show continuous ownership of our shares for a one-
year period as of that submission date. The bank's letters show only that each fund
owned shares as of October 24, 2004 through the October 24, 2005 date of the letters.

Consistent with the explicit requirements of the Shareholder Proposal
Rule, the Staff of the Commission has repeatedly permitted the exclusion from proxy
materials of shareholder proposals for which proof of beneficial share ownership is as of
a date before the date on which the proposals were submitted. See, for example, The Gap
Inc., March 3, 2003 (proposal excluded when submitted on November 27, 2002 with
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proof of ownership as of November 25, 2002); International Business Machines,
January 7, 2002 (proposal excluded when submitted on October 30, 2001 with proof of
ownership as of August 15, 2001); Oracle Corporation, June 22,2001 (proposal excluded
when submitted on May 9, 2001 with proof of ownership as of October 12, 2000);
Eastman Kodak Company, February 7, 2001 (proposal excluded when submitted on
November 21, 2000 with proof of ownership as of November 1, 2000).

The Staff’s concurrence in the exclusion of the proposal in International
Business Machines (January 7, 2002) is particularly instructive because of the great
similarity to the facts presented here. In /BM three investment fund co-proponents
submitted a proposal to IBM on October 30, 2001. The proponents accompanied their
submission with a letter from State Street Bank dated August 23, 2001 listing the
shareholdings of each co-proponent as of August 15, 2001 and confirming that these
shares had been so held for more than one year. IBM then timely wrote to the co-
proponents requesting proof that they had held their shares for one year as of the date that
their proposal was submitted. The co-proponents responded to this request only by,
through their attorney, asserting that the letter from State Street Bank satisfied the proof
of beneficial ownership requirements of the Shareholder Proposal Rule. The Staff
concurred in [BM's exclusion of the proposal from IBM's proxy materials for the
proponents' failure "to supply, within 14 days of receipt of IBM's request, documentary
support sufficiently evidencing that it satisfied the minimum ownership requirement for a
the one-year period specified in rule 14a-8(b)."

The funds’ proof of beneficial ownership is insufficient for purposes of the
Shareholder Proposal Rule for the very same reasons that the proofs in IBM, The Gap,
Oracle and Eastman Kodak were insufficient. In each case, the period covered by the
purported proof ends before the proponent submitted the proposal. Thus, they do not
establish, as is required by the Shareholder Proposal Rule, continuous share ownership
for at least orie year as of the date the proposal was submitted.

The proof of ownership requirements of the Shareholder Proposal Rule
have also been reflected in Staff Legal Bulletin No. 14 (July 13, 2001). Section C of the
bulletin specifically addresses the requirement of the Shareholder Proposal Rule that
proof of beneficial share ownership must be as of the date a proposal is submitted. And
Section C.1.c. of the bulletin provides a question and answer example of a failure of
proof remarkably similar and directly applicable to the funds' proposal. It states:

(1) If a shareholder submits his or her
proposal to the company on June 1, does a
statement from the record holder verifying
that the shareholder owned the securities
continuously for one year as of May 30 of the
same year demonstrate sufficiently
continuous ownership of the securities as of
the time he or she submitted the proposal?
[Emphasis in original.]
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No. A shareholder must submit proof from the
record holder that the shareholder continuously
owned the securities for a period of one year as
of the time the shareholder submits the proposal.

Here the funds' proposal was submitted on October 31 but proof of
continuous share ownership is as of October 24. That proof does not meet the
requirements of the Shareholder Proposal Rule. It simply fails to establish that the funds
meet the eligibility requirement of continuous beneficial ownership of our shares for at
least one year as of the date their proposal was submitted.

We have twice advised the New York City Comptroller of the requirement
to provide requisite proof of the funds' eligibility to submit their shareholder proposal and
of the time frame by which requisite proof must be provided. In doing so, we have gone
well far beyond the notification requirements of Rule 14a-8(f) and those recommended
by Staff Legal Bulletins Nos. 14 and 14B.

We have advised the New York City Comptroller both in our letters and in
their enclosures that proof of beneficial ownership must be for a continuous period of at
least one year as of the date the funds' proposal was submitted. We have enclosed with
each of our two letters a copy of the Shareholder Proposal Rule highlighted to show the
procedures that must be followed and the proof that must be provided. We have enclosed
the relevant pages of Staff Legal Bulletin No.14 highlighting the questions and answers
that demonstrate that the proof that has been submitted does not meet the requirements of
the Shareholder Proposal Rule and that proof of eligibility must show continuous
ownership for at least one year as of the date of proposal submission.

But we still have not been provided with requisite proof of the funds'
eligibility to submit their shareholder proposal. And the time for us to receive the
required proof has now expired.

Accordingly, we intend to exclude the funds' proposal from our proxy
materials as a consequence of their failure to have properly established that they have
satisfied the eligibility requirements of Rule 14a-8(b) after having been properly notified
of such requirements pursuant to Rule 14a-8(f).

khkhkhhr kiR

We ask that the Staff advise us that they will not recommend any action to
the Commission in respect of our excluding the funds' shareholder proposal from our
proxy materials. If the Staff disagrees with our conclusion that the proposal may properly
be excluded, we would appreciate an opportunity to discuss the matter with the Staff
prior to the issuance of its formal response to this letter.

In accordance with Rule 14a-8(j) this letter is being submitted no later
than 80 calendar days before we will file our definitive proxy statement and form of
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proxy for our 2006 Annual Meeting of Shareholders with the Commission. We are also
enclosing six copies of this letter and its enclosures and an additional copy of the letter

and its enclosures is concurrently being sent to the New York City Comptroller.

We would very much appreciate receiving the Staff’s response to this

letter by January 15, 2006. We will promptly forward your response on to the New York
City Comptroller.

If you have any questions regarding this matter or if I can be of any help to
you in any way, please telephone me at 619/696-4373.

e}:ry truly yours,

DI,

Gary W. Kyle

cc: New York City
Office of the Comptroller
Attention: Patrick Doherty

enclosures
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New York City funds’
shareholder proposal

Dated October 31, 2005
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1 CENTRE STREET
NEW YORK, N.Y. 10007-2341

WILLIAM C. THOMPSON, JR.
COMPTROLLER

October 24, 2005

Mr. Thomas C. Sanger
Corporate Secretary
Sempra Energy

101 Ash Street

San Diego, CA 92101

Dear Mr. Sanger:

The Office of the Comptroller of New York City is the custodian and trustee of the New
York City Employees’ Retirement System, the New York City Teachers' Retirement
System, the New York City Police Pension Fund, and the New York City Fire
Dcpartment Pension Fund, and custodian of the New York City Board of Education
Retirement System (the “funds”). The funds’ boards of trustccs have authorized me to
ioform you of our intention to offer the enclosed proposal for consideration of

stockholders at the next annual meeting.

I submit the attached proposal to you in accordance with rule 14a-8 of the Secunities
Exchange Act of 1934 and ask that it be included in your proxy statement. :

Letters from Bank of New York certifying the funds’ ownership, continually for over a
year, of shares of Sempra Energy common stock are enclosed. The funds intend to
continue to hold at least $2,000 worth of these securitics through the date of the annual

meeting.

We would be happy to discuss this initiative with you. Should the board decide to
endorse its provisions as company policy, our funds will ask that the proposal be
withdrawn from consideration at the annual meeting. Please feel free to contact me at
(212) 669-2651 if you have any further questions on this matter.

Enclosuges

Sempra Energy 04-0S




SEMPRA ENERGY
WHEREAS:

In 2005, the scientific academies of 11 nations, inciuding the U.S., stated that, “The scientific
waderstanding of ciimate change is now sufficiently clear to justify nations taking prompt action. It is vital
that all nations identify cost-effective steps that they can take now, fo contribute to substantial and long-
term reductions in net global greenhouse gas emissions.”

A 2004 Conference Board report declared that, “scientific consensus that the climate is changing is
growing steadily stronger over time; Corporate boards will be inureasingly expected to evaluate potential
risks associated with climate change; and, the global economy will become less sarbon-intensive over
time...The real questions are what the pace of the transition will be and who wil be the winners and
fosers.”

U.S. power plants are responsible for nearly 40 percent of the country’s carbon dioxide emissioas, and 10
percent of global carbon dioxide emissions.

In June 2005, a majority of U.S. Senators voted in favor of a resolution stating that, “...Congress should
enact a comprehensive and effective national program of mandatory, market-based limits on emissions of
greenhouse gases that slow, stop, and reverse the growth of such emissions...”

In 2004 and 2005, AEP, Cinergy, DTE Energy, TXU, and Southern Company issued comprehensive
reports to shareholders about the implications of climate change for their businesses. AEP stated, “some
initial mandatory reductions of greenhouse gas emissions are likely in the next decade...”

Nine northeastern states are developing the Regional Greenhouse Gas Initiative, which aims to
significantly reduce emissions from electric power companies and develop a market to trade emissions
allowances. California plans to reduce the state’s emissions of greenhouse gases to 2000 levels by 2010,
1990 levels by 2020, and 80 percent below 1990 levels by 2050.

In February 2005, the Kyoto Protocol toak effect, imposing mandatory greenhouse gas limits on the 148
participating nations. Companies with operations in those nations must reduce or offsct some of their
greenhouse gas emissions. For example, companies with operations in Europe can make reductions using
the European emissions trading program, where CO; has regularly traded for more than $20 per ton.

The California Public Utilities Commission now expects all utilities to add a greenhouse gas cost of
$8/ton of CO; in all long-term power contracts, and the Colorado Public Utilities Commission agreed that

Xcel Energy should assume a $9 per ton cost for a new coal power plant.

Sermnpra is proposing 1o build approiimately 2,000 Megawatts of pulverized coal-fired power plants with
an estimated investment of $2.5 billion, which will emit approximately 15 million tons of CO; per year.

RESOLVED: Shareholders request a report [reviewed by a board committee of independent directors] on
how the company is responding to rising regulatory, competitive, public pressure to significantly reduce
carbon dioxide and other emissions from the company's current and proposed power plant operations. The
report should be provided by September 1, 2006 at a rcasonable cost and omit proprictary information.
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THE BANK OF NEW YORK

HEW TORK'S FIRSYT DaMNK - FOUNDED 17846 BY ALEXRANDER HAMILTOM

ONE WALL STREET, NEW YORK, N.Y. 10286

QOctober 24, 2005

To Whom It May Concem

Re: Sempra Energy - CUSIP#: 816851109

Dear Madame/Sir:

The purpose of this letter is to provide you with the holdings for the above referenced asset
continually held in custody from October 24, 2004 through today at The Bank of New York for the
New York City Fire Department Pension Fund.

the New York City Fire Departrnent Pension Fuond 31,052 shares

Please do not hesitate to contact me should you have any specific concerns or questions.

Sincerely,

P
(szcL 208

Alice Ruggiero
Vice President
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THE BANK OF NEW YORK

NEW YORK'S FIAST BANK -~ FOUNCED 1784 B8Y ALEAANDER RAMILTON

ONE WALL STREET, NEW YORK. N. Y. 10286

Qctober 24, 2003
To Whom It May Concern
Re: Sempra Energy - CUSIP#: 816851109

Dear Madame/Sir:

The purpose of this letter is to provide you with the holdings for the above referenced asset
continually held in custody from October 24, 2004 through today at The Bank of New York for the
New York City Employees' Retirement System.

the New York City Employees' Retirement System 210,122 shares

Please do not hesitate to contact me should you have any specific concerns or questions.

Sincerely,

‘,/Zdo‘(i J,(a/ﬂ"

Alice Ruggier :
Vice President
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THE BANK OF NEW YORK

NEW YORXS FIRST BANK - FOQUNDED 1786 87 ALEXANDER HMAMILTON

ONE WALL STREET, NEW YORX, N. Y. 1028¢

October 24, 2005
To Whom It May Concemn
. Re: Sempra Energy - CUSIP#: 816851109

Dear Madame/Sir:

The purpase of this letter is to provide you with the holdings for the above referenced asset
continually held in custody from October 24, 2004 through today at The Bank of New York for the
New York City Teachers’ Retirement System.

the New York City Teachers' Retirement System 206,867 shares

Please do not hesitate to contact me should you have any specific concems or questions.

Sincerely,

-

f&m wAg
Alice Ruggi
Vice President
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THE BANK OF NEW YORK

NEW YORK'S FIRZT BANK - FOUNGED 17683 BY ALEZANDER WAMILTON

ONE WALkl STREET, NEW YORK, N. Y. 10286

October 24, 2005
To Whom It May Concern
Re: Sempra Energy - CUSIP#: 816851109

Dear Madame/Sir:

The purpose of this lewter is to provide you with the holdings for the above referenced asset
continually held in custody from October 24, 2004 through today at The Bank of New York for the
New York City Board of Education Retirement System.

the New York City Board of Education Retirement System 10,228 shares

Please do not hesitate to contact me should you have any specific concerns or questions.

Sincerely,

ﬂffx D@Z\’Mlﬂ/
Alice Ruggi

Vice President
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THE BANK OF NEW YORK

NEW YORK'S FIRST BAMK - FOUNDED 1784 @Y ALEXANCER ~AMILTON

ONE WALL STREET, NEW YORK, N. Y. 10286

October 24, 2005
To Whom It May Concern
Re: Sempra Energy - CUSIP#: 816851109

Dear Madame/Sir:

The purpose of this letier is to provide you with the holdings for the above rcferenced asset
continually held in custody from October 24, 2004 through today at The Bank of New York for the
New York City Police Pension Fund.

the New York City Police Pension Fund 83,225 shares
Please do not hesitate to contact me should you have any specific concerns or questions.

Sincerely,

s ﬂf s
- Mg g

Alice Ruggicro

Vice President
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Letter to New York City
Comptroller

Dated November 1, 2005




Gary W, Kyle

g// SemprE[ Energy ' Chief Corporate Counset

101 Ash Street, HQ12A
San Diego, CA 92101-3017

Tel: 619.696.4373
Fax: 619.696.4443
gkyle@sempra.com

November 1, 2005

Via Federal Express

New York City

Office of the Comptroller

1 Centre Street

New York, New York 10007-2341

Attention: Patrick Doherty

Re: Shareholder Proposal -~ Notice of Eligibility Deficiency
Ladies and Gentlemen:

This letter acknowledges our receipt of your facsimile transmission of October 31
submitting a shareholder proposal for inclusion in the proxy materials for our 2006
Annual Meeting of Shareholders pursuant to the Securities and Exchange Commission’s
Shareholder Proposal Rule. It will also call your attention to an eligibility deficiency with
respect to your proposal that must be timely corrected if the proposal is to be included in
our proxy materials.

You have submitted your proposal on behalf of the New York City Employees'
Retirement System, the New York City Teachers' Retirement System, the New York City
Police Pension Fund, the New York City Fire Department Pension Fund and the New
York City Beard of Education Retirement System (collectively the "funds") for which
you serve as frustee or custodian or as both. You have also submitted letters from the
Bank of New York confirming that each fund has held at least $2000 in value of our
Common Stock for at least one year through the October 24, 2005 date of the bank's
letters.

We note that none of the funds is a registered holder of our shares and none has
filed reports of ownership of our shares with the Securities and Exchange Commission.
Accordingly, under the Shareholder Proposal Rule you must provide us with proof of the
funds' eligibility to submit a shareholder proposal.

Proof of eligibility must consist of a written statement provided to us from the
record holder of the funds' shares verifying that, at the time you submitted the funds’
proposal, the funds has continuously held at least 32000 in market value of our shares for
at least one year. The letters from the Bank of New York that you submitted with your
proposal do not satisfy that requirement.



Proof of continuous share ownership that complies with the requirements of the
Shareholder Proposal Rule must be provided to us in a response postmarked, or
transmitted electronically, no later than 14 days from the date you receive this letter. A.
failure to provide the required proof within that time frame would permit us to exclude
your proposal from our proxy materials.

To assist you in complying with these requirements, we are enclosing a copy of
the Shareholder Proposal Rule. Questions 2 and 6 of the enclosure, which we have
~ highlighted, set forth the eligibility and procedural requirements that you must follow.
We are also enclosing and have highlighted the relevant pages from Staff Legal Bulletin
No. 14 of the Securities and Exchange Commission.

We, of course, also reserve the right to exclude your proposal from our proxy
materials on any other bases that may be available to us.
ery truly yours,

Enclosures
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U.S. Securities and Exchange Commission

Division of Corporation Finance:
Staff Legal Bulletin No. 14

L4

Shareholder Proposals
Action: Publication of CF Staff Legal Bulletin
Date: July 13, 2001

Summary: This staff legal bulletin provides information for companies and
shareholders on rule 14a-8 of the Securities Exchange Act of 1934.

Supplementary Information: The statements in this legal bulletin
represent the views of the Division of Corporation Finance, This bulletin is
not a rule, regulation or statement of the Securities and Exchange
Commission. Further, the Commission has neither approved nar disapproved
its content, .

Contact Person: For further information, please contact Jonathan Ingram,
Michael Coco, Lillian Cummins or Keir Gumbs at (202) 942-2900.

Note: This bulletin is also available in MS Word and PDF (Adobe
Acrobat) formats for ease in printing.

» Download Staff Legal Bulletin 14 (Word) now
(file size: approx. 239 KB)

» Downljoad SgA aff Legai Bulletin 14 (PDF) now
ize: rox. B

A. What is the purpose of this bulletin?

The Division of Corporation Finance processes hundreds of rule 14a-8 no-
action requests each year. We believe that companijes and shareholders may
benefit from information that we can provide based on our experience in
processing these requests. Therefore, we prepared this bulletin in order to

e explain the rule 14a-8 no-action process, as well as our role in this
process;

e provide guidance to companies and shareholders by expressing our
views on some issues and questions that commonly arise under
rule 14a-8; and

e suggest ways in which both companies and shareholders can facifitate

PP . T

http://www.sec.gov/interps/legal/cfsib14.htm



vurpolauon riidincee. oldil Logal DRIGUI INO. 14 0ildd CLOMACT T1UPpUsdls) Lapv 7 UL LS

the company has decided to include the proposal in its proxy
materials;

¢ if the shareholder has withdrawn the proposal, a copy of the
*  shareholder's signed letter of withdrawal, or some other indication that
the shareholder has withdrawn the proposal;

¢ if there is more than one eligible shareholder, the company must
provide documentation that all of the eligible shareholders have agreed
to withdraw the proposal,

e if the company has agreed to include a revised version of the proposal
in its proxy materials, a statement from the shareholder that he or she
accepts the revisions; and

¢ an affirmative statement that the company is withdrawing its no-action
request.

C. Quesflons regarding the eliglibility and procedural requirements of
the rule ‘

Rule 14a-8 contains eligibility and procedural requirements for shareholders
who wish to include a proposal in a company's proxy materials. Below, we
address some of the common questions that arise regarding these
requirements.

1. To be eligible to submit a proposal, rule 14a-8(b) requires the
shareholder to have continuously held at least $2,000 in market
value, or 1%, of the company's securities entitled to be voted on the
proposal at the meeting for at least one year by the date of
submitting the proposal. Also, the shareholder must continue to hold
those securities through the date of the meeting. The following
questions and answers address issues regarding shareholder
eligibility.

a. How do you calculate the market value of the shareholder's
securities?

Due to market fluctuations, the value of a shareholder's investment in the
company may vary throughout the year before he or she submits the
proposal. In order to determine whether the shareholder satisfies the $2,000
threshold, we look at whether, on any date within the 60 calendar days
before the date the shareholder submits the proposal, the shareholder's
investment is valued at $2,000 or greater, based on the average of the bid
and ask prices. Depending on where the company is listed, bid and ask
prices may not always be available. For example, bid and ask prices are not
provided for companies listed on the New York Stock Exchange. Under these
circumstances, companies and shareholders should determine the market
value by multiplying the number of securities the shareholder held for the
one-year period by the highest selling price during the 60 calendar days
before the shareholder submitted the proposal. For purposes of this
calculation, it is important to note that a security's highest selling price is not
necessarily the same as its highest closing price.

http.//www.sec.gov/interps/legal/cfsib14.htm | '11/01/2005



Lorporauorn rarcc. otall Legas DuliClill INO. 18 (olldlTllOldel FI0PO0s4ls) dgh 1V Ul 24

b. What type of security must a shareholder own to be eligible to
submit a proposal?

A shareholder must own company securities entltled to be voted on the
proposal at the meeting.

Example

A company receives a proposal relating to executive
compensation from a shareholder who owns only shares of the
company's class B common stock. The company's class B
common stock is entitied to vote only on the election of
directors. Does the shareholder's ownership of only class B
stock provide a basis for the company to exclude the proposal?

Yes. This would provide a basis for the company to exclude the
proposal because the shareholder does not own securities entitled to
be voted on the proposal at the meeting.

¢. How shquld a shareholder's ownership be substantiated?

Under rule 14a-8(b), there are several ways to determine whether a
shareholder has owned the minimum amount of company securities entitled
to be voted on the proposal at the meeting for the required time period. If
the shareholder appears in the company's records as a registered holder, the
company can verify the shareholder's eligibility independently. However,
many shareholders hold their securities indirectly through a broker or bank.
In the event that the sharehoider is not the registered holder, the
shareholder is responsible for proving his or her eligibility to submit a
proposal to the company. To do so, the shareholder must do one of two
things. He or she can submit a written statement from the record holder of
the securities verifying that the shareholder has owned the securities
continuously for one year as of the time the shareholder submits the
proposal. Alternatively, a shareholder who has filed a Schedule 13D,
Schedule 13G, Form 4 or Form 5 reflecting ownership of the securities as of
or before the date on which the one-year eligibility period begins may submit
copies of these forms and any subsequent amendments reporting a change
in ownership level, along with a written statement that he or she has owned
the required number of securities continuously for one year as of the time
the shareholder submits the proposal.

(1) Does a written statement from the shareholder's investment
adviser verifying that the shareholder held the securities

continuously for at least one year before submitting the proposal
demonstrate sufficiently continuous ownership of the securities?

The written statement must be from the record holder of the shareholder's
securities, which is usually a broker or bank. Therefore, unless the
investment adviser is also the record holder, the statement would be
insufficient under the rule.

(2) Do a shareholder's monthly, quarterly or other periodic
investment statements demonstrate sufficiently continuous
- ownership of the securities?

http://www.sec.gov/interps/legal/cfslb14.htm 11/01/2005
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No. A shareholder must submit an affirmative written statement from the
record holder of his or her securities that specifically verifies that the
shareholder owned the securities continuously for a period of one year as of
the time of submitting the proposal.

(3) If a shareholder submits his or her proposal to the company on
June 1, does a statement from the record holder verifying that the
shareholder owned the securities continuously for one year as of
May 30 of the same year demonstrate sufficiently continuous
ownership of the securities as of the time he or she submitted the
proposal?

No. A shareholder must submit proof from the record holder that the
shareholder continuously owned the securities for a period of one year as of
the time the shareholder submits the proposal.

| d. Should a shareholder provide the company with a written
statement that he or she intends to continue holding the securities
through the date of the sharehoider meeting?

Yes. The shareholder must provide this written statement regardless of the
method the shareholder uses to prove that he or she continuously owned the
securities for a period of one year as of the time the shareholder submits the
proposal.

2. In order for a proposal to be eligible for inclusion in a company's
proxy materials, rule 14a-8(d) requires that the proposal, including
any accompanying supporting statement, not exceed 500 words. The
following questions and answers address issues regarding the 500-
word limitation.

a. May a company count the words in a proposal's "title" or
"heading"” in determining whether the proposal exceeds the 500-
word limitation?

Any statements that are, in effect, arguments in support of the proposal
constitute part of the supporting statement. Therefore, any "title" or
"heading" that meets this test may be counted toward the 500-word
limitation.

b. Does referencing a website address in the proposal or supporting
statement violate the 500-word limitation of rule 14a-8(d)?

No. Because we count a website address as one word for purposes of the
500-word limitation, we do not believe that a website address raises the
concern that rule 14a-8(d) is intended to address. However, a website
address could be subject to exclusion if it refers readers to information that
may be materially false or misleading, irrelevant to the subject matter of the
proposal or otherwise in contravention of the proxy rules. In this regard,
please refer to question and answer F.1.

3. Rule 14a-8(e)(2) requires that proposals for a regularly scheduled
annual meeting be received at the company's principal executive
offices by a date not less than 120 calendar days before the date of

http://www.sec.gov/interps/legal/cfslb14.htm ] S 11/01/2005



(5) Relevance: If the proposal relates to operations which account for less than § per-
cent of the company’s total assets at the end of its most recent fiscal year, and for less than
S percent of its net earnings and gross sales for its most recent fiscal year, and is not
otherwise significantly related to the company sbusiness; s

(6) Absence of power/authority: If the company would lack the power or authonty to
implement the proposal;

(7) Management functions: If the proposal deals with a matter relating to the compa-
ny’s ordinary business operations;

{8) Relates to election: If the proposal relates to an election for membership on the
company’s board of directors or analogous governing body;

(9) Conflicts with compa‘nfs proposal: If the proposal directly conflicts with one of the
‘company’s own proposals to be submitted to shareholders at the same meeting;

Note to paragraph (i)(9): A company’s submission to the Commission under this section
should specify the points of conflict with the company’s proposal.

(10) Substanuany implemented: I the company has already substantially implemented
the proposal

( 11) anhcauon If the proposal substantially duplicates another proposal previously
submitted to the company by another proponent that will be included in the company’s
proxy materials for the same meeting;

(12) Resubmissions: If the proposal deals with substantially the same subject matter as
another proposal or proposals that has or have been previously included in the company’s

proxy materials within the preceding 5 calendar years, a company may exclude it from its
proxy materials for any meeting held within 3 calendar years of the last time it was

included if the proposal received:
(i) Less than 3% of the vote if proposed once within the preceding 5 calendar years;

(ii) Less than 6% of the vote on its last submission to shareholders, if proposed twice
previously within the preceding § calendar years; or

(iii) Less than 10% of the vote on its last submission to shareholders if proposed three
times or more prevnously within the preceding 5 calendar years; and

562 . Nrsls 14. 0120
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_ Comrmssxon staff.

(1) The company may elect to include in its proxy statement reasons why it beli
" shareholders should vote against your proposal. The company is allowed to make

ments reflecting its own point of view, just as you may express your own point of view in
your proposal’s suppomng statement. e

(2) However, if you believe that the company’s opposition to your proposal containg
materially false or misleading statements that may violate our anti-fraud rule, § 240.14a-9 -

you should promptly send to the Commission staff and the company a letter explaining thg
reasons for your view, along with a copy of the company’s statements opposing your pro--
posal. To the extent possible, your letter should include specific factual information -
demonstrating the inaccuracy of the company’s claims. Time permitting, you may wish to
try to work out your differences with the company by yourself before contacting the |

(3) We require the'company to send you a copy of its statements opposing your proposal
before it mails its proxy materials, so that you may bring to our attention any materially
false or misleading statements, under the following timeframes:

(i) If our no-action response requires that you make revisions to your p‘roposal or |

" supporting statement as a condition to requiring the company to include it in its proxy
“materials, then the company must provide you with a copy of its opposition statements
no later than 5 calendar days after the company receives a copy of your revised pro-

posal; or

(ii) In all other cases, the company must provide you with a copy of its opposition
statements no later than 30 calendar days before its files definitive copies of its proxy
statement and form of proxy under § 240.14a-6. .

No solicitation subject to this regulation shall be made by means of any proxy statement,
form of proxy, notice of meeting or other communication, written or oral, containing any
statement which, at the time and in the light of the circumstances under which it is made, is
false or misleading with respect to any material fact, or which omits to state any material
fact necessary in order to make the statements therein not false or misleading or necessary
to correct any statement in any earlier communication with respect to the solicitation of a
proxy for the same meeting or subject matter which has become false or misleading.

The fact that a proxy statement, form of proxy or other soliciting material has been filed with
or examined by the Commission shall not be deemed a finding by the Commission that such
material is accurate or complete or not false or misleading, or that the Commission has
passed upon the merits of or approved any statement contained therein or any matter to be
acted upon by security holders. No representation contraryo the foregoing shall be made.

ﬂ—-—
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(a)

(b)

e SRy e

14a-8. Shareholder Proposals

This section addresses when a company must include a shareholder’s proposal in its proxged
statement and identify the proposal in its form of proxy when the company holds g :
annual or special meeting of shareholders. In summary, in order to have your shar'eﬁol
proposal included on a company’s proxy card, and included along with any supporti
statement in its proxy statement, you must be eligible and follow certain procedures. U d
a few specific circumstances, the company is permitted to exclude your proposal but on
after submitting its reasons to the Commission. We structured this section in a questiog
and-answer format so that it is easier to understand. The references to you are to <
shareholder seeking to submit the proposal. :

%br}v— v et

Question 1: What is a proposal?

A shareholder proposal is your recommendation or requirement that the company and/c
its board of directors take action, which you intend to present at a meeting of the comg .;
ny’s shareholders. Your proposal should state as clearly as possxble the course of 2
that you believe the company should follow. If your proposal is placed on the co

proxy card, the company must also provide in the form of proxy means for shmholﬁ
specify by boxes a choice between approval or disapproval, or abstention, Unless otherwisg
indicated, the word proposal” as used in this section refers both to your proposal, and
your corresponding statement in support of your proposal (if any). ‘

¥ orwr . . - N .
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QuesuonZ.Whouehgibletosubmapropoul, and how doldunonstratetothe
pany that I am eligible? .

(1) In order to be eligible to submit a proposal, you must have continuously held at l

$2,000 in market value, or 1%, of the company’s securities entitled to be voted on t
proposal at the meeting for at least one year by the date you submit the proposal Y '
must continue to hold those securities through the date of the meeting. E

(2) If you are the registered holder of your securities, which means that your n

appears in the company’s records as a shareholder, the company can verify your eligibili
on its own, although you will still have to provide the company with a written statemeni
that you intend to continue to hold the securities through the date of the meeting of shast
holders. However, if like many shareholders you are not a registered holder, the companm:
likely does not know that you are a shareholder, or how many shares you own. In thi

D



(f)
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(h)

~ principal executive offices not less than 120 calendar days before the date of the company

“of the meeting of shareholders, then the company will be permmed to exclude all of yout

(2) The deadline is calculated in the following manner if the proﬁosal is submitted foy 4
regularly scheduled annual meeting. The proposal must be received at the compan

meeting. However, if the company did not hold an annual meeting the previous year, or
the date of this year’s annual meeting has been changed by more than 30 days from dhg
date of the previous year’s meeting, then the deadline is a reasonable time before the coms
pany begins to print and mail its proxy materials.

(3) ¥ ydu are submitting your proposal for a meeting of shareholders other than a regy
larly scheduled annual meeting, the deadline is a reasonable time before the compangs
begins to print and mail its proxy materials. <

Qmmé'mﬁlhﬂwfoﬂowomoftheehgihﬂnympmedmdreqm
cxphmedmanswmtanesnonslthrongh4ofthnsecuon?

(1) The company may exclude your proposal, but only after it has notified you of the -
problem, and you have failed adequately to correct it. Within 14 calendar days of receiving 4
your proposal, the company must notify you in writing of any procedural or eligibility
deficiencies, as well as of the time frame for your response. Your response must be post-
marked, or transmitted electronically, no later than 14 days from the date you received the
company’s notification. A company need not provide you such notice of a deficiency if the ,'
deficiency cannot be remedied, such as if you fail to submit a proposal by the company’s. 3
properly determined deadline. If the company intends to exclude the proposal, it will mJ
have to make a submission under § 240.14a-8 and provide you with a copy under Queo-' 1
tion 10 below, § 240.14a-8(j). "

(2) If you fail in your promise to hold the required number of securities through the date :

proposals from its proxy materials for any meeting held in the following two calendar
years.

Question 7: Who has the burden of persuading the Commission or its staff that my pro-
posal can be excluded? .

Except'is otherwise noted, the burden is on the company to demonstrate that it is entitled
to exclude a proposal. _

Question 8: Must I appear personally at the shareholders’ meetihg to present the proposal?
(1) Either you, or your representative who is qualified under state law to present the

proposal on your behalf, must attend the meeting to present the proposal. Whether you
attend the meeting yourself or send a qualified representative to the meeting in your place,




(5) Relevance: If the proposal relates to operations which account for less than 5 per-
cent of the company’s total assets at the end of its most recent fiscal year, and for less than
5 percent of its net earnings and gross sales for its most recent fiscal year, and is not
otherwise sxgmﬁcantly related to the company’s business; .

(6) Absence of power/authority: 1f the company would lack the power or authonty to‘
implement the proposal; '

(7) Management functions: If the proposal deals with a matter relating to the compa-
ny’s ordinary business operations; .

(8) Relates to election: If the proposal relates to an election for membership on the
company’s board of directors or analogous governing body;

(9) Conflicts with company’s proposal: If the proposal directly conflicts with one of the
_company’s own proposals to be submitted to shareholders at the same meeting;

Note to paragraph (i)(9): A company’s submission to the Commission under this section
should specify the points of conflict with the company’s proposal.

(10) Substantially mplemented If the company has already substantially implemented
the proposal,

(11) Duphcatxon If the proposal substantmlly duplicates another proposal previously
submitted to the company by another proponent that will be included in the company’s
proxy materials for the same meeting;

(12) Resubmissions: If the proposal deals with substantially the same subject matter as
another proposal or proposals that has or have been previously included in the company’s
proxy materials within the preceding 5 calendar years, a company may exclude it from its
proxy materials for any meeting held wnthm 3 calendar years of the last time it was
included if the proposal received:

(i) Less than 3% of the vote if proposed once within the preceding 5 calendar years;

(ii) Less than 6% of the vote on its last submission to shareholders, if proposed twice
previously within the preceding $ calendar years; or

(iii) Less than 10% of the vote on its last submission to shareholders if proposed three
times or more previously within the preceding 5 calendar years; and
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564

(2) However, if you believe that the company’s opposition to your proposal cbntaixm,

' supporting statement as a condition to requiring the company to include it in its proxy

(1) The company may elect to include in its proxy statement reasons why it beliey
shareholders should vote against your proposal. The company is allowed to make arpgy
ments reflecting its own point of view, just as you may express your own point of view ig
your proposal’s supporting statement. Y

materially false or misleading statements that may violate our anti-fraud rule, § 240.14a-9,
you should promptly send to the Commission staff and the company a letter explaining the :
reasons for your view, along with a copy of the company’s statements opposing your pro--
posal. To the extent possible, your letter should include specific factual information
demonstrating the inaccuracy of the company’s claims. Time permitting, you may wish to
try to work out your differences with the company by yourself before contacting the
Commission staff. : s

(3) We require the company to send you a copy of its statements opposing yoﬁr proposal §
before it mails its proxy materials, so that you may bring to our attention any materially
false or misleading statements, under the following timeframes:

(i) If our no-action response requires that you make revisions to your proposal or

materials, then the company must provide you with a copy of its opposition statements
no later than § calendar days after the company receives a copy of your revised pro-
posal; or :

(ii) In all other cases, the company must provide you with a copy of its opposition
statemeats no later than 30 calendar days before its files definitive copies of its proxy
statement and form of proxy under § 240.14a-6. ,

No solicitation subject to this regulation shall be made by means of any proxy statement,
form of proxy, notice of meeting or other communication, written or oral, containing any
statement which, at the time and in the light of the circumstances under which it is made, is
false or misleading with respect to any material fact, or which omits to state any material
fact necessary in order to make the statements therein not false or misleading or necessary
to correct any statement in any earlier communication with respect to the solicitation of a
proxy for the same meeting or subject matter which has become false or misleading,

The fact that a proxy statement, form of proxy or other soliciting material has been filed with
or examined by the Commission shall not be deemed a finding by the Commission that such
material is accurate or complete or not false or misleading, or that the Commission has
passed upon the merits of or approved any statement contained therein or any matter to be
acted upon by security holders. No representation contraryfo the foregoing shall be made.
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(13) Specific amount of dividends: If the proposal eelates to specific amounts. of cash or
stock dividends.

Question- lO%Whaeptoeedu:esmustthccompmy follow if it intends to exclude my
proposal?

(1) If cthe company intends to exclude a proposal from its proxy materials, it must file its
reasons with the Commission no later than 80 calendar days before it files its definitive
proxy statement and form of proxy with the Commission. The company must simulta-
neously provide you with a copy of its submission. The Commission staff may permit the
company to make its submission later than 80 days before the company files its definitive
proxy statement and form of proxy, if thc company demonstrates good cause for missing
the deadline.

(2) The company must file six paper copies of the following:

(i) The proposal;
(n) An explanation of why the company believes that it may exclude the proposal,

which should, if possible, refer to the most recent apphcable auchonty, such as prior
Division letters issued under the rule; and

(iii) A supporting opinion of counsel when such reasons are bascd on matters of state
or foreign law.

Question 11: May I submit my own statement to the Commission responding to the
company’s arguments?

Yes, you may submit a response, but it is nct required. You should try to submit any
response to us, with a copy to the company, as soon as possxblc after the company makes
its submission. This way, the Commission staff will have time to consider fully your sub-
missian before it issues its response. You should submit six paper copies of your response.

Question 12: If the company includes my shareholder proposul in its proxy mateuals, what
information about me must it include along with the proposal itself?

(1) The company’s proxy statement must include your name and address, as well as the
number of the company’s voting securities that you hold. However, instead of providing
that information, the company may instead include a statement that it will provide the
information to shareholders promptly upon recciving an oral or written request.

(2) The company is not responsible for the contents of your proposal or supporting statément.

Question 13: What can I do if the company includes in its proxy statement reasons why it
believes sharcholders should not vote in favor of my proposal, and I disagree with some of
its statements?

“




Note: The following are some examples of what, depending upon particular facts and
circumstances, may be misleading within the meaning of this section:

(a) Predictions as to specific future market values, T T T e

(b) Material which directly or indirectly impugns character, integrity or personal reputa-
tion, or directly or indirectly makes charges concerning improper, illegal or immoral con-
duct or associations, without factual foundation.

(c) Failure to so identify a proxy statement, form of proxy and other soliciting material as
to clearly distinguish it from the soliciting material of any other person or persons soliciting
for the same meeting or subject matter.

(d) Claims made prior to a meeting regarding the results of a solicitation.
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case, at the time you submit your proposal, you must prove your eligibility to the company '
in one of two ways: .

_.(i)_ The first way is to submit to the company a written statement from. the “record”. -
holder of your securities (usually a broker or bank) venfymg that, at the time you sub-
mitted your proposal, you continuously held the securities for at least one year. You
must also include your own written statement that you mtend to continue to hold the
securities through the date of the meeting of shareholders, or

(i) The second way to prove ownership applies only if you have filed a Schedule 13D,
Schedule 13G, Form 3, Form 4 and/or Form 5, or amendments to those documents or
updated forms, reflecting your ownership of the shares as of or before the date on which
the one-year eligibility period begins. If you have filed one of these documents with the
SEC, you may demonstrate your eligibility by submitting to the company:

(A) A copy of the schedule and/or form, and any subsequent amendments reporting
a change in your ownership level;

(B) Your written statement that you continuously held the required number of
shares for the one-year period as of the date of the statement; and

- (C) Your written statement that you intend to continue ownership of the shares
through the date of the company’s annual or special meeting, :

Question 3: How many proposals may I submit?

Each shareholder may submit no more than one proposal to a company for a particular
shareholders’ meeting.

Question 4: How long can my proposal Be?

The proposal, including any accompanying supporting starement, may nor.exceed 500
words.

Question 5: What is the deadline for submitting a proposal?

(1) If you are submitting your proposal for the company’s annual meeting, ‘you can in
most cases find the deadline in last year’s proxy statement. However, if the ¢company did
not hold an annual meeting last year, or has changed the date of its meeting for this year
more than 30 days from last year’s meeting, you can usually find the deadline in one of the
company’s quarterly reports on Form 10-Q or 10-QSB, or in sharcholder reports of
investment companies under §270.30d-1 of this chapter of the Investment Company of
1940. In order to avoid controversy, shareholders should submit their proposals by means,
including electronic means that permit them to prove the date of delivery.




you should make sure that you, or your representative, follow the proper state law proce-
dures for attending the meeting and/or presenting your proposal.

{2} If che.company holds its shareholder meeting in whole or in part via electronic media,

and the company permits you or your representative to present your proposal via sach
media, then you may appear through electronic media rather than travehng to the meeting
to appear in person.

(3) If you or your qualified representative fail to appear and present the proposal, with-
out good cause, the company will be permitted to exclude all of your proposals from its
proxy matenals for any meetings held in the following two calendar years.

' Quauon&lflhnvecomphedwnththeprocednnlrequmenu, onwbntothetbasu may
a company rely to exclude my proposal?

(1) Improper under state law: If the proposal is not a proper subject for action by share-
holders under the laws of the jurisdiction of the company’s organization;

Note to paragraph (i)(1): Depending on the subject matter, some proposals are not
considered proper under state law if they would be binding on the company if approved by
shareholders. In our experience, most proposals that are cast as recommendations or
requests that the board of directors take specified action are proper under state law.
Accordingly, we will assume that a proposal drafted as a recommendation or suggestion is
proper unless the company demonstrates otherwise.

(2) Violation of law: If the proposal wonld, if unplemcnted cause the company to violate
any state, federal, or foreign law to which it is sub)ect;

Note to paragraph (i)(2): We will not apply this basis for exclusion to permit exclusion of
a proposal on grounds that it would violate foreign law if compliance with the foreign law
would result in a violation of any state or federal law.

(3) Violation of proxy rules: If the proposal or supporting statement is contrary to any
of the Commission’s proxy rules, including § 240.14a-9, which prohibits materially false or
misleading statements in proxy soliciting materials;

(4) Personal grievance; special interest: If the proposal relates to the redress of a
personal claim or grievance against the company or any other person, or if it is designed to
result in a benefit to you, or to further a personal interest, which is not shared by the other
shareholders at large; -
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(13) Specific amount of dividends: If the proposal relates to specific amounts. of cash or
stock dividends.

- Question-10: What pxoeedu;e&musnhecompany fnllmvznflt,umzm'lxmcx:lmzl.e,tll!~ B

proposal?

(1) If the company intends to exclude a proposal from its proxy matetials, it must file its
reasons with the Commission no later than 80 calendar days before it files its definitive
proxy statement and form of proxy with the Commission. The company must simulta-
neously provide you with a copy of its submission. The Commission staff may permit the -
company to make its submission later than 80 days before the company files its definitive
proxy statement and form of proxy, if the company demonstrates good cause for missing
the deadline.

(2) The company must file six paper copies of the following:

() The proposal;

(ii) An explanation of why the company believes that it may exclude the proposal,
which should, if possible, refer to the most recent applicable authonty, such as prior
Division letters issued under the rule; and

(iii) A supporting opinion of counsel when such reasons are based on matters of state
or foreign law.

Question 11: May I submit my own statement to the Commission responding to the
company’s arguments?

Yes, you may submit a response, but it is not required. You should try to submit any
response to us, with a copy to the company, as soon as possible after the company makes
its submission. This way, the Commission staff will have time to consider fully your sub-
mission before it issues its response. You should submit six paper copies of your response.

Question 12: If the company includes my shareholder proposal in its proxy materials, what
information about me must it include along with the proposal itself?

(1) The company’s proxy statement must include your name and address, as well as the
number of the company’s voting securities that you hold. However, instead of providing
that information, the company may instead include a statement that it will provide the
information to shareholders promptly upon receiving an oral or written request.

(2) The company is not responsible for the contents of your proposal or supporting statement

Question 13: What can I do if the company includes in its proxy statement reasons why it
believes shareholders should not vote in favor of my proposal, and I disagree with some of
its statements?




Note: The following are some examples of what, depending upon pamcular facts and
circumstances, may be misleading within the meaning of this section:

" (a) Predictions as to specific future market values, T T T T
(b) Material which directly or indirectly impugns character, integrity or personal reputa-

tion, or directly or indirectly makes charges concerning improper, illegal or immoral con-
duct or associations, without factual foundation.

(c) Failure to so identify a proxy statement, form of proxy and other soliciting material as
to clearly dlsungmsh it from the soliciting material of any other person or persons soliciting
for the same meeting or subject matter.

(d) . Claims made prior to a meeting regarding the results of a solicitation.

other relevant,documents, for { the Commission’s‘Web site and describe whicl




Campos, Cynthia

From: TrackingUpdates@fedex.com

Sent: Wednesday, November 02, 2005 10:41 AM
To: Campos, Cynthia

Subject: FedEx Shipment 790207329289 Delivered

This tracking update has been requested by:
Name: ‘'not provided by requestor!'

E-mail: 'not provided by requestor'

Our records indicate that the following shipment has been delivered:

Tracking number: 790207329299
Reference: FC1000001100

Ship (P/U) date: Nov 2, 2005

Delivery date: Nov 2, 2005 09:50 AM
Sign for by: ’ A.WATTS

Delivered to: Mailroom

Service type: FedEx Priority Overnight
Packaging type: FedEx Envelope

Number of pieces: 1

Weight: 0.5 LB

Shipper Information Recipient Information
Cynthia Campos Office of the Controller
SEMPRA ENERGY , New York City

101 ASH STREET 1 Centre Street

SAN DIEGO New York

ca NY

us us

92101 100072341

Special handling/Services:
Deliver Weekday

Please do not respond to this message. This email was sent from an unattended mailbox.
This report was generated at approximately 11:28 AM CST on 11/02/2005.

To learn more about FedEx Express, please visit our website at fedex.com.
‘All weights are estimated.

To track the status of this shipment online, please use the following:
https://www.fedex.com/fedexiv/us/findit/nrp.jsp?tracknumbers=790207329299
&language=en&opco=Fi&clientype=ivpodalrt

This tracking update has been sent to you by FedEx on the behalf of the Requestor noted
above. FedEx does not validate the authenticity of the requestor and does not validate,
guarantee or warrant the authenticity of the request, the requestor's message, or the
accuracy of this tracking update. For tracking results and fedex.com's terms of use, go
to fedex.com.

Thank you for your business.



Campos, Cynthia

From: donotreply@fedex.com

Sent: Tuesday, November 01, 2005 5:48 PM
To: Campos, Cynthia

Subject: FedEx shipment 780207329299

Cynthla Campos of SEMPRA ENERGY sent Office of the Controller of New York City a Prlorlty
Overnight FedEx Envelope.

This shipment is scheduled to be sent on 01NOVOS.
The tracking number(s) are: 750207329299

To track this shipment online click on the following link: https://www.fedex.com/Tracking?
tracknumbers=790207329299&action=track&clienttype=£fsm&language=english&cntry_code=us

FedEx Ship Manager at fedex.com is the world's first shipping application accessible via
the internet. With FedEx Ship Manager, you no longer need to handwrite airbills or
install additional software.

Register for FedEx $hip Manager and try the future of shipping today!
https://www.fedex.com/cgi-bin/ship_it/interNetShip?us

Disclaimer

FedEx has not validated the authenticity of any email address.



FedEx | Ship Manager | Label 7902 0732 9299 Page 1 of 1

From: Origin ID: (619)699-5058 Ship Date: 01NOV05
Cynthia Campos I MEX{. ActWgt: 1LB
SEMPRAENERGY Express Systemi#: 283.1.7.1.?{&!ET2300
101 ASH STREET Account: $

REF: FC1000001100

SAN DIEGO, CA 92104

I

SHIPTO:  (619)699-5058 BILL SENDER ,
Office of the Controller Delivery Address Bar Code
New York City
1 Centre Street
New York, NY 100072341 —
PRIORITY OVERNIGHT WED
Wi Deliver By:
"t Rl |rez 7902 0732 9299 R 02NOV0S
v EWR A1
1 10007 -Ny-us
kAl e NE FIDA

114 ll' I
Shipping Label: Your shipment is complete

1. Use the 'Print' feature from your browser to send this page to your laser or inkjet printer.
2. Fold the printed page along the horizontal line.
3. Place label in shipping pouch and affix it to your shipment so that the barcode portion of the label can be read and scanned

Warning: Use only the printed original label for shipping. Using a photocopy of this label for shipping purposes is fraudulent
and could result in additional billing charges, along with the cancellation of your FedEx account number.

Use of this system constitutes your agreement to the service conditions in the current FedEx Service Guide, available on fedex.com. FedEx will not
be responsible for any claim in excess of $100 per package, whether the result of loss, damage, delay, non-delivery, misdelivery, or misinformation,
unless you declare a higher value, pay an additional charge, document your actual loss and file a timely claim. Limitations found in the current FedEx-
Service Guide apply. Your right to recover from FedEx for any loss, including intrinsic value of the package, loss of sales, income interest, profit,
attommey's fees, costs, and other forms of damage whether direct, incidental, consequential, or special is limited to the greater of $100 or the
authorized declared vatue. Fecovery cannot exceed actual documented lass. Maximum for items of extraordinary value is $500, e.g. jewelry,

precious metals, negotiable instruments and other items listed in our Service Guide. Written claims must be filed within strict time limits, see current
FedEx Service Guide.

https://www.fedex.com/cgi-bin/ship_it/unity/9GdSw9JdRq3AiQt6FeRx0FjQt7CiUz0AS...  11/01/2005



Appendix C

New York City Comptroller
response to letter 11/1/05

Dated November 10, 2005
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THE BANK OF NEW YORK

MEW YORK'S FIRST BANK = FOUNDED 784 BY ALEXANDER HAMILTON

ONE WALL STRELT, NEW YORX, N.Y. 102808

.October 24, 2005
To Whom It May Concern
Re: Sempra Energy - CUSIP#: 816851109
Dear Madame/Sir:

The purpose of this letter is to provide you with the holdings for the above referenced asset
continuously held in custody from October 24, 2004 through today at The Bank of New York in the
name of Cede and Company for the New York City Police Pension Fund.

the New York City Police Pension Fund 83,225 shares
Please do not hesitate to contact me should you have any specific concerns or questions.

Sincerely,

Alice Ruggié
Vice President
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THE BANK OF NEW YORK

NEW YORK'S FIRST BAMNK - FOUNDED {784 8Y ALEXANDER HANMILTON

ONE WALL STREET, NEW YORK, N. Y. 102868

October 24, 2005
To Whom It May Concemn
Re: Sempra Energy - CUSIP#: 816851109

Dear Madame/Sir:

The purpose of this letter is to provide you with the holdings for the above referenced asset
continuously held in custody from October 24, 2004 through today at The Bank of New Yorle in the
name of Cede and Company for the New York City Board of Education Retirement System.

the New York City Board of Education Retirement System 10,228 shares
Please do not hesitate to contact me should you have any specific concerns or questions.

Sincerely,

Diee ﬂﬁw

Alice Ruggicro
Vice President
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THE BANK OF NEW YORK

NEW YORK'S FIRST BANK - FOUNDED 1784 BY ALEXANDER HaMILTON

ONE WALL STREET, NEW YORX, N.¥. 10286

October 24, 2005

To Whom It May Concern

Re: Sempra Energy - CUSIP#: 816851109

Dear Madame/Sir:

The purpose of this letter is to provide yéu with th;e holdings for the above referenced asset
continuously held in custody from Qctober 24, 2004 through today at The Bank of New York in the

name of Cede and Company for the New York City Teachers' Retirement System.

the New York City Teachers' Retirement System 206,867 shares

Please do not hesitate to contact me should you have any specific concerns or questions.

Sincerely,

Mo fogir

Alice Ruggiero
Vice President
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THE BANK OF NEW YORK

NEW YORK'S FIRST BAMNK - FOUNDED 1784 Y ALEXANDER HAMILTON '

ONE WALL STREET, NEW YORK. N. Y. 10286

October 24, 2005

To Whom It May Concern

Re: Sempra Energy - CUSIP#: 816851109
Dear Madame/Sir:

The purpose of this letter is to provide you with the holdings for the above referenced asset
continuously held in custody from October 24, 2004 through today at The Bank of New York in the
name of Cede and Company for the New York City Employees' Retirement System.

the New York City Employees' Retirement System 210,122 shares

Please do not hesitate to contact me should you have any specific concerns or questions.

Sincerely,

oo

Alice Ruggiero
Vice President
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THE BANK OF NEW YORXK

NEW YORK'S FIRST BANK = FOLNDED 1784 BY ALEXKANOER HAMILTON

ONE WALL STREET, NEW YORK. N.Y. 10286

October 24, 2005

To Whom It May Concem

Re: Sempra Energy - CUSIP#: 816851109

Dear Madame/Sir:

The purpose of this letter is to provide you with the holdings [or the above refercnced asset
continuously held in custody from October 24, 2004 through today at The Bank of New York in the

name of Cede and Company for the New York City Fire Department Pension Fund.

the New York City Fire Department Pension Fund 31,052 shares
Please do not hesitate to contact me should you have any specific concerns or questions.

Sincerely,
Alice Ruggiero
Viee President




Appendix D

Letter to New York City
Comptroller

Dated November 11, 2005



Gary W. Kyle

E : " Chief Corporate Counsel
g Sempra Energy

101 Ash Street, HQ1ZA
San Diego, CA 92101-3017

Tel 619.696.4373

Fax: 619.696.4443
gkyle®@sempra.com

November 11, 2005

Via Federal Express

New York City

Office of the Comptroller

1 Centre Street

New York, New York 10007-2341

Attention: Patrick Doherty

Re: Shareholder Proposal — Notice of Continued Eligibility Deficiency
Dear Mr. Daoherty:

Please refer to my letter to you dated November 1, 2005 regarding the shareholder
proposal that you submitted to us by facsimile transmission on October 31, 2005. The
proposal was submitted on behalf of the New York City Employees' Retirement System,
the New York City Teachers' Retirement System, the New York City Police Pension
Fund, the New York City Fire Department Pension Fund and the New York City Board
of Education Retirement System (collectively the "funds") for which you serve as trustee
or custodian or as both..

As noted in my earlier letter, none of the funds is a registered holder of our shares
and none has filed reports of ownership of our shares with the Securities and Exchange
Commission. - Accordingly, under the Shareholder Proposal Rule you must provide us
with proof of the funds' eligibility to submit a shareholder proposal.

Yesterday, we received your additional facsimile transmission including letters
from the Bank of New York dated October 24, 2005 confirming that the bank has held
for each fund at least $2000 in value of our Common Stock since October 24, 2004.
These are the same letters that you previously included with your original submission
and, as I stated in my earlier letter, they do not meet the requirements of the Shareholder
Proposal Rule for proof of the funds' eligibility to submit a shareholder proposal.

The Shareholder Proposal Rule provides that proof of eligibility must consist of a
written statement from the record holder of the funds' shares verifying that, at the time



you submitted the funds' proposal, the funds has continuously held at least $2000 in
market value of our shares for at least one year.

Procf of continuous share ownership that complies with the requirements of the
Shareholder Proposal Rule must be provided to us in a response postmarked, or
transmitted electronically, no later than 14 days from the date you received my letter of
November 1. A failure to provide the required proof within that time frame would
permit us to exclude your proposal from our proxy materials.

To assist you in complying with these requirements, we are again enclosing a
copy of the Shareholder Proposal Rule. Questions 2 and 6 of the enclosure, which we
have highlighted, set forth the eligibility and procedural requirements that you must
follow. We are also enclosing and have highlighted the relevant pages from Staff Legal
Bulletin No. 14 of the Securities and Exchange Commission.

We, of course, also reserve the right to exclude the funds' proposal from our
proxy materials on any other bases that may be available to us.

Very truly yours, _
M) —
Gary W-> yle /g

Enclosures




LOIPULatlvil 111H1dlILVE. Jtdll Lvgdl 1DUIIVILL V. il viidivvl Tivpveala)

dapv 1 VLI L%

Y
. ‘- ‘ | Home I Previous page
o

Division of Corporation Finance:
Staff Legal Bulletin No. 14

Shareholder Proposals

U.S. Securities and Exchange Commission

Action: Publication of CF Staff Legal Bulletin

Date: July 13, 2001

Summary: This staff legal bulletin provides information for companies and

shareholders on rule 14a-8 of the Securities Exchange Act of 1934,

Supplementary Information: The statements in this legal bulletin
represent the views of the Division of Corporation Finance. This bulletin is

not a rule, regulation or statement of the Securities and Exchange

Commission. Further, the Commission has nelther approved nor disapproved

its content.

Contact Person: For further information, please contact Jonathan Ingram,

Michael Coco, Lillian Cummins or Keir Gumbs at (202) 942-2900,

Note: This bulletin is also available in MS Word and PDF (Adobe
Acrobat) formats for ease in printing.

» Download Staff Legal Bulletin 14 (Word) now
(file size: approx. 239 KB)

» Download Staff Legal Bulletin 14 (PDF) now
(file size: approx. 425 KB)

~A. What is the purpose of this bulletin?

The Division of Corporation Finance processes hundreds of rule 14a-8 no-
action requests each year. We believe that companies and shareholders may
benefit from information that we can provide based on our experience in
processing these requests. Therefore, we prepared this bulletin in order to

¢ explain the rule 14a-8 no-action process, as well as our role in this

process;

o provide guidance to companies and shareholders by expressing our
views on some issues and questions that commonly arise under

rule 14a-8; and

¢ suggest ways in which both companies and shareholders can facilitate

http://www.sec.gov/interps/legal/cfslbl14.htm

11/01/2005




Corporation Fnance: stail Legal bulletin INO. 14 (sharenolder rroposals) rdge 7 0l 24

the company has decided to include the proposal in its proxy
materials;

e if the shareholder has withdrawn the proposal, a copy of the
" shareholder's signed letter of withdrawal, or some other indication that
the shareholder has withdrawn the proposal,

¢ if there is more than one eligible shareholder, the company must
provide documentation that all of the eligible shareholders have agreed
to withdraw the proposal;

¢ if the company has agreed to include a revised version of the proposal
in its proxy materials, a statement from the shareholder that he or she
accepts the revisions; and

e an affirmative statement that the company is withdrawing its no-action
.request.

C. Questions regarding the eligibility and procedural requirements of
the rule ,

Rule 14a-8 contains eligibility and procedural requirements for shareholders .
who wish to include a proposal in a company's proxy materials. Below, we
address some of the common questions that arise regarding these
requirements.

1. To be eligible to submit a proposal, rule 14a-8(b) requires the
sharehoider to have continuously held at least $2,000 in market
value, or 1%, of the company's securities entitled to be voted on the
proposal at the meeting for at least one year by the date of
submitting the proposal. Also, the shareholder must continue to hold
those securities through the date of the meeting. The following
questions and answers address issues regarding shareholder
eligibility.

a. How do you calculate the market value of the shareholder's
securities?

Due to market fluctuations, the value of a shareholder's investment in the
company may vary throughout the year before he or she submits the
proposal. In order to determine whether the shareholder satisfies the $2,000
threshold, we look at whether, on any date within the 60 calendar days
before the date the shareholder submits the proposal, the shareholder's
investment is valued at $2,000 or greater, based on the average of the bid
and ask prices. Depending on where the company is listed, bid and ask
prices may not always be available. For example, bid and ask prices are not
provided for companies listed on the New York Stock Exchange. Under these
circumstances, companies and shareholders should determine the market
value by multiplying the number of securities the shareholder held for the
one-year period by the highest selling price during the 60 calendar days
before the shareholder submitted the proposal. For purposes of this
calculation, it is important to note that a security's highest selling price is not
necessarily the same as its highest closing price.

http://www.sec.gov/interps/legal/cfslb14.htm o B ~ 11/01/2005
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b. What type of security must a shareholder own to be eligible to
submit a proposal?

A shareholder must own company securities entitled to be voted on the
proposal at the meeting.

Example

A company receives a proposal relating to executive
. compensation from a shareholder who owns only shares of the

T+ company's-ctass-B-common stock. The company's class B
common stock is entitied to vote only on the election of
directors. Does the shareholder's ownership of only class B
stock provide a basis for the company to exclude the proposal?

Yes. This would provide a basis for the company to exclude the
proposal because the shareholder does not own securities entitled to
be voted on the proposal at the meeting.

c. How should a shareholder's ownership be substantiated?

Under rule 14a-8(b), there are several ways to determine whether a
shareholder has owned the minimum amount of company securities entitled
to be voted on the proposal at the meeting for the required time period. If
the shareholder appears in the company's records as a registered holder, the
company can verify the shareholder's eligibility independently. However,
many shareholders hold their securities indirectly through a broker or bank.
In the event that the shareholder is not the registered holder, the
shareholder is responsible for proving his or her eligibility to submit a
proposal to the company. To do so, the shareholder must do one of two
things. He or she can submit a written statement from the record holder of
the securities verifying that the shareholder has owned the securities
continuously for one year as of the time the shareholder submits the
_proposal. Alternatively, a shareholder who has filed a Schedule 13D,
Schedule 13G, Form 4 or Form 5 reflecting ownership of the securities as of
or before the date on which the one-year eligibility period begins may submit
copies of these forms and any subsequent amendments reporting a change
in ownership level, along with a written statement that he or she has owned
the required number of securities continuously for one year as of the time
the shareholder submits the proposal. :

(1) Does a written statement from the shareholder’'s investment
adviser verifying that the shareholder held the securities

continuously for at least one year before submitting the proposal
demonstrate sufficiently continuous ownership of the securities?

The written statement must be from the record holder of the shareholder's
securities, which is usually a broker or bank. Therefore, unless the
investment adviser is also the record holder, the statement would be
insufficient under the rule.

(2) Do a shareholder's monthly, quarterly or other periodic

investment statements demonstrate sufficiently continuous
- ownership of the securities?

http://www.sec.gov/interps/legal/cfslbl4.htm 11/01/2005
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No. A shareholder must submit an affirmative written statement from the
record holder of his or her securities that specifically verifies that the
shareholder owned the securities cont/nuously for a period of one year as of
the time of submitting the proposal.

(3) If a shareholder submits his or her proposal to the company on
June 1, does a statement from the record holder verifying that the
shareholder owned the securities continuously for one year as of
May 30 of the same year demonstrate sufficiently continuous
ownership of the securities as of the time he or she submitted the
proposal?

No. A shareholder must submit proof from the record holder that the
shareholder continuously owned the securities for a penod of one year as of
the time the shareholder submits the proposal.

d. Should a shareholder provide the company with a written
statement that he or she intends to continue holding the securities
through the date of the shareholder meeting?

Yes. The shareholder must provide this written statement regardless of the
method the shareholder uses to prove that he or she continuously owned the
securities for a period of one year as of the time the shareholder submits the
proposal.

2. In order for a proposal to be eligible for inclusion in a company's
proxy materials, rule 14a-8(d) requires that the proposal, including
any accompanying supporting statement, not exceed 500 words. The
following questions and answers address issues regarding the 500-
word limitation. -

a. May a company count the words in a proposal's "title" or
"heading” in determining whether the proposal exceeds the 500-
word limitation?

Any statements that are, in effect, arguments in support of the proposal
constitute part of the supporting statement. Therefore, any "title" or
"heading" that meets this test may be counted toward the 500-word
limitation.

b. Does referencing a website address in the proposal or supporting
statement violate the 500-word limitation of rule 14a-8(d)?

No. Because we count a website address as one word for purposes of the
500-word limitation, we do not believe that a website address raises the
concern that rule 14a-8(d) is intended to address. However, a website
address could be subject to exclusion if it refers readers to information that
may be materially false or misleading, irrelevant to the subject matter of the
proposal or otherwise in contravention of the proxy rules. In this regard,
please refer to question and answer F.1,

3. Rule 14a-8(e)(2) requires that proposals for a regularly scheduled
annual meeting be received at the company's principal executive
offices by a date not less than 120 calendar days before the date of

http://www.sec.gov/mterps/legal/cfslb 14htm - 11/01/2005




Rule 14a-8. Sharcholder Proposals

(a)

(b)

shareholder seeking to submit the proposal.

* pany that I am eligible?

This section addresses when a company must include a shareholder’s proposal in its pro
statement and identify the proposal in its form of proxy when the company holds g
annual or special meeting of shareholders. In summary, in order to have your sharehol
proposal included on a company’s proxy card, and included along with any supportiné
statement in its proxy statement, you must be eligible and follow certain procedures. Und|
a few specific circumstances, the company is permitted to exclude your proposal but on ?
after submitting its reasons to the Commission. We structured this section in 2 questiog
and-answer format so that it is easier to understand. The references to you are to "~

Question 1: What is a proposal?

A shareholder proposal is your recommendation or requirement that the company and/c
its board of directors take action, which you intend to present at a meeting of the comp ,3
ny’s shareholders. Your proposal should state as clearly as posslble the course of 2 '='
that you believe the company should follow. If your proposal is placed on the com,
proxy card, the company must also provide in the form of proxy means for sharehol
specify by boxes a choice between approval or disapproval, or abstention. Unless otherw
indicated, the word proposal" as used in this section refers both to your proposal, and

your correspondmg statement in support of your proposal (if any).

QuemonZ.Whouehgibletosnbmaproposal.andhowdoldunonsmmtothe A‘

(1) In order to be eligible to submit a proposal, you must have contmuously held at le;
$2,000 in market value, or 1%, of the company’s securities entitled to be voted on ..' iy
proposal at the meeting for at least one year by the date you submit the proposal Yo
must continue to hold those securities through the date of the meeting. 1

(2) I you are the regtsteted holder of your securities, which means that your 1
appears in the company’s records as a shareholder, the company can verify your eligibils
on its own, although you will still have to provide the company with a written statemes f
that you intend to continue to hold the securities through the date of the meeting of shash
holders. However, if like many shareholders you are not a registered holder, the compas
likely does not know that you are a shareholder, or how many shares you own. In th

_—



(2) The deadline is calculated in the following manner if the proposal is submitted foy §

regularly scheduled annual meeting. The proposal must be received at the compan

, ‘principal executive offices not less than 120 calendar days before the date of the compan

e e PEOXY-Statement: released-to- shareholders in connection with - the prcvrour year'’s ann

~ meeting. However, if the company did not hold an annual meeting the previous year, or

the date of this year’s annual meeting has been changed by more than 30 days from thi

date of the previous year's meeting, then the deadline is a reasonable time before the coms

pany begins to print and mail its proxy materials.

(3) If ydu are submitting your proposal for a meetmg of shareholders other than a
larly scheduled annual meeting, the deadline is a reasonable time before the com
begins to print and mail its proxy materials.

() Question 6: Whattflfaﬂmfollowoneoftheehgibﬂnyorprooedmalreqmeme“
ex;:hmedmanswmtoQuuuomlthrongh4ofthusecuon? ‘

(1) The company may exclude your proposal, but only after it has notified you of the -
problem, and you have failed adequately to correct it. Within 14 calendar days of receiving 1
your proposal, the company must notify you in writing of any procedural or eligibility
deficiencies, as well as of the time frame for your response. Your response must be post-
marked, or transmitted electronically, no later than 14 days from the date you received the -
company’s notification. A company need not provide you such notice of a deficiency if the *
deficiency cannot be remedied, such as if you fail to submit a proposal by the company’y. :
properly determined deadline. If the company intends to exclude the proposal, it will laﬁez 3
have to make a submission under § 240.14a-8 and provide you with a copy under Quec- ;
tion 10 below, § 240.14a-8(j). 7

(2) If you fail in your promise to hold the required number of securities through the date ;
of the meeting of shareholders, then the company will be penmtued to exclude all of yout
proposals from its proxy materials for any meeting held in the following two calendar
years. A

(8) Question 7: Who has the burden of persuading the Commission or its staff that my pro-
posal can be excluded? .

Except'as otherwise noted, the burden is on the company to demonstrate that it is entitled
to exclude a proposal.

(R} Question 8: Must I appear personally at the sharcholders’ mecting to present the proposal?
(1) Either you, or your representative who is qualified under state law to present the

proposal on your behalf, must attend the meeting to present the proposal. Whether you
attend the meeting yourself or send a qualified representative to the meeting in your place,



{5) Relevance: If the proposal relates to operations which account for less than 5 per-

cent of the company’s total assets at the end of its most recent fiscal year, and for less than
5 percent of its net earnings and gross sales for its most recent fiscal year, and is not
otherwise slgmflcantly related to the company sbusiness; . oo

(6) Absence of power/authority: If the company would lack the power or authonty to
implement the proposal;

(7) Management functions: If the proposal deals with a matter relatng to the compa-
ny’s ordinary business operations;

(8) Relates to election: If the proposal relates to an election for membership on the
company’s board of directors or analogous governing body;

(9) Conflicts with compa‘ny"s proposal: If the proposal directly conflicts with one of the
‘company’s own proposals to be submitted to shareholders at the same meeting;

Note to paragraph (i)(9): A company’s submission to the Commission under this section
should specify the points of conflict with the company’s proposal.

(10) Substantially implemented: If the company has already substantially implemented
the proposal

(11) Duphcatnon. If the proposal substantially duplicates another proposal previously
submitted to the company by another proponent that will be included in the company‘s
proxy materials for the same meeting;

(12) Resubmissions: If the proposal deals with substantially the same subject matter as
another proposal or proposals that has or have been previously included in the company’s
proxy materials within the preceding 5 calendar years, a company may exclude it from its
proxy materials for any meeting held within 3 calendar years of the last time it was
included if the proposal received:

(i) Less than 3% of the vote if proposed once within the preceding 5 calendar years;

(ii) Less than 6% of the vote on its last submission to shareholders, if proposed twice
previously within the preceding § calendar years; or

(iii) Less than 10% of the vote on its last submission to shareholders if proposed three
times or more previously within the preceding § calendar years; and

562 . Rule 144 N



(1) The company may elect to include in its proxy statement reasons why it beli
shareholders should vote against your proposal. The company is allowed to make
ments reflecting its own point of view, just as you may express your own point of view in
your proposal's suppomng statement. T

(2) However, if you believe that the company’s opposition to your proposal containg:
materially false or misleading statements that may violate our anti-fraud rule, § 240.14a-9,-

you should promptly send to the Commission staff and the company a letter explammg thg ;
reasons for your view, along with a copy of the company’s statements opposing your pro--
posal. To the extent possible, your letter should include specific factual information
demonstrating the inaccuracy of the company’s claims. Time permitting, you may wish to
try to work out your differences with the company by yourself before contacting thc ;
Cornmxssxon staff, :

(3) We requu-e the company to send you a copy of its statements opposmg your proposal
before it mails its proxy materials, so that you may bring to our attention any materially
false or misleading statements, under the following timeframes:

(i) If our no-action response requires that you make revisions to your proposal or
- supporting statement as a condition to requiring the company to include it in its proxy
“materials, then the company must provide you with a copy of its opposition statements
_ no later than 5 calendar days after the company receives a copy of your revised pro-
posal; or

(ii) In all other cases, the company must provide you with a copy of its opposmou
statements no later than 30 calendar days before its files definitive copxes of its proxy
statement and form of proxy under § 240.14a-6.

Rule 14a-9. False or Misleading Statements

(a)

(b)

564

No solicitation subject to this regulation shall be made by means of any proxy statement,
form of proxy, notice of meeting or other communication, written or oral, containing any
statement which, at the time and in the light of the circumstances under which it is made, is
false or misleadmg with respect to any material fact, or which omits to state any material
fact necessary in order to make the statements therein not false or misleading or necessary
to correct any statement in any earlier communication with respect to the solicitation of a
proxy for the same meeting or subject marter which has become false or misleading,

The fact that a proxy statement, form of proxy or other soliciting material has been filed with
or examined by the Commission shall not be deemed a finding by the Commission that such
material is accurate or complete or not false or misleading, or that the Commission has
passed upon the merits of or approved any statement contained therein or any matter to be

‘acted upon by security holders No representation contraryfo the foregoing shall be made.
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(i) The first way is.t0 _submit to |

case, at the time you submit your proposal, you must prove your eligibility to the company '
in one of two ways:

the company a. from the “record”™ - -
holder of your securities (usually a broker or bank) verifying that, at the time you sub-
mitted your proposal, you continuously held the securities for at least one year. You
must also include your own written statement that you intend to continue to hold the
securities through the date of the meeting of shareholders; or

(i) The second way to prove ownership applies only if you have filed a Schedule 13D,
Schedule 13G, Form 3, Form 4 and/or Form §, or amendments to those documents or
updated forms, reflecting your ownership of the shares as of or before the date on which
the one-year eligibility period begins. If you have filed one of these documents with the
SEC, you may demonstrate your eligibility by submitting to the company: '

(A) A copy of the schedule and/or form, and any subsequent amendments reporting
a change in your ownership level; .

(B) Your written statement that you continuously held the :equired' pumber of
shares for the one-year period as of the date of the statement; and

~ (C) Your written statement that you intend to continue ownership of the shares
through the date of the company’s annual or special meeting. : :

: {9 Question 3: How many proposals may I submit?

Each shareholder may submit no more than one proposal to a company for a particular
sha;eholders’ meeting. _ ‘

Question 4: How long can my proposal be?

~ The proposal, including any accompanying Supporting statement, may not'exceed 500

words.
Question 5: What is the deadline for submitting a proposal?

(1) If you are submitting your proposal for the company’s anmual meeting, 'you can in
most cases find the deadline in last year’s proxy statement. However, if the company did
not hold an annual meeting last year, of has changed the date of its meeting for this year
more than 30 days from last year’s meeting, you can usually find the deadline in one of the
company’s quarterly reports on Form 10-Q or 10-QSB, or 'in shareholder reports of
investment companies under § 270.30d-1 of this chapter of the Investment Company of
1940. In order to avoid controversy, shareholders should submit their proposais by means,
including electronic means that permit them to prove the date of delivery.
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you should make sure that you, or your representative, follow the proper state law proce-
bt dures for attending the meeting and/or presenting your proposal.

. and the company permits you or your representative to present your proposal via such
= media, then you may appear through electronic media rather than travelmg to the meeting -
to appear in person.

— - {2} i the company holds its shareholder meeting in whole . or in part via electronic media,

L (3) If you or your qualified representative fail to appear and present the proposal, with-
? out good cause, the company will be permitred to exclude all of your proposals from its
- proxy matenals for any meetings held in the following two calendar years.

(i} Question 9: lf[havecomphedthhtheprooeduralreqmremenu,onwhntotbabm may
a company rely to exclude my proposal?

(1) Improper under state law: If the proposal is not a proper subject for a_cﬁon by share-
holders under the laws of the jurisdiction of the company’s organization;

Note to paragraph (i}(1): Depending on the subject matter, some proposals are not
considered proper under state law if they would be binding on the company if approved by
shareholders. In our experience, most proposals that are cast as recommendations or
‘requests that the board of directors take specified action are proper under state law.
Accordingly, we will assume that a proposal drafted as a recommendation or suggestion is
proper unless the company demonstrates otherwise.

(2) Violation of law: If the proposal would, if xmplemented cause the company to vxolate
any state, federal, or foreign law to which it is sub)ect;

Note to paragraph (i){2): We will not apply this basis for exclusioﬁ to permit exclusion of
a proposal on grounds that it would violate foreign law if compliance with the foreign law
would result in a violation of any state or federal law.

(3) Violation of proxy rules: If the proposal or supporting statement is contrary to any
of the Commission’s proxy rules, including § 240.14s-9, which prohibits matemlly false or
misleading statements in proxy soliciting materials;

(4) Personal gricvance; special interest: If the proposal relates to the redress of a
personal claim or grievance against the company or any other person, or if it is designed to
result in a benefit to you, or to further a personal interest, which is not shared by the other
shareholders at large;

L1
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(k)

)

(m)

(13) Specific amount of dividends: If the proposal relates to specific amounts. of cash or
stock dividends.

Question-10: What proeedute&must checompany follow imm&mds to. cxc!gdg_n,lxu I
proposal? .

(1) If the company intends to exclude a proposal from its proxy materials, it must file its
reasons with the Commission no later than 80 calendar days before it files its definitive
proxy statement and form of proxy with the Commission. The company must simulta-
neously provide you with a copy of its submission. The Commission staff may permit the
company to make its submission later than 80 days before the company files its definitive
proxy statement and form of proxy, if the company demonstrates good cause for missing
the deadline.

{(2) The company must file six paper copies of the following:

(i) The proposal; :

(ii) An explanation of why the company believes that it may exclude the ptoposal,
which should, if possible, refer to the most recent applicable authonty, such as prior
Division letters issued under the rule; and

(iii) A supporting opinion of counsel when such reasons are based on matters of state
or foreign law.

Question 11: May I submit my own statement to the Commission responding to‘the‘
company’s arguments?-

Yes, you may submit a response, but it is not required. You should try to submit any
response to us, with a copy to the company, as soon as possible after the company makes
its submission. This way, the Commission staff will have time to consider fully your sub-
mission before it issues its response. You should submit six paper copies of your response.

Question 12: If the company includes my shareholder pmposal in its proxy matenals what
information about me must it include along with the proposal itself?

(1) The company’s proxy statement must include your name and address, as well as the
number of the company’s voting securities that you hold. However, instead of providing
that information, the company may instead include a statement that it will provide th
information to shareholders promptly upon receiving an oral or written request.

(2) The company is not responsible for the contents of your proposal or supporting statemen

Question 13: What can I do if the company includes in its proxy statement reasons why it
believes sharcholders should not vote in favor of my proposal, and I disagree with some of
its statements?

.



~ (a) Predictions as to specific future market values.

oLl L T TN

Note: The following are some examples of what, depending upon particular facts and
circumstances, may be misleading within the meaning of this section:

(b) Material which directly or indirectly impugns character, integrity or personal reputa-
tion, or directly or indirectly makes charges concerning improper, dlegal or immoral con-
duct or associations, without factual foundation.

(c) Failure to so identify a proxy statement, form of proxy and other soliciting material as
to clearly distinguish it from the soliciting material of any other person or persons soliciting
for the same meeting or subject matter. , .

(d) Claims made prior to a meeting regarding the results of a solicitation.

ol




Campos, Cynthia

From: TrackingUpdates@fedex.com

Sent: Monday, November 14, 2005 7:14 AM

To: Campos, Cynthia

Subject: FedEx Shipment 791270067201 Delivered

This tracking update has been requested by:
Name: ‘'not provided by requestor!'

E-mail: ‘'not provided by requestor!'

Our records indicate that the following shipment has been delivered:

Tracking number: 791270067201
Reference: ‘ FC1000001100

Ship (P/U) date: Nov 12, 2005

Delivery date: Nov 14, 2005 09:49 AM
Sign for by: ‘ A.WATTS -

Delivered to: Shipping/Receiving
Service type: FedEx Priority Overnight
Packaging type: FedEx Envelope

Number of pieces: 1

Weight: 0.5 LB

Shipper Information Recipient Information
Cynthia Campos ‘ Office of the Controller
SEMPRA ENERGY New York City

101 ASH STREET 1 Centre Street

SAN DIEGO New York

CA NY

us us

92101 100072341

Special handling/Services:
Deliver Weekday

Please do not respond to this message. This email was sent from an unattended mailbox.
This report was generated at approximately 8:56 AM CST on 11/14/2005.

To learn more about FedEx Express, please visit our website at fedex.com.
All weights are estimated.

To track the status of this shipment online, please use the following:
https://www.fedex.com/fedexiv/us/findit/nrp.jsp?tracknumbers=791270067201
&language=en&opco=FX&clientype=ivpodalrt

This tracking update has been sent to you by FedEx on the behalf of the Requestor noted
above. FedEx does not validate the authenticity of the requestor and does not validate,
guarantee or warrant i-he authenticity of the request, the requestor's message, or the
accuracy of this tracking update. For tracking results and fedex.com's terms of use, go
to fedex.com.

_ Thank you for your business.



FedEx | Ship Manager | Label 7912 7006 7201 Page 1 of 1.

' From:~ Origin ID:  (619)699-50%8 F [E Ship Date: 11INOV05
swsr};ﬂupsf éa:l‘g;sGY Expres. Q%Vei'éa' 5271712/1NETZSOO
101 ASH STREET Accounf: § esttester
REF: FC1000001100 )
QL
~ SHIPTO: (619)699-5058 BILL SENDER v ’
Office of the Controller Delivery Address Bar Code
New York City
1 Centre Street
New York, NY 100072341 ~ .
PRIORITY OVERNIGHT ~ MON
) I wi i Deliver By:
l v }Iw TRK# 7912 7006 7201 ‘& 14NOVOS
| E i " EWR A1
i f } 10007 -NY-Us ] [ !
l “ B ; Il |Ijll FI Dllﬂ"

Shipping Label: Your shipment is complete
1. Use the 'Print’ feature fram your browser to send this page to your laser or inkjet printer.
2. Fold the printed page alcng the horizontal line.

3. Place label in shipping pouch and affix it to your shipment so that the barcode portion of the label can be read and scanned.

Warning: Use only the printed original label for shipping. Using a photocopy of this label for shipping purposes is fraudulent
and could result in additional billing charges, along with the cancellation of your FedEx account number.

Use of this system constitutes your agreement to the service conditions in the current FedEx Service Guide, available on fedex.com. FedEx will not
be responsible for any claim in excess of $100 per package, whether the result of loss, damage, delay, non-delivery, musdeuvery, or misinformation,
unless you declare a higher value, pay an addtional charge, document your actual loss and file a fmely claim. Limitations found in the current FedEx
Service Guide apply. Your right to recover from FedEx for any loss, including intrinsic value of the package, loss of sales, income interest, profit,
attomey'’s fees, casts, and other forms of damage whether direct, incidental, consequential, or special is limited to the greater of $§100 or the
authorized declared value. Recovery cannot exceed actuat documented loss. Maximum for items of extraordinary value is $500, e.g. jewelry,

precious metals, negotiable instruments and other items listed in our Service Guide. Written claims must be filed within strict time limits, see current
FedEx Service Guide.
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)

(h)

(2) The deadline is calculated in the following manner if the proposal is submitted fos ¢
regularly scheduled annual meeting. The proposal must be received at the noam.nb
principal executive offices not less than 120 calendar days before the date of the compan

meeting. However, if the company did not hold an annual meeting the previous year, or
the date of this year’s annual meeting has been changed by more than 30 days from th
date of the previous year’s meeting, then the deadline is a reasonable time before the coms
pany begins to print and mail its proxy materials.

(3) ¥ wor are submitting your proposal for a meeting of shareholders other than a regy &
larly scheduled annual meeting, the deadline is a reasonable time before the compang
begins to print and mail its proxy materials.

Question 6: ﬂ-%.n—?mamo:oionoo»nrnn_ivm:wongﬁn_nﬁg.“
nﬁg&ﬁgasbﬂgaa-n:di&om&ﬁgonm

(1) The company may exclude your proposal, but only after it has notified you of the -
problem, and you have failed adequately to correct it. Within 14 calendar days of receiving -
your proposal, the company must notify you in writing of any procedural or eligibility
deficiencies, as well as of the time frame for your response. Your response must be post-
marked, or transmitted electronically, no later than 14 days from the date you received the ]
company’s notification. A company need not provide you such notice of a deficiency if the
deficiency cannot be remedied, such as if you fail to submit a proposal by the company’s. 3
properly determined deadline. If the company intends to exclude the proposal, it will _»L 3
have to make a submission under § 240.14a-8 and provide v.oe with a copy under D:ﬂ.
tion 10 _uo_oﬂ. § 240.14a-8(j). 4 , !

(2) If you fail in your promise to hold the required number of securities through the date
of the meeting of shareholders, then the company will be vonB_S& to exclude all of yout
proposals from its proxy materials for any meeting held in the following two calendar
years. :

Omisetion 7: Wha had the burden of neranadine the Commiceion ar ite etaff thar myv nea

~ T ——— VY e Setew vmmw e wwms W WS v eswrasmg weew v esmmessvwawes we SYw —veee Teesee asa) Qe

posal can be excluded?

Mnnnvn,»,u otherwise noted, the burden is on the company to demonstrate that it is entitled
to exclude a proposal.

Question 8: Must | appear personally at the shareholders’ Bonnnm to present the proposal?

(1) Either you, or your representative who is qualified under state law to present the
proposal on your behalf, must attend the meeting to present the proposal. Whether you
attend the meeting yourself or send a qualified representative to the meeting in your place,

h

Q

(4)
pe!

sh:



Rule 14a-8. Sharcholder Proposals

(a)

(b)

This section addresses when a company must include a shareholder’s proposal in its pro .. A
statement and identify the proposal in its form of proxy when the company holds ag!
annual or special meeting of shareholders. In summary, in order to have your mrnnomo_.
proposal included on a company’s proxy card, and included along with any supportin
statement in its proxy statement, you must be eligible and follow certain procedures. Undj
a few specific circumstances, the company is permitted to exclude your proposal, but or
after submitting its reasons to the Commission. We structured this section in a questiog
and-answer format so that it is easier to understand. The references to wo: are 3 :

shareholder seeking to submit the proposal.

a ‘,_.-:-14

e

Question 1: What is a proposal?

A shareholder proposal is your recommendation or requirement that the company and/e
its board of directors take action, which you intend to present at a meeting of the comg .»M
ny’s shareholders. Your proposal should state as clearly as vomm__v_o the course of actiof
that you believe the company should follow. If your proposal is placed on the co:
proxy card, the company must also provide in the form of proxy means for ur»nur&n
specify by voxnm a choice between approval or disapproval, or abstention. Unless otherwis
indicated, the word E.ovom»_s as used in this section refers both to your proposal, »E-

your corresponding statement in support of your proposal (if any).

Oﬂgonu.ﬂroao_@v_nsanvgnug B.—roiaa—mgoﬂnﬁﬁan-n
pany that I am eligible? -

{1} Iz order to be eligible to cubmit a proposal. you must have continuously held at les
$2,000 in market value, or 1%, of the company’s securities entitled to be voted on .r
proposal at the meeting for at least one year by the date you submit the vnovoﬁ_ Yol

must continue to hold those securities n:.o:wv the date of the meeting.

(2) If you are the ..um_mnunon holder of your securities, which means that your r
appears in the company’s records as a shareholder, the company can verify your eligibilis
on its own, although you will still have to provide the company with a written statemeni
that you intend to continue to hold the securities through the date of the meeting of sh
holders. However, if like many shareholders you are not a registered holder, the compam
likely does not know that you are a shareholder, or how many shares you own. In thi

cas
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- mo

not
mo
cor
inv
19«
incl



THE CITY OF NEW YORK TELEPHONE: (212) 669-7775

OFFICE OF THE COMPTROLLER FAX NUMBER: (212) 815-8578
1 GENTRE STREET ROOM 1120 EMAIL: RSIMON@COMPTROLLER.NYC.GOV
NEW YORK, N.Y. 10007-2341 . NYC.

WILLIAM C. THOMPSON, JR.
COMPTROLLER

Richard S. Simon

Deputy General Counse!

December 12, 2005

BY EXPRESS MAIL
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Securities and Exchange Commission
Division of Corporate Finance

Office of the Chief Counsel ‘
450 Fifth Street, N.W.
Washington, D.C. 20549
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Re:  Sempra Energy =
Shareholder Proposal submitted by New York City Pension Funds

To Whom It May Concern:

I write on behalf of the New York City Pension Funds (the "Funds") in
response to the November 23, 2005 letter sent to the Securities and Exchange
Commission (the "Commission") by inside counsel for Sempra Energy ("Sempra”
or the "Company"). In that letter, the Company contends that the Funds'
shareholder proposal (the "Proposal") may be omitted from the Company's 2006
proxy statement and form of proxy (the "Proxy Materials") pursuant to Rules 14a-
8(b)(2) and 14a-8 (f)() under the Securities Exchange Act of 1934.

I have reviewed the Proposal, as well as the November 23, 2005 letter.
Based upon that review, as well a review of Rule 14a-8, it is my opinion that the
Proposal may not be omitted from the Company's 2006 Proxy Materials.
Accordingly, rhe Funds respectfully request that the Division of Corporate Finance
(the "Division") deny the relief that the Company seeks.

I. The Company’s Position and the Funds’ Response

In its November 23 letter, the Company requested that the Division not
recommend enforcement action to the Commission if the Company omits the
Proposal (relating to the reduction of the Company’s power plant emissions)
pursuant to two provisions of SEC Rule 14a-8: Rule 14a-8(b)(2) and Rule 14a-8(f),
relating to proof of the Funds’ continuous ownership of the Company’s shares.
The Company bears the burden of proving that the Funds have not met their burden
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of establishing the requisite shareholding under these provisions. The Company
has failed to meet that burden with respect to either of these provisions and its
request for "no-action" relief should accordingly be denied.

Specifically, the Company alleges that within the time allowed, the Funds --
which have held hundreds of thousands of shares of the Company’s stock for more
than a year -- failed to submit appropriate documentation showing that the Funds
had held $2,000 or more of the Company’s stock for at least a year before
submitting the Proposal. But the correspondence that the Company attached to its
November 23 letter shows on its face that the Company never told the Funds what
was lacking in the certifications that the Funds submitted from their custodian
bank. The Funds, left to guess what the Company meant, did promptly submit
revised certifications — which addressed a different issue from the one upon which
the Company now seeks to rely. We submit that Rules 14a-8(b)(2) and (f) require
that companies must give proponents clear enough notice of any purported defects
in their docurnentation of share ownership, so as to allow a genuine opportunity to
cure. A company must not be permitted to leave a proponent in the dark, and then
belatedly spring the announcement of the specific alleged defect only in the no-
action request to the Staff, as Sempra did here.

Here, the Office of the Comptroller, on behalf of the Funds, had obtained
signed certifications on October 24, 2005 from the Funds’ custodian bank, the
Bank of New York, showing that each of the Funds had held far more than $2,000
of the Company’s stock for the requisite one year. The October 24, 2005 letter
submitting the Funds’ Proposal to the Company, together with the Bank of New
York October 24 certifications, was then faxed to the Company a few days later, on
October 31. (In the interests of brevity, we are not attaching duplicates of the
correspondence that the Company attached to its November 23 letter to the

Division).

On November 1, 2005, the Company wrote to the Office of the Comptroller,
stating that “The letters from the Bank of New York that you submitted with your
proposal do not satisfy [the Rule’s] requirement.” The Company’s November 1
letter did not, however, identify any particular respect in which the Bank of New
York letters failed to satisfy Rule 14a-8. Rather, the letter simply paraphrased the
Rule’s requirements for demonstrating share ownership, and attached copies of the
Rule and of SLB 14. Not until November 23 did the Company identify its specific
objection: that the date on the Bank of New York’s October 24 certifications,
although the same as that on the Funds’ October 24 letter, was a week before the
October 31 dzte that the certifications and letter were then faxed to the Company.

The Office of the Comptroller, on behalf of the Funds, not knowing what
defect the Company had in mind, concluded that the Company was probably
referring to the fact that the certifications came from Bank of New York as
Custodian, rather than from an entity such as Cede or DTC as nominee. Although

2



NYU unas® Letter re! sempra rroposal
Page 3 of 5

the Funds believed that the Company’s apparent objection was in error , they
sought to address that concern as quickly as possible. On November 9, 2005, the
Office of the Comptroller faxed to the Company revised certifications from the
Bank of New York, each of which added the phrase that the Fund’s Sempra shares
were held “in the name of Cede and Company.” The date of the revised Bank of
New York certifications was left at October 24, 2005. Had the Company told the
Funds that the alleged defect could be entirely cured just by updating the date on
the Bank of New York certifications to October 31 or later, the Funds would have

done so.

But in response to the November 9 fax, the Company still declined to show
its hand. Company counsel wrote back to the Funds on November 11, opining that
revised certifications were “the same letters as you had previously included with
your original submission.” The balance of the Company’s November 11 letter once
again paraphrased the Rule, and attached a copy. The Company again chose not to
inform the Funds that the Company’s objection was simply that it needed letters
from the Bank of New York with a date of October 31, 2005 or later.

Lacking that basic information, the Funds did not write in response to the
Company’s November 11 letter. The Company’s November 23 letter to the
Commission followed -- and the Funds learned for the first time what the
Company’s objection actually was. ' :

Having finally been apprised of the Company’s specific objection, the
Funds have now cured it. On behalf of the Funds, I have submitted to Sempra’s
Chief Corporate Counsel, with a copy of this letter, the executed originals of
revised letters from the Bank of New York, dated December 12, 2005, certifying
that at all times from October 24, 2004 to the present day, each of the Funds has
maintained the required share ownership in the Company (copies of the December
12 Bank of New York certifications are attached hereto).

II. Rule 14a-8 Supports the Denial Here of No-Action Relief

Rule 14a-8(f)(1) states plainly that a proposal can be excluded for failure to
meet the eligibility or procedural requirements only if the company “has notified
you of the problem”; in particular, “company must notify you in writing of any
procedural or eligibility deficiencies . . .” Sempra never did that.

"Both before and after the publication of SLB 14, the SEC has issued no-action responses
which would indicate that Rule 14a-8(b)(2) only requires that the "broker or bank" holding the
stock on behalf of the beneficial owner -- such as a pension fund -- furnish a certification. The
Rule does not require that the nominee, such as Cede, furnish the certification. See Equity
Office Properties Trust (March 28, 2003); EMC Corp. (March 14, 2002); and Dillard Dept.
Stores, Inc. (March 4, 1999).
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The Staff has consistently stated explicitly that a Company must clearly
inform a proponent what additional documentation of continuous stock ownership
it must submit in order to comply with the requirements of Rule 14a-8. Most
recently, in SciClone Pharmaceuticals, Inc. (April 14, 2005), SciClone noted in its
request for a no-action letter that it had advised the proponent that he “would be
required to submit documentation to the Company proving that he has held at least
$ 2,000 in market value of the Company's securities (which is less than the 1% of
outstanding securities alternative provided under Rule 14a-8(b)(1)) for at least a
year.” SciClone’s notice to the proponent is very similar to what Sempra sent to
the Funds. In response to SciClone’s request for relief, the Staff advised:

Rules 14a-8(b) and 14a-8(f) require a proponent to provide
documentary support of a claim of beneficial ownership upon request.
While it appears that the proponent provided some indication that he
owned shares, it appears that he has not provided a statement from the
record holder evidencing documentary support of continuous beneficial
ownership of § 2,000, or 1% in market value of voting securities, for at
least one year prior to submission of the proposal. We note, however,
that SciClone failed to inform the proponent of what would
constitute appropriate documentation under rule 14a-8(b) in
SciClone's request for additional information from the proponent.
(Emphasis added, above and in excerpt below)

The Staff, accordingly, conditioned any grant of no-action relief upon first giving the
proponent the opportunity to cure the defect in its submission of documentary support:

Accordingly, unless the proponent provides SciClone with
appropriate documentary support of ownership, within seven
calendar days after receiving this letter, we will not recommend
enforcement action to the Commission if SciClone omits the proposal
from its proxy materials in reliance on rules 14a-8(b) and 14a-8(f).

The Staff used effectively identical language to reach the same result in other instances
where a company has failed to specify what further documentation a proponent had to furnish
in order to comply with Rule 14a-8. See AMR Corp. (March 15, 2004); ATT&T Corp. (Jan.
16, 2004); Comcast Corp. (Dec. 30, 2003); Lucent Technologies, Inc. (Sept. 29, 2003);
Radian Group, Inc. (Feb. 28, 2003); Honeywell International, Inc. (Feb. 18, 2003); IBM
Corp. (Feb. 18, 2003); AmSouth Bancorporation (Feb. 17,2002); Sysco Corp. (July 16,
2001); General Motors Corp.(April 6,2001); Minnesota Mining and Manufacturing Co.
(Jan. 8, 2001); Woodward Governor Co. (Nov. 3, 2000); Cabot Corp. (Dec. 9, 1999); and
Triarc Companies, Inc. (March 29, 1999).

From all of those Staff determinations, one principle is clear: where a company’s
response to a purportedly inadequate certification of share ownership is merely to cite, quote,
or provide a copy of, the Commission’s Rules, without clearly stating what more is needed for

4



AN 4 Ludlibo ALl Tl pldlipld 1 1UPYoadl

Page 5-0f 5

an appropriate certification, then proponent will be given an opportunity to promptly supply
that additional documentation, before the Staff will issue a no-action letter. Had the Company
given the Funds that information, the Funds could readily have supplied the appropriate
documentation weeks ago, without the need for involving the Staff.

The Funds have now supplied that documentation. Thus, any possible defect in the
Funds’ certifications as to Sempra has now been fully cured. We respectfully submit that
there is now no possible basis for the grant of no-action relief, conditional or otherwise.

The Company’s request for no-action relief under Rules 14a-8(b)(2) and 14a-8(f)
should be denied.

V. Conclusion

For the reasons stated above, the Funds respectfully submit that the Company's request
for "no-action" relief should be denied. Should you have any questions or require any
additional information, please contact me.

Thank you for your time and consideration.

Very truly yours,

Richard S. Simon
Deputy General Counsel

cc: By Express Mail, with original revised certifications:

Gary W. Kyle, Esq.
Chief Corporate Counsel
Sempra Energy

101 Ash Street, HQ12ZA
San Diego, CA 92101




Securities Servicing
The Bank of New York
One Wall Street

New York, NY 10286

: 7he BANK
of NEW YORK

December 12, 2005
To Whom It May Concern
Re: Sempra Energy - CUSIP#: 816851109

Dear Madame/Sir:

The purpose of this letter is to provide you with the holdings for the above referenced asset
continuously held in custody from October 24, 2004 through today at The Bank of New York in the
name of Cede and Company for the New York City Employees' Retirement System.

the New York City Employees' Retirement System 210,122 shares

At all times during the period October 24, 2004 to December 12, 2005 the New York City
Employees' Retirement System continuously held at least $2,000 worth of Sempra Energy common

stock.

Please do not hesitate to contact me should you have any specific concerns or questions.

Sincerely,

(e //q A

Alice Rugg1ero
Vice President



Securities Servicing
The Bank of New York
One Wall Street

New York, NY 10286

December 12, 2005
To Whom It May Concern
Re: Sempra Energy - CUSIP#: 816851109

Dear Madame/Sir:

The purpose of this letter is to provide you with the holdings for the above referenced asset
continuously held in custody from October 24, 2004 through today at The Bank of New York in the
name of Cede and Company for the New York City Teachers' Retirement System.

the New York City Teachers' Retirement System 206,867 shares

At all times during the period October 24, 2004 to December 12, 2005 the New York City Teachers'
Retirement System continuously held at least $2,000 worth of Sempra Energy common stock.

Please do not hesitate to contact me should you have any specific concerns or questions.

Sincerely,

;fZ&J /gf/f*f/:eﬁ&

Alice Ruggiero (

Vice President



* Securities Servicing

The Bank of New York
One Wall Streer
New York, NY 10286

The BANK
of NEW YORK

December 12, 2005
To Whom It May Concern
Re: Sempra Energy - CUSIP#: 816851109

Dear Madame/Sir:

The purpose of this letter is to provide you with the holdings for the above referenced assct
continuously held in custody from October 24, 2004 through today at The Bank of New York in the
name of Cede and Company for the New York City Board of Education Retirement System.

the New York City Board of Education Retirement System 10,228 shares

At all times during the period October 24, 2004 to December 12, 2005 the New York City Board of
Education Retirement System continuously held at least $2,000 worth of Sempra Energy common
stock.

Please do not hesitate to contact me should you have any specific concerns or questions.

Sincerely,

- /7 |
ﬁi@ > /{:j”/[/‘f/{"/fgg—
{ J

Alice Ruggiero
Vice President



Securities Servicing
The Bank of New York
One Wall Street

New York, NY 10286

The BANK
of NEW YORK

December 12, 2005
To Whom It May Concern
Re: Sempra Energy - CUSIP#: 816851109

Dear Madame/Sir:

The purpose of this letter is to provide you with the holdings for the above referenced asset
continuously held in custody from October 24, 2004 through today at The Bank of New York in the
name of Cede and Company for the New York City Police Pension Fund.

the New York City Police Pension Fund 83,225 shares

At all times during the period October 24, 2004 to December 12, 2005 the New York City Police
Pension Fund coatinuously held at least $2,000 worth of Sempra Energy common stock.

Please do not hesitate to contact me should you have any specific concerns or questions.

Sincerely,
A3

/J/Zc,e ﬂﬁcm@a

Alice Ruggitto
Vice President




~  Securities Servicing
The Bank of New York
One Wall Street
New York, NY 10286

December 12, 2005
To Whom It May Concern
Re: Sempra Energy - CUSIP#: 816851109

Dear Madame/Sir:

The purpose of this letter is to provide you with the holdings for the above referenced asset
continuously held in custody from October 24, 2004 through today at The Bank of New York in the
name of Cede and Company for the New York City Fire Department Pension Fund.

the New York City Fire Department Pension Fund 31,052 shares

At all times during the period October 24, 2004 to December 12, 2005 the New York City Fire
Department Pension Fund continuously held at least $2,000 worth of Sempra Energy common

stock.

Please do not hesitate to contact me should you have any specific concerns or questions.

Sincerely,

&74\’2{,4":}?, /gﬁfmﬁ“

Alice Ruggiero (
Vice President
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Sempra Energy” roe Counte
Iy esrmii T Chief C te C |

p gy I”{é:i.z;ﬁ_i ] t_D ief Corporate Counse
101 Ash Street, HQ12A

?n;; nee 23 ?;g H 2 ! San Diego, CA 92101-3017

Tel: 619.696.4373
Fax: 619.696.4443
ghyle@sempra.com

December 21, 2005

Securities Exchange Act of 1934
Rules 14a-8(b) and (f)

U.S. Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

100 F Street, N.E.

Washington, D.C. 20549

Re: Shareholder Proposal Submitted by the NYC Comptroller --
Exclusion for Failure to Provide Requisite and Timely Proof of
Continuous Share Ownership -- Response to NYC Comptroller
Letter of December 12, 2005

Ladies and Gentlemen:

Please refer to my letter to you dated November 23, 2005 (a copy of which
is enclosed) regarding the shareholder proposal the we received from the Office of the
Comptroller of New York City on behalf of five pension funds (collectively, the "funds")’
for inclusion in the proxy materials for our 2006 Annual Meeting of Shareholders pursuant
to the Commission’s Shareholder Proposal Rule.

' The five funds on whose behalf the proposal was submitted are the New York City Employees'
Retirement System, the New York City Teachers' Retirement System, the New York City Police Pension
Fund, the New York City Fire Department Pension Fund and the New York City Board of Education
Retirement System. The Comptroller serves as trustee, custodian or both for each fund.
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We have received a copy of a letter to you from the Comptroller's Deputy
General Counsel dated December 12, 2005 (a copy of which is enclosed) responding to
our request that the Staff advise us that it will not recommend any action to the
Commission in respect of our exclusion of the funds' proposal from our proxy materials.
This letter responds to the Comptroller’s letter and renews our request for a no action
letter.

Notably, the Comptroller does not assert that the documentation of share
ownership he previously provided on behalf of the funds satisfies the proof of eligibility
requirements of the Shareholder Proposal Rule. Indeed, his letter implicitly concedes that
it does not.

Instead, the Comptroller's letter asserts (incorrectly) that we failed
properly to notify him of the defects in the funds' eligibility documentation and he now
seeks (belatedly) to cure the defects. His assertions are incorrect and the no action letters
that he cites to support them involve fundamentally different facts that those presented
here.

Within just the last year, the Staff twice has considered challenges to
the adequacy of substantively identical notices of eligibility defects in documentation
of continuous share ownership. In each case, the Staff rejected the proponents'
claims that Sempra Energy's notices failed to adequately apprise them of the defects
in the documentation that they had provided and also rejected the proponent's
belated cure of the documentation defects. The Staff concurred, as it should do
here, in the exclusion of the proposals from our proxy materials for failure of the
proponents to have timely provided requisite proof of continuous share ownership.
See, Sempra Energy (December 23, 2004) and Sempra Energy (December 22, 2004).
These no action letters are more fully discussed below under the caption "Recent No
Action Letters Also Confirm the Sufficiency of Sempra Energy's Notices of Defects --
Sempra Energy No Action Letters.”

As also more fully discussed below, our multiple notices to the
Comptroller of eligibility defects go far beyond the requirements of Rule 14a-8(f) and the
guidelines of Staff Legal Bulletins Nos. 14 (July 13, 2001) and 14B (September 15,
2004). They properly and timely notified the Comptroller of the documentation required
by the Shareholder Proposal Rule and the defects in the documentation provided.

The funds have not provided us with requisite and timely documentation
of eligibility to submit their shareholder proposal after twice having been timely and
properly requested to do so. And we are not required to consider their belated submission
of revised eligibility documentation.

We are permitted to exclude and intend to exclude the funds' proposal
from our proxy materials without regard to whether the Comptroller's belated submission
would have been sufficient proof of the funds' eligibility to submit their proposal had that
documentation been timely submitted.
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Sempra Energy Notices of Eligibility Defects -

Contrary to the Comptroller's assertions, our two notices of defects in the
funds' eligibility documentation did not "simply [paraphrase] the Rule's requirements for
demonstrating share ownership, and [attach] copies of the Rule and of SLB 14." Instead,
the notices and their enclosures fully apprised the Comptrolier of the deficiencies in the
funds' documentation and went well beyond the notification requirements of the
Shareholder Proposal Rule and the guidelines of Staff Legal Bulletins 14 and 14B.

We twice wrote to the Comptroller notifying him of the defects in the
funds' eligibility documentation and of the time frame by which requisite documentation
must be provided.

Our first letter was entitled "Shareholder Proposal -- Notice of
Eligibility Deficiency" in bold face type. It was sent the day after we received the funds'
proposal following our determination that the eligibility documentation submitted with
the proposal failed to establish, as required by the Shareholder Proposal Rule, that any of
the funds had continuously held at least $2000 in market value of our shares for at least
one year at the time the proposal was submitted.

The first letter stated, in the first paragraph, that the funds' proposal had
been submitted to us on October 31, 2005. In the next paragraph it stated that the
documentation of continuous share ownership submitted with the proposal was "for at
least one year through the October 24, 2005 date" of the documentation.

Our second letter was entitled "Shareholder Proposal -- Notice of
Continued Eligibility Deficiency" in bold face type. It was sent the next day after the
Comptroller submitted eligibility documentation that failed to correct the defects in the
documentation that he had initially submitted.

The second letter stated, also in the first paragraph, that the funds'
proposal had been submitted on October 31, 2005. Its third paragraph stated the
eligibility documentation was dated October 24, 2005.

Immediately following these paragraphs, each of our two letters clearly
stated and highlighted in italic or bold face type that proof of beneficial ownership must
be for a continuous period of at least one year "at the time you submitted the funds'
proposal.”

In addition, the copy of the Shareholder Proposal Rule that we enclosed
with each of our two letters highlighted in bright yellow marker both the title of Rule
14a-8(b) reading "Who is eligible to submit a proposal, and how do I demonstrate to the
company that I am eligible?" and the following (and only the following) text from the
rule:

"... you must have continuously held at least $2,000

in market value, or 1% of the company's securities
entitled to be voted on the proposal at the meeting for at
least one year by the date you submit your proposal.”
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[The first way to prove your eligibility is to] "submit to
the company a written statement from the ‘record’ holder
of your securities (usually a broker or bank) that, at the
time you submitted your proposal, you continuously held
the securities for at least one year.

In addition, the pages from Staff Legal Bulletin No.14 (July 13, 2001)
that we enclosed with each of our two letters highlighted in bright yellow marker the
titles to the two relevant sections of the bulletin regarding the eligibility and procedural
requirements of the Shareholder Proposal Rule and how a shareholder's ownership should
be substantiated. And the enclosure with our second letter went even further to also
highlight the following question from Section C(1)(c) of the bulletin:

(3) If a shareholder submits his or her proposal to the
company on June 1, does a statement from the record
holder verifying that the shareholder owned securities
for one year as of May 30 of the same year demonstrate
sufficiently continuous ownership of the securities as of
the time he or she submitted the proposal? [Emphasis in
original.]

The Staff's answer to that question is: "No. A shareholder must submit proof from the
record holder verifying that the shareholder owned the securities continuously for a
period of one year as of the time the shareholder submits the proposal.”

Our letters to the Comptroller together with their enclosures, highlighted
in precisely the same manner as they were sent to him, are included in our no action letter
request of November 23.

The Comptroller's assertion that our two notices of eligibility defects did
not inform him of the nature of the defect in his submissions is incorrect. Any failure by
the Comptroller to comprehend that proof of one year continuous share ownership was
required as of the October 31 date on which the funds' proposal was submitted was not a
failure on the part of our notices but a failure on the part of the Comptroller.

Staff Legal Bulletins 14 and 14B Confirm the Sufficiency of Sempra Energy's
Notices of Defects

Staff Legal Bulletins No. 14 (July 13, 2001) and No. 14B (September 15,
2004) set forth guidance, among other things, for notices of defects in shareholder
proposals. They generally recommend that, for both eligibility and procedural defects,
the notice should provide adequate detail of what the shareholder must do to remedy the
defect. But for notices of defects in proof of share ownership Staff Legal Bulletin 14B
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goes on to provide more specific guidance. In Section C it provides, in relevant part, as
follows:

2. Is there any further guidance to companies with regard to
what their notices of defect(s) should state about demonstrating proof
of the shareholder proponent's ownership? [Emphasis in original.]

Yes. If the company cannot determine whether the shareholder satisfies
the rule 14a-8 minimum ownership requirements, the company should
request that the shareholder provide proof of ownership that satisfies the
requirements of rule 14a-8. The company should use language that
tracks rule 14a-8(b), [emphasis added] which states that the shareholder
proponent "must" prove its eligibility by submitting: .... either:

a written statement from the "record" holder of the
securities (usually a broker or bank) verifying that,
at the time the shareholder proponent submitted the
proposal, the shareholder proponent continuously
held the securities for at least one year; or ....

We have expressed the view consistently that a company does not meet its
obligation to provide appropriate notice of defects in a shareholder
proponent's proof of ownership where the company refers the
shareholder proponent to rule 14a-8(b) but does not either:

address the specific requirements of that rule in the
notice; or

attach a copy of rule 14a-8(b) to the notice. [Emphasis added.]

Sempra Energy has fully followed the guidance of Staff Legal Bulletins
Nos. 14 and 14B. It has twice notified the Comptroller proponent in writing of the
defects in the funds' eligibility documentation. In doing so it has called attention to the
date the proposal was submitted and the earlier date of the eligibility documentation. In
doing so it has tracked the language of the Shareholder Proposal Rule with each letter
stating:

Proof of eligibility must consist of a written statement from
the 'record’ holder of the funds' shares verifying that, at the time you
submitted the funds' proposal, the funds have continuously held at least
$2000 in market value of our shares for at least one year. [Emphasis in
original.]

Our first letter goes on to specifically note that; "The letters from the Bank of New York
that you provided with your proposal do not satisfy that requirement." And our second
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letter precedes the above-quoted paragraph with a statement that the Bank of New York
letters resubmitted by the Comptroller "do not meet the requirements of the Shareholder
Proposal Rule for proof of the funds' eligibility to submit a proposal.”

Indeed, our notices go well beyond the guidance provided by Staff Legal
Bulletin No. 14B. Each, in addition to tracking the language of the Shareholder Proposal
Rule as the bulletin recommends, enclosed a copy of the Shareholder Proposal Rule with
the relevant provisions highlighted in bright yellow marker. Moreover, each also
enclosed a copy of the relevant pages from Staff Legal Bulletin No. 14 with the titles to
the two relevant sections of the bulletin regarding the eligibility and procedural
requirements of the Shareholder Proposal Rule and how a shareholder's ownership should
be substantiated also highlighted in bright yellow marker. And the relevant pages of
Staff Legal Bulletin No. 14 enclosed with our second letter also highlighted in bright
yellow marker the Staff's statement to the effect that proof of continuous share ownership
of one year as of May 30 would not be sufficient proof of eligibility for a proposal
submitted on June 1 of the same year.

The No Action Letters Cited by the Comptroller Do Not Support His Assertions

The Comptroller's letter cites several no action letters in support of his
assertion that our notices of eligibility defects were inadequate. But all but one of these
letters predate Staff Legal Bulletin 14B (September 15, 2004) which provides specific
guidance (which we have not only followed and but substantially exceeded) in drafting
notices of defects in proof of share ownership.

Moreover, a careful review of the no action letter requests in the cited
letters that we have been able to locate’ reveals that they all involve facts fundamentally
different; in many cases absurdly different, from those presented here. They do not lend
support to the Comptroller's assertions.

SciClone and Similar Letters

Most prominently, the Comptroller cites and quotes from SciClone
Pharmaceutwals Inc. (April 14, 2005). But that no action letter (as well as the letters in

2 A Lexis search for a Staff response letter to ATT&T and to AT&T for the year 2004 did not produce any
results for the letter cited by the Comptroller as ATT&T Corp. (Jan. 16, 2004). (April 6, 2001). In addition,
several of the other letters cited by the Comptroller appear to have been incorrectly cited by the date of the
incoming letter to the Staff rather than by the date of the Staff's reply letter. According, we believe that the
correct citation date for the letter cited as Comcast Corp. (Dec. 30, 2003) is February 11, 2004; the correct
citation date for the letter cited as Lucent Technologies Inc. (Sept. 29, 2003) is November 26, 2003; the
correct citation date for the letter cited as Sysco Corp. (July 16, 2001) is August 10, 2001; and, the correct
citation date for the letter cited as Minnesota Mining and Manufacturing Company (Jan. 8, 2001) is
February 26, 2001. Finally, the correct date for the letter cited as General Motors (April 6, 2001) appears
to be April 3, 2001.
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AMR Corporation (March 15, 2004), Honeywell International Inc. (February 18, 2003),
AmSouth Bancorporation (February 17, 2002), and Cabot Corporation (December 9,
1999) also cited by the Comptroller) involve factual circumstances that contrast markedly
with those presented here.

Each of these letters involved a shareholder who initially submitted a
proposal without any documentation of eligibility whatsoever; received a generalized
request for eligibility documentation; responded to that request by providing account or
investment statements; and was never thereafter notified by the company of the
inadequacy of the statements.

Given the lack of specificity in the Shareholder Proposal Rule regarding
account and investment statements, a reasonable shareholder responding to a generalized
request for eligibility documentation may very well erroneously conclude that an account
or investment statement satisfies the requirement for a written statement from the record
shareholder. This is particularly so when, as in the cited letters, the request for eligibility
documentation is issued prior to the receipt of the statement and no request for additional
documentation is issued.

But the situation here is markedly different. Here, we issued multiple
notices of eligibility defects. And we issued them in response to specific documentation
submitted by the Comptroller.

Here, unlike in the no action letters cited by the Comptroller, it is difficult
to imagine that any reasonable shareholder (except through negligence) could conclude
that submitting a statement that is dated prior to the date of proposal submission satisfies
a requiremen: (highlighted in our notices of defects) that the proponent "submit to the
company a written statement ... verifying that, at the time you submitted your proposal,
you continuously held the securities for at least one year."

Other Letters Cited by the Comptroller

The Comptroller also cites International Business Machines (February 18,
2003) and Lucent Technologies (November 26, 2003). But, unlike here, each company
issued only a single generalized notice of defects and failed in any manner to further
notify the proponent of defects in the eligibility documentation or representations
received in response to that initial notice.

Here, in contrast, we promptly notified the Comptroller of defects in
specific documentation that he initially submitted with the proposal and the basis for the
inadequacy of that documentation. And when the Comptroller submitted somewhat
revised documentation, we again promptly notified him of the defects in that
documentaticn.

Finally, the Comptroller also cites Radian Group (February 28, 2003),
Comcast Corporation (February 11, 2004), Sysco Corporation (August 10, 2002),
Minnesota Mining and Manufacturing Company (February 26, 2001), General Motors
(April 3, 2001), Woodward Governor Company (September 8, 2000), and Triarc
Companies, Inc. (March 29, 1999). But in Radian, Comcast, General Motors, and
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Woodward, unlike here, each company's notice of eligibility defects cited but failed to
track the language of the Shareholder Proposal Rule or to enclose a copy of the rule. And
in both Minnesota Mining and Triarc, unlike here, each company failed to inform the
proponent that requisite proof of eligibility must be provided with 14 days from the
receipt of the company's notice of deficiency. Lastly, Sysco involved a failure of the
proponent union to have received the company's notice of defects because of a policy of
refusing deliveries from a non-union delivery service which failed to notify the company
of the refused delivery. None of these letters provides any support whatsoever for the
Comptroller's claims.

Recent No Action Letters Also Confirm the Sufficiency of Sempra Energy's Notices
of Defects

No Action Letters Previously Cited

Our letter to you of November 23 cites several no action letters all of
which deal specifically with proposals for which eligibility documentation, as here,
covered a period ending prior to the date on which the proposal was submitted. Each
letter concludes that the documentation submitted was insufficient to meet the
requirements of the Shareholder Proposal Rule and permitted the proposal to be excluded
from the company’s proxy materials.

We will not again recite the facts of these cases. However, a careful
reading of each no action letter request shows that in each and every case the relevant
notices of eligibility defects were less or no more specific and less extensive than the
notices of defects that we have provided to the Comptroller.

Sempra Energy No Action Letters

We do, however, call you attention to the no action letters in Sempra
Energy (December 23, 2004) (Zukowski Proposal) and Sempra Energy (December 22,
2004) (Harris Proposal) in respect of shareholder proposals that we received for inclusion
in our 2005 proxy materials. We did not discuss these letters in our no action letter
request of November 23 because they involve eligibility documentation covering a
period that begins less than one year before (rather than, as here, ends before) the date the
proposals were submitted.

These letters are particularly instructive with respect to the Comptroller's
assertions because they relate to eligibility defects in documentation of continuous share
ownership and to notices of eligibility defects substantively identical to the notices at
issue here.
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In each case, we received a shareholder proposal accompanied by an
account statement showing the proponents' ownership of our shares. We promptly sent
each proponent a notice of eligibility defects that advised the proponent that the account
statement submitted with the proposal did not meet the eligibility documentation
requirements of the Shareholder Proposal Rule. As we did here, we also tracked the
language of Rule 14a-8(b) to advise each proponent that proof of beneficial ownership of
our shares must be a statement from the record owner and must also verify that the
proponent had owned our shares for at least one year as of the date the proposal was
submitted to us. As we did here, we also enclosed with each notice, a copy of the
Shareholder Proposal Rule and the relevant pages of Staff Legal Bulletin No. 14 and
highlighted the relevant provisions.

In response to our notices of eligibility defects, each proponent submitted
a letter from rthe record holder of the proponent's shares attesting to the proponent's
continuous beneficial ownership of our shares from one year prior to the date of the
record holder's letter’. However, the date of the record holder's letters was subsequent to
the date that each proponent's proposal had been submitted to us. Thus, each proponent
failed to establish that he or she had continuously held our shares for at least one year as
of the date the proposal was submitted to us.

Consequently, we requested the Staff to issue a no action letters
concurring in the exclusion of the Zukowski and Harris proposals from our proxy
materials.

An attorney representing Mr. Zukowski and Ms. Harris responded to our
no action letter requests by writing to the Staff asserting, as here, that his clients had not
received sufficient notice of the defects in their eligibility documentation until they had
received our no action letter requests. As here, the attorney also belatedly submitted
revised eligibility documentation that, had it been timely provided, would have
established the eligibility of the proponents to submit their proposals.

Nonetheless, the Staff issued no action letters concluding that we could
exclude both proposals from our proxy materials because the proponents had "failed to
supply, within 14 days of receipt of Sempra's request, documentary support sufficiently
evidencing that [the proponent] satisfied the minimum ownership requirement for the
one-year period as of the date that [the proponent] submitted the proposal as required by
rule 14a-8(b)."

The Staff's conclusions in these two Sempra Energy no action letters
are directly on point and completely reject the Comptroller's assertions of the
inadequacy of our notices of eligibility defects and his belated attempt to cure the
defects in the funds' eligibility documentation. Indeed, here where the Comptroller
received multiple notices of defects, each in response to specific documentation, the
exclusion of the funds' proposal from our proxy materials is even more compelling
than for the two proposals considered in the Sempra Energy no action letters.

* In the case of Mr. Zukowski, this submission followed further correspondence with us including multiple
notices of eligibility defects. In the case of Ms. Harris, there had been no additional communication
beyond our initial notice of eligibility defects..
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We are entitled to exclude and intend to exclude the funds' shareholder
proposal from our proxy materials as permitted by Rules 14a-8(b) and (f).

We renew our request that the Staff advise us that it will not recommend
any action to the Commission in respect of our doing so. If the Staff disagrees with our
conclusion that the proposal may properly be excluded, we would appreciate an
opportunity to discuss the matter with the Staff prior to the issuance of a formal response
to this letter.

We would very much appreciate receiving the Staff’s response to our
request by January 20, 2006.

If you have any questions regarding this matter or if I can be of any help to
you in any way, please contact me by telephone at 619/696-4373 or by e-mail to

gkyle@sempra.com.

@ery truly yours,,
( PO/

Gary W/ Kyle//*

enclosures

cc: New York City
Office of the Comptroller
Attention: Patrick Doherty
Richard S. Simon
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Tel: 619.696.4373
Fax: 615.696.4443
gkyle@sempra.com

November 23, 2005

Securities Exchange Act of 1934
Rules 14a-8(b) and (f)

U.S. Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

100 F Street, N.E.

Washington, D.C. 20549

Re: Shareholder Proposal -- Exclusion for Failure to Provide
Requisite Proof of Continuous
Share Ownership

Ladies and Gentlemen:

We have received from the Office of the Comptroller of New York City a
shareholder proposal for inclusion in the proxy materials for our 2006 Annual Meeting of
Shareholders pursuant to the Commission’s Shareholder Proposal Rule. The proposal was
submitted on behalf of five pension funds (collectively, the "funds") for which the New
York City Comptroller serves as trustee or custodian or both.'

As more fully discussed below, each fund has failed to provide us with
requisite proof (after twice having been timely and properly requested to do so) that it has
continuously owned our shares for a period of at least one year as of the date its proposal
was submitted and the time to provide that proof has expired. Quite simply, the funds'
proposal was submitted by facsimile transmission sent to and received by us on October
31, 2005 but the funds' proofs of ownership cover only a period ending on October 24,
2005. Accordingly, we intend to exclude the funds' proposal from our proxy materials
pursuant to Rules 14a-8(b) and (f) under the Securities Exchange Act of 1934.

! The five funds on whose behalf the proposal was submitted are the New York City Employees'
Retirement System, the New York City Teachers' Retirement System, the New York City Police Pension
Fund, the New York City Fire Department Pension Fund and the New York City Board of Education
Retirement System.
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Background

October 31 — Submission of Shareholder Proposal

The funds' shareholder proposal was submitted to us by facsimile
transmission on October 31, 2005. Although the letter from the New York Comptroller
accompanying that transmission is dated October 24, the facsimile transmission cover
sheet and the related transmission information appearing on the transmitted pages make it
incontrovertible that the transmittal occurred and the proposal was submitted on October
31. The facsirnile transmission pages, including the October 31 transmission cover sheet
and transmission data, are enclosed as Appendix A.

The funds' submission included lefters from The Bank of New York
(included in Appendix A) with respect to each of the funds verifying that the bank had
held for the benefit of the applicable fund at least $2,000 in market value of our shares
from October 24, 2004 through the date of the bank's letter. However, each of these
letters is dated October, 24, 2005 -- a week before the funds' proposal was electronically
transmitted to and received by us.

-November 1 — Initial Notice to Proponent of Eligibility Deficiency- -~ -

Upon receiving the funds' October 31 submission we immediately
determined that none of the funds was a registered holder of our shares and none had
filed any reports of ownership of our shares with the Commission. We also determined
that, as discussed below, the letters from The Bank of New York dated October 24 and
included with the submission did not constitute requisite proof of the funds' share
ownership as of the time the proposal was submitted as required by the Shareholder -
Proposal Rule.

Consequently, on November 1 we wrote to the New York City ,
Comptroller requesting that we be provided with requisite and timely proof of the funds'
continuous beneficial ownership of our shares for at least one year as of the date that their
shareholder proposal was submitted. A copy of our letter and its enclosures together with
proof of its receipt by the Comptroller on November 2 are enclosed as Appendix B.

Our letter specifically called the New York City Comptroller's attention to
the proof of continuous beneficial ownership of our shares that was required under the
Shareholder Proposal Rule and the time frame by which requisite proof must be provided
to us. It stated:

We note that none of the funds is a registered
holder of our shares and none has filed reports of
ownership of our shares with the Securities and
Exchange Commission. Accordingly, under the
Shareholder Proposal Rule you must provide us with
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proof of the funds' eligibility to submit a shareholder
proposal.

Proof of eligibility must consist of a written
statement from the “record” holder of the funds’
shares verifying that, at the time you submitted the
funds' proposal, the funds have continuously held at
least $2000 in market value of our shares for at least
one year. The letters from the Bank of New York
that you submitted with your proposal do not satisfy
that requirement. [Emphasis in original.]

Proof of continuous share ownership that
complies with the requirements of the Shareholder
Proposal Rule must be provided to us in a response
postmarked, or transmitted electronically, no later
than 14 days from the date you receive this letter. A
failure to provide the required proof within that time
frame would permit us to exclude your proposal
from our proxy materials. [Emphasis in original.]

To assist in complying with these requirements, we also enclosed with our
letter a copy of the Shareholder Proposal Rule in which we highlighted Questions 2 and 6
setting forth the eligibility and procedural requirements of the rule. We also enclosed the
relevant pages from Staff Legal Bulletin No.14 (July 13, 2001) and highlighted Section
C.1.c regarding substantiation of share ownership. Both the rule and the bulletin clearly
state that proof of share ownership must be for a period of one year as of the time the
shareholder submits a proposal.

November 10 — Proponents’ Inadequate Response to Notice of
Eligibility Deficiency

On November 10, 2005 we received an additional facsimile transmission
from the New York City Comptroller over a cover sheet dated November 9. Aside from
the cover sheet noting its contents, the transmission consisted solely of the same five
letters from The Bank of New York dated October 24 that had been included with the
funds' proposal submission of October 31 and which we had advised the Comptroller
were inadequate to provide requisite proof of the funds' eligibility to submit a shareholder
proposal. This transmission is enclosed as Appendix C.

November 11 -- Additional Notice to Proponent of Continuing
Eligibility Deficiency

The New York City Comptroller's resubmission of the letters from The

Bank of New York did not, of course, cure the eligibility deficiency that we had called to
the Comptroller's attention in our original notice of eligibility deficiency. They simply
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reconfirmed that the funds' had held our shares for at least one year as of the October 24
date of the letters. But they did prove, as required by the Shareholder Proposal Rule, that
the funds had held our shares for at least one year as of the October 31 date on which the
Comptroller submitted the funds' proposal.

Consequently, on November 11 we once again wrote to the New York
City Comptroller to call his attention to the funds' continuing eligibility deficiency. Our
letter stated:

Yesterday, we received your additional
facsimile transmission including letters from the Bank
of New York dated October 24, 2005 confirming that
the bank has held for each fund at least $2000 in value
of our Common Stock since October 24, 2004. These
are the same letters that you previously included with
your original submission and, as I stated in my earlier
letter, they do not meet the requirements of the
Shareholder Proposal Rule for proof of the funds'
eligibility to submit a shareholder proposal.

7 The Shareholder Proposal Rule provides that
proof of eligibility must consist of a written statement
Jfrom the record holder of the funds’' shares verifying
that, at the time you submitted the funds' proposal, the
Junds has continuously held at least $2000 in market
value of our shares for at least one year. [Emphasis in

original.]

Proof of continuous share ownership that
complies with the requirements of the Shareholder
Proposal Rule must be provided to us in a response
postmarked, or transmitted electronically, no later
than 14 days from the date you received my letter of
November 1. A failure to provide the required proof
within that time frame would permit us to exclude

your proposal from our proxy materials, [Emphasis in
original.]

With our letter, we again enclosed a copy of the Shareholder Proposal
Rule and highlighted Questions 2 and 6 of rule. We also again enclosed and highlighted
the relevant pages from Staff Legal Bulletin No. 14. In particular, we highlighted the
example in Section C.1.c(1) of the bulletin clearly stating, as an example, that proof
ownership as of May 30 would be inadequate for a proposal submitted on June 1.
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: A copy of our November 11 letter and its enclosures is enclosed as
Appendix D.

Proponent's Continued Failure to Provide Requisite Proof of Eligibility

The New York City Comptroller has not responded to our November 11
notice of continued eligibility deficiency. And the time to provide requisite proof of the
funds' eligibility to submit their proposal has now expired. It expired on November 16 --
" 14 calendar days after the Comptroller received our original notice of the funds'
eligibility deficiency.

Discussion -~ Proposal Exclusion for Failure to Provide Requisite
Proof of Eligibility

It has now been over 14 calendar days since November 2 when the New
York City Comptroller received our initial letter requesting requisite and timely proof of
the funds' continuous beneficial ownership of our shares for at least one year as of the
October 31 date on which the funds' proposal was submitted. But the only “proof” that
has been provided to us is that the funds had continuously so owned our shares through
October 24. And that proof is inadequate to satisfy the requiremerits of thé Shareholder™ ™
Proposal Rule. :

Rule 14a-8(b)(2)(i) sets forth the method by which the funds, which are
not registered holders of our shares and have not filed share ownership reports with the
Commission, "must prove" their eligibility to submit a shareholder proposal. They must
"submit to the company a written statement from the ‘record' holder of [their] securities
(usually a bank or broker) verifying that, at the time [they] submitted [their] proposal,
[they] continuously held the securities for at least one year." [Emphasis added.] And,
Rule 14a-8(f) requires that such proof be submitted “no later than 14 days from the date
[the New York City Comptroller] received [our] notification” that they had failed to
provide requisite proof of their eligibility.

The letters from The Bank of New York submitted with the funds'
proposal and resubmitted in response to our initial notice of eligibility deficiency simply
do not satisfy the proof of eligibility requirements of the Shareholder Proposal Rule.
They do not state the funds' shareholdings as of the October 31, 2005 date that the funds'
proposal was submitted nor do they show continuous ownership of our shares for a one-
year period as of that submission date. The bank's letters show only that each fund
owned shares as of October 24, 2004 through the October 24, 2005 date of the letters.

Consistent with the explicit requirements of the Shareholder Proposal
Rule, the Staff of the Commission has repeatedly permitted the exclusion from proxy
materials of shareholder proposals for which proof of beneficial share ownership is as of
a date before the date on which the proposals were submitted. See, for example, The Gap
Inc., March 3, 2003 (proposal excluded when submitted on November 27, 2002 with

© 156124 : 5



U.S. Securities and Exchange Commission
Page 6

proof of ownership as of November 25, 2002); International Business Machines,
January 7, 2002 (proposal excluded when submitted on October 30, 2001 with proof of
ownership as of August 15, 2001); Oracle Corporation, June 22,2001 (proposal excluded
when submiited on May 9, 2001 with proof of ownership as of October 12, 2000);
Eastman Kodak Company, February 7, 2001 (proposal excluded when submitted on
November 21, 2000 with proof of ownership as of November 1, 2000).

The Staff’s concurrence in the exclusion of the proposal in International
Business Machines (January 7, 2002) is particularly instructive because of the great
similarity to the facts presented here. In /BM three investment fund co-proponents
submitted a proposal to IBM on October 30, 2001. The proponents accompanied their
submission with a letter from State Street Bank dated August 23, 2001 listing the
shareholdings of each co-proponent as of August 15, 2001 and confirming that these
shares had bzen so held for more than one year. IBM then timely wrote to the co-
proponents requesting proof that they had held their shares for one year as of the date that
their proposal was submitted. The co-proponents responded to this request only by,
through their attorney, asserting that the letter from State Street Bank satisfied the proof
of beneficial ownership requirements of the Shareholder Proposal Rule. The Staff
concurred in IBM's exclusion of the proposal from IBM's proxy materials for the
proponents' failure "to supply, within 14 days of receipt of IBM's request, documentary
support sufficiently evideticing that it satisfied the minimuim ¢wnership requirement fora
the one-year period specified in rule 14a-8(b)."

The funds' proof of beneficial ownership is insufficient for purposes of the
Shareholder Proposal Rule for the very same reasons that the proofs in IBM, The Gap,
Oracle and FEastman Kodak were insufficient. In each case, the period covered by the
purported proof ends before the proponent submitted the proposal. Thus, they do not
establish, as is required by the Shareholder Proposal Rule, continuous share ownership
for at least one year as of the date the proposal was submitted.

The proof of ownership requirements of the Shareholder Proposal Rule
have also been reflected in Staff Legal Bulletin No. 14 (July 13, 2001). Section C of the
bulletin specifically addresses the requirement of the Shareholder Proposal Rule that
proof of beneficial share ownership must be as of the date a proposal is submitted. And
Section C.1.c. of the bulletin provides a question and answer example of a failure of
proof remarkably similar and directly applicable to the funds' proposal. It states:

(1) If a shareholder submits his or her
proposal to the company on June 1, does a
statement from the record holder verifying
that the shareholder owned the securities
continuously for one year as of May 30 of the
same year demonstrate sufficiently
continuous ownership of the securities as of
the time he or she submitted the proposal?
[Emphasis in original.]
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No. A shareholder must submit proof from the
record holder that the shareholder continuously
owned the securities for a period of one year as
of the time the shareholder submits the proposal.

Here the funds' proposal was submitted on October 31 but proof of
continuous share ownership is as of October 24. That proof does not meet the
requirements of the Shareholder Proposal Rule. It simply fails to establish that the funds
meet the eligibility requirement of continuous beneficial ownership of our shares for at
least one year as of the date their proposal was submitted.

We have twice advised the New York City Comptroller of the requirement
to provide requisite proof of the funds' eligibility to submit their shareholder proposal and
of the time frame by which requisite proof must be provided. In doing so, we have gone
well far beyond the notification requirements of Rule 14a-8(f) and those recommended
by Staff Legal Bulletins Nos. 14 and 14B.

We have advised the New York City Comptroller both in our letters and in
their enclosures that proof of beneficial ownership must be for a continuous period of at
least one year as of the date the funds' proposal was submitted. We have enclosed with
éach of our two letters a copy of the Shareholder Proposal Rule highlighted to show the
procedures that must be followed and the proof that must be provided. We have enclosed
the relevant pages of Staff Legal Bulletin No.14 highlighting the questions and answers
that demonstrate that the proof that has been submitted does not meet the requirements of
the Shareholder Proposal Rule and that proof of eligibility must show continuous
ownership for at least one year as of the date of proposal submission.

But we still have not been provided with requisite proof of the funds'
eligibility to submit their shareholder proposal. And the time for us to receive the
required proof has now expired.

Accordingly, we intend to exclude the funds' proposal from our proxy
materials as a consequence of their failure to have properly established that they have
satisfied the eligibility requirements of Rule 14a-8(b) after having been properly notified
of such requirements pursuant to Rule 14a-8(f).

d* Kk ok ok kdkhkkhkh

We ask that the Staff advise us that they will not recommend any action to
the Commission in respect of our excluding the funds' shareholder proposal from our
proxy materials. If the Staff disagrees with our conclusion that the proposal may properly
be excluded, we would appreciate an opportunity to discuss the matter with the Staff
prior to the issuance of its formal response to this letter.

In accordance with Rule 14a-8(j) this letter is being submitted no later
than 80 calendar days before we will file our definitive proxy statement and form of
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proxy for our 2006 Annual Meeting of Shareholders with the Commission. We are also
enclosing six copies of this letter and its enclosures and an additional copy of the letter
and its enclosures is concurrently being sent to the New York City Comptroller.

We would very much appreciate receiving the Staff’s response to this
letter by January 15, 2006. We will promptly forward your response on to the New York
City Comptroller.

If you have any questions regarding this matter orif I can be of any help to
you in any way, please telephone me at 619/696-4373.

cc: New York City
Office of the Comptroller
Attention: Patrick Doherty

enclosures
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OFFICE OF THE COMPTROLLER FAX NUMBER: (212) 815-8578
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Richard S. Simon W'LL'A“’égMFT%%M';gON, JR.

Deputy General Counsel

December 12, 2005
BY EXPRESS MAIL

Securities and Exchange Commission
Division of Corporate Finance

Office of the Chief Counsel

450 Fifth Street, N.W.

Washington, D.C. 20549

Re:  Sempra Energy
Shareholder Proposal submitted by New York City Pension Funds

To Whom It May Concern:

I write on behalf of the New York City Pension Funds (the "Funds") in
response to the November 23, 2005 letter sent to the Securities and Exchange
Commission (the "Commission") by inside counsel for Sempra Energy ("Sempra"
or the "Company"). In that letter, the Company contends that the Funds'
shareholder proposal (the "Proposal") may be omitted from the Company's 2006
proxy statement and form of proxy (the "Proxy Materials") pursuant to Rules 14a-
8(b)(2) and 14a-8 (f)() under the Securities Exchange Act of 1934.

I have reviewed the Proposal, as well as the November 23, 2005 letter.
Based upon that review, as well a review of Rule 14a-8, it is my opinion that the
Proposal may not be omitted from the Company's 2006 Proxy Materials.
Accordingly, the Funds respectfully request that the Division of Corporate Finance
(the "Division") deny the relief that the Company seeks.

. The Company’s Position and the Funds’ Response

In its November 23 letter, the Company requested that the Division not
recommend enforcement action to the Commission if the Company omits the
Proposal (relating to the reduction of the Company’s power plant emissions)
pursuant to two provisions of SEC Rule 14a-8: Rule 14a-8(b)(2) and Rule 14a-8(f),
relating to proof of the Funds’ continuous ownership of the Company’s shares.
The Company bears the burden of proving that the Funds have not met their burden
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of establishing the requisite shareholding under these provisions. The Company
has failed to meet that burden with respect to either of these provisions and its
request for "no-action" relief should accordingly be denied.

Specifically, the Company alleges that within the time allowed, the Funds --
which have held hundreds of thousands of shares of the Company’s stock for more
than a year -- failed to submit appropriate documentation showing that the Funds
had held $2,000 or more of the Company’s stock for at least a year before
submitting the Proposal. But the correspondence that the Company attached to its
November 23 letter shows on its face that the Company never told the Funds what
was lacking in the certifications that the Funds submitted from their custodian
bank. The Funds, left to guess what the Company meant, did promptly submit
revised certifications — which addressed a different issue from the one upon which
the Company now seeks to rely. We submit that Rules 14a-8(b)(2) and (f) require
that companies must give proponents clear enough notice of any purported defects
in their documentation of share ownership, so as to allow a genuine opportunity to
cure. A company must not be permitted to leave a proponent in the dark, and then
belatedly spring the announcement of the specific alleged defect only in the no-
action request to the Staff, as Sempra did here.

Here, the Office of the Comptroller, on behalf of the Funds, had obtained
signed certifications on October 24, 2005 from the Funds’ custodian bank, the
Bank of New York, showing that each of the Funds had held far more than $2,000
of the Company’s stock for the requisite one year. The October 24, 2005 letter
submitting the Funds’ Proposal to the Company, together with the Bank of New
York October 24 certifications, was then faxed to the Company a few days later, on
October 31. (In the interests of brevity, we are not attaching duplicates of the
corresponderice that the Company attached to its November 23 letter to the
Division).

On November 1, 2005, the Company wrote to the Office of the Comptroller,
stating that “The letters from the Bank of New York that you submitted with your
proposal do not satisfy [the Rule’s] requirement.” The Company’s November 1
letter did not, however, identify any particular respect in which the Bank of New
York letters failed to satisfy Rule 14a-8. Rather, the letter simply paraphrased the
Rule’s requirements for demonstrating share ownership, and attached copies of the
Rule and of SLB 14. Not until November 23 did the Company identify its specific
objection: that the date on the Bank of New York’s October 24 certifications,
although the same as that on the Funds’ October 24 letter, was a week before the
October 31 date that the certifications and letter were then faxed to the Company.

The Office of the Comptroller, on behalf of the Funds, not knowing what
defect the Company had in mind, concluded that the Company was probably
referring to the fact that the certifications came from Bank of New York as
Custodian, rather than from an entity such as Cede or DTC as nominee. Although
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the Funds believed that the Company’s apparent objection was in error *, they
sought to address that concem as quickly as possible. On November 9, 2005, the
Office of the Comptroller faxed to the Company revised certifications from the
Bank of New York, each of which added the phrase that the Fund’s Sempra shares
were held “in the name of Cede and Company.” The date of the revised Bank of
New York certifications was left at October 24, 2005. Had the Company told the
Funds that the alleged defect could be entirely cured just by updating the date on
the Bank of New York certifications to October 31 or later, the Funds would have
done so.

But in response to the November 9 fax, the Company still declined to show
its hand. Company counsel wrote back to the Funds on November 11, opining that
revised certifications were “the same letters as you had previously included with
your original submission.” The balance of the Company’s November 11 letter once
again paraphrased the Rule, and attached a copy. The Company again chose not to
inform the Funds that the Company’s objection was simply that it needed letters
from the Bank of New York with a date of October 31, 2005 or later.

Lacking that basic information, the Funds did not write in response to the
Company’s November 11 letter. The Company’s November 23 letter to the
Commission followed -- and the Funds leared for the first time what the
Company’s objection actually was.

Having finally been apprised of the Company’s specific objection, the
Funds have now cured it. On behalf of the Funds, I have submitted to Sempra’s
Chief Corporate Counsel, with a copy of this letter, the executed originals of
revised letters from the Bank of New York, dated December 12, 2005, certifying
that at all times from October 24, 2004 to the present day, each of the Funds has
maintained the required share ownership in the Company (copies of the December
12 Bank of New York certifications are attached hereto).

II. Rule 14a-8 Supports the Denial Here of No-Action Relief

Rule 14a-8(f)(1) states plainly that a proposal can be excluded for failure to
meet the eligibility or procedural requirements only if the company “has notified
you of the problem”; in particular, “company must notify you in writing of any
procedural or eligibility deficiencies . . .” Sempra never did that.

"Both before and after the publication of SLB 14, the SEC has issued no-action responses
which would indicate that Rule 14a-8(b)(2) only requires that the "broker or bank" holding the
stock on behalf of the beneficial owner -- such as a pension fund -- furnish a certification. The
Rule does not require that the nominee, such as Cede, furnish the certification. See Equity
Office Properties Trust (March 28, 2003); EMC Corp. (March 14, 2002); and Dillard Dept.
Stores, Inc. (March 4, 1999).
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The Staff has consistently stated explicitly that a Company must clearly
inform a proponent what additional documentation of continuous stock ownership
it must submit in order to comply with the requirements of Rule 14a-8. Most
recently, in SciClone Pharmaceuticals, Inc. (April 14, 2005), SciClone noted in its
request for a no-action letter that it had advised the proponent that he “would be
required to submit documentation to the Company proving that he has held at least
$ 2,000 in market value of the Company's securities (which is less than the 1% of .
outstanding securities alternative provided under Rule 14a-8(b)(1)) for at least a
year.” SciClone’s notice to the proponent is very similar to what Sempra sent to
the Funds. In response to SciClone’s request for relief, the Staff advised:

Rules 14a-8(b) and 14a-8(f) require a proponent to provide
docurnentary support of a claim of beneficial ownership upon request.
While it appears that the proponent provided some indication that he
owned shares, it appears that he has not provided a statement from the
record holder evidencing documentary support of continuous beneficial
ownership of $ 2,000, or 1% in market value of voting securities, for at
least one year prior to submission of the proposal. We note, however,
that SciClone failed to inform the proponent of what would
constitute appropriate documentation under rule 14a-8(b) in
SciClone's request for additional information from the proponent.
(Emphasis added, above and in excerpt below)

The Staff, accordingly, conditioned any grant of no-action relief upon first giving the
proponent the opportunity to cure the defect in its submission of documentary support:

Accordingly, unless the proponent provides SciClone with
appropriate documentary support of ownership, within seven
calendar days after receiving this letter, we will not recommend
enforcement action to the Commission if SciClone omits the proposal
from its proxy materials in reliance on rules 14a-8(b) and 14a-8(f).

The Staff used effectively identical language to reach the same result in other instances
where a company has failed to specify what further documentation a proponent had to furnish
in order to comply with Rule 14a-8. See AMR Corp. (March 15, 2004); ATT&T Corp. (Jan.
16, 2004); Comcast Corp. (Dec. 30, 2003); Lucent Technologies, Inc. (Sept. 29, 2003);
Radian Group, Inc. (Feb. 28, 2003); Honeywell International, Inc. (Feb. 18, 2003); IBM
Corp. (Feb. 18, 2003); AmSouth Bancorporation (Feb. 17, 2002); Sysco Corp. (July 16,
2001); General Motors Corp.(April 6, 2001); Minnesota Mining and Manufacturing Co.
(Jan. 8, 2001); Woodward Governor Co. (Nov. 3, 2000); Cabot Corp. (Dec. 9, 1999); and
Triarc Companies, Inc. (March 29, 1999).

From all of those Staff determinations, one principle is clear: where a company’s
response to a purportedly inadequate certification of share ownership is merely to cite, quote,
or provide a copy of, the Commission’s Rules, without clearly stating what more is needed for
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an appropriate certification, then proponent will be given an opportunity to promptly supply
that additional documentation, before the Staff will issue a no-action letter. Had the Company
given the Funds that information, the Funds could readily have supplied the appropriate
documentation weeks ago, without the need for involving the Staff.

The Funds have now supplied that documentation. Thus, any possible defect in the
Funds’ certifications as to Sempra has now been fully cured. We respectfully submit that
there is now no possible basis for the grant of no-action relief, conditional or otherwise.

The Company’s request for no-action relief under Rules 14a-8(b)(2) and 14a-8(f)
should be denied.

V. Conclusion

For the reasons stated above, the Funds respectfully submit that the Company's request
for "no-action" relief should be denied. Should you have any questions or require any
additional information, please contact me.

Thank you for your time and consideration.

Very truly yours,

Richard S. Simon
Deputy General Counsel

cc: By Express Mail, with original revised certifications:
Gary W. Kyle, Esq.
Chief Corporate Counsel
Sempra Energy
101 Ash Street, HQ12A
San Diego, CA 92101




DIVISION OF CORPORATION FINANCE
JINFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission; including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obhgated
to include shareholder proposals it its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have against
the company in court, should the management omit the proposal from the company’s proxy
material.




January 3, 2006

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Sempra Energy
Incoming letter received November 23, 2005

The proposal requests a report reviewed by a board committee of independent
directors on how the company is responding to rising regulatory, competitive, and public
pressure to significantly reduce carbon dioxide and other emissions from the company’s
power plants operations.

There appears to be some basis for your view that Sempra may exclude the
proposal under rule 14a-8(f). We note that the proponents appear to have failed to
supply, within 14 days of receipt of Sempra's request, documentary support evidencing
that they satisfied the minimum ownership requirement for the one-year period as of the
date that they submitted the proposal as required by rule 14a-8(b). Accordingly, we will
not recommend enforcement action to the Commission if Sempra omits the proposal from
its proxy materials in reliance on rules 14a-8(b) and 14a-8(f).

Sincerely,

Lol

Ted Yu
Special Counsel




