
 

 
 

KLEINBERG, KAPLAN, WOLFF & COHEN, P.C. Hearing Date: June 27, 2019 
Dov Kleiner Hearing Time: 9:00 a.m. 
551 Fifth Avenue, 18th Floor  
New York, NY  10176  
(212) 986-6000  
Whitefort Capital Master Fund, LP 
 

UNITED STATES BANKRUPTCY COURT  
SOUTHERN DISTRICT OF NEW YORK 
----------------------------------------------------------------------x 
 
In re 

Aegerion Pharmaceuticals, Inc., et al.,  

Debtors. 

:
:
:
:
:
:
:

Chapter 11 

 

Case No. 19-11632 (MG) 

(Jointly Administered) 

----------------------------------------------------------------------x 
 

LIMITED STATEMENT OF WHITEFORT CAPITAL MASTER FUND, 
LP WITH RESPECT TO DEBTORS’ MOTION FOR ORDER: (A) 
APPROVING AND AUTHORIZING CERTAIN PLAN INVESTOR 

PROTECTIONS; AND (B) GRANTING RELATED RELIEF 
 

TO THE HONORABLE MARTIN GLENN, 
UNITED STATES BANKRUPTCY JUDGE: 
 

 Whitefort Capital Master Fund, LP (“Whitefort”) make this limited statement with 

respect to the Debtors’ Motion for Order: (A) Approving and Authorizing Certain Plan Investor 

Protections; and (B) Granting Related Relief  (the “Motion”) [Docket No.17]1, and respectfully 

represents as follows: 

 

1. Whitefort is an approximately 9.9% shareholder of Novelion Therapetutics Inc., 

the Debtors’ non-debtor parent company (“Novelion”).  Novelion, in addition to being the 

Debtor’s sole shareholder, is also the holder of a $36.1 million secured intercompany loan to the 

                                                            
1 Capitalized terms used but not defined in this limited statement have the meaning set forth in 
the Motion. 
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Debtor (the “Novelion Intercompany Loan”), which was negotiated at arm’s-length and predates 

Novelion’s acquisition of the Debtor.    

2. The relief sought in the Motion, together with the relief sough in a number of 

other motions before this Court, e.g., Debtors’ Motion for Interim and Final Orders: (I) 

Authorizing Postpetition Financing; (II) Granting Liens, Security Interest and Superpriority 

Status; (III) Authorizing Use of Cash Collateral; (IV) Affording Adequate Protection; (V) 

Scheduling a Final Hearing; (VI) Modifying the Automatic Stay; and (VII) Granting Related 

Relief [Docket No. 14], is predicated on a merger transaction with Amryt Pharma plc (the “Plan 

Investor”) to be implemented through a plan of reorganization (the “Plan”) for which a 

disclosure statement has already been filed and noticed for a hearing.  The Plan and the merger, 

indeed this entire case, is based on a Restructuring Support Agreement that was entered into 

among the Debtor, the Plan Investor, Novelion and certain other parties prior to the petition date. 

3. As Whitefort advised this Court on May 23, 2019, the First Day Hearing in these 

cases, Novelion’s board of directors exceeded its corporate authority under Canadian law by 

disposing of substantially all of Novelion’s assets by committing itself to the Restructuring 

Support Agreement and related Plan without a shareholder vote.   

4. Specifically, the entry by Novelion into the Restructuring Support Agreement, 

was in violation of the law of British Columbia, notably Section 301 of the Business 

Corporations Act, S.B.C. 2002, c. 57, because, among other things, it provided for the 

disposition of the Novelion Intercompany Loan, its principal asset, without the shareholder vote 

required by law.  Whitefort also advised the Court that it intended to address that violation in the 

appropriate forum.   
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5. Moreover, the Restructuring Support Agreement and related Plan are deeply 

unfair and unequitable to Novelion.  Under its terms, the Plan provides that Novelion’s allowed 

secured claim receives a discounted recovery in the form of junior equity in the Plan Investor 

while junior, unsecured creditors leap ahead of it in the capital structure, receiving senior debt 

instruments. In addition, the Plan is premised upon an inflated valuation of the Plan Investor, 

which is especially punitive to Novelion since it is the only stakeholder in the Debtor whose sole 

recovery is in the form of equity in the Plan Investor.    

6. In order to address these matters of Canadian corporate law, on June 20, 2019, 

Whitefort filed a petition against non-debtor Novelion in the Supreme Court of British Columbia 

(the “Petition”), a copy of which is attached hereto as Exhibit A. 

7. In its Petition, Whitefort is seeking, among other things, the following relevant 

orders: 

a. A declaration that Novelion has breached British Columbia’s Section. 301 of the 

Business Corporations Act, S.B.C. 2002, c. 57 when it entered into the 

Restructuring Support Agreement. 

b. An order pursuant to s. 301 of the Business Corporations Act requiring Novelion 

to hold a special meeting of its shareholders at which Novelion’s shareholders 

will vote on a special resolution (the “Special Meeting”) to determine whether 

Novelion should dispose of its only substantial asset, the Novelion Intercompany 

Loan, to its wholly-owned subsidiary Aegerion, pursuant to the terms of the May 

20, 2019 Restructuring Support Agreement. 

c. An order pursuant to s. 301 of the Business Corporations Act providing that 

unless and until the shareholders of Novelion vote to approve the disposition of 

the Novelion Intercompany Loan pursuant to the terms of the Restructuring 

Support Agreement at the Special Meeting, Novelion is enjoined from 

consummating such disposition transaction, and further Novelion be required to 
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vote its claim against any Plan of Reorganization, in accordance with the 

disclosure statement and solicitation materials approved by this Court.  

 
8. In short, the Petition demands that Novelion follow British Columbia corporate 

law and obtain the support of its shareholders in order to vote in favor of the Plan and dispose of 

its principal asset.  Unless that support is obtained, the Plan cannot be confirmed. 

9. Accordingly, while Whitefort is not at this time asking the Court to do anything 

with respect to the Motion or the related Restructuring Support Agreement, Whitefort does wish 

to advise the Court of the pendency of the Petition in Canada. In addition Whitefort reserves all 

rights with respect to these matters. 

WHEREFORE, Whitefort respectfully requests that the Court consider this limited statement 

and grant such other and further relief as is just. 

 

Dated:   New York, New York 

June 20, 2019 

KLEINBERG, KAPLAN, WOLFF & COHEN, 
P.C. 
 
 
By:           /s/ DOV KLEINER   
         Dov Kleiner 
Dov Kleiner (dkleiner@kkwc.com) 
551 Fifth Avenue 
New York, New York  10176 
Telephone: (212) 986-6000 
Facsimile: (212) 986-8866 

 
Attorneys for  
Whitefort Capital Master Fund, LP 
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EXHIBIT A 

 

Petition, filed June 20, 2019 (without exhibits) 
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