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204 The incremental burden estimate for Form N–
CSR includes 140.5 hours (281 responses X 0.5 
hours per response) transferred in connection with 
the deletion of Item 77C of Form N–SAR. This Item 
currently requires disclosure regarding each matter 
submitted to a vote of security holders. In addition, 
the burden for Form N–CSR includes disclosure 
parallel to that proposed with respect to the 
nomination procedure triggering events on Forms 
10–Q and 10–K. As discussed above, we estimate 
that the disclosure burden would be 21 hours for 
this nomination procedure disclosure. Thus, we 
estimate that the incremental burden estimate for 
Form N–CSR will increase by a total of 161.50 
hours (140.5 hours + 21 hours) or 0.57 hours per 
response (161.5 hours/281 responses) as a result of 
the required disclosure in this proposed rulemaking 
We estimate, however, that the net incremental 
burden increase for funds to comply with Form N–
SAR and Form N–CSR would be 21 hours. 

The incremental burden estimate for Rule 20a–1 
includes the disclosure that would be required on 
Exchange Act Schedule 14A, discussed above, with 
respect to funds. We estimate that the burden 
associated with these disclosure requirements 
would be 546 hours (224 hours + 322 hours) or 
22.75 hours per response (546 hours/24 responses) 
as a result of the required disclosure in this 
proposed rulemaking.

205 See Press Release No 2003–46 (April 14, 
2003).

206 See Release No 34–47778 (May 1, 2003).
207 See Staff Report: Review of the Proxy Process 

Regarding the Nomination and Election of 
Directors, Division of Corporation Finance (July 15, 
2003).

TABLE 1.—CALCULATION OF INCREMENTAL PRA BURDEN ESTIMATES 204

Annual re-
sponses 

Annual re-
sponses 
affected 

Incre-
mental 

hours/form 

Incremental 
burden 75% Company 25% Professional $300 Prof. cost 

                                                                                                                                                                                                             (A) (B) (C)=(A) × (B) (D)=(C) × 0.75 (E)=(C) × 0.25 (F)=(E) × $300

SCH 14A * † ......................... 7,188 104 12.56 1,306 980 326 $97,800
SCH 14C * † ......................... 446 7 12.56 88 66 22 $6,600
FORM 10–K * ....................... 8,484 28 0.9 25 19 6 $1,800
FORM 10–Q * ....................... 1 23,743 83 0.9 75 56 19 $5,700
FORM 8–K ........................... 2 333,915 3 5 15 11 4 $1,200
FORM N–CSR ..................... 3 6,658 281 0.575 161.5 21.1 40.4 $12,120
Rule 20a–1 * † ..................... 1,058 24 22.75 546 410 136 $40,800

Annual re-
sponses 

Annual re-
sponses 
affected 

Incre-
mental 

hours/form 

Incremental 
burden 

25% Company 75% Professional $300 Prof. cost  

SCH 13G .............................. 9,500 90 12 1,080 270 810 $243,000

Annual re-
sponses 

Annual re-
sponses 
affected 

Incre-
mental 

hours/form 

Incremental 
burden 

100% Company 
and security 

holders 

0% Professional $300 Prof. cost  

FORM N–SAR ..................... 4 9306 281 (0.5) (140.5) (140.5) 0 0

Total .......................... .................. .................. .................. 3,156 1792.6 1363.4 $409,020

* These figures have been prorated across all the estimated number of responses affected. 
† We have reflected the security holder’s provision of notice to the company of its intent to require the company to include the security holder’s 

nominee on the company’s proxy card as a burden under Exchange Act Schedules 14A and 14C and Rule 20a–1. 
1 7,914 respondents. 
2 13,200 respondents. 
3 3,829 respondents. 
4 4,653 respondents. 

D. Solicitation of Comment 
Pursuant to 44 U.S.C. 3506(c)(2)(B), 

we solicit comments to: (i) Evaluate 
whether the proposed collection of 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information will have practical utility; 
(ii) evaluate the accuracy of our estimate 
of the burden of the proposed collection 
of information; (iii) determine whether 

there are ways to enhance the quality, 
utility and clarity of the information to 
be collected; and (iv) evaluate whether 
there are ways to minimize the burden 
of the collection of information on those 
who are to respond, including through 
the use of automated collection 
techniques or other forms of information 
technology.

Persons submitting comments on the 
collection of information requirements 
should direct the comments to the 
Office of Management and Budget, 
Attention: Desk Officer for the 
Securities and Exchange Commission, 
Office of Information and Regulatory 
Affairs, Washington, DC 20503, and 
should send a copy to Jonathan G. Katz, 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW., 
Washington, DC 20549–0609, with 
reference to File No. S7–19–03. 
Requests for materials submitted to 
OMB by the Commission with regard to 
these collections of information should 
be in writing, refer to File No. S7–19–
03, and be submitted to the Securities 
and Exchange Commission, Records 
Management, Office of Filings and 
Information Services, 450 Fifth Street, 
NW., Washington, DC 20549. OMB is 
required to make a decision concerning 
the collection of information between 30 
and 60 days after publication of this 
release. Consequently, a comment to 

OMB is best assured of having its full 
effect if OMB receives it within 30 days 
of publication. 

IV. Cost-Benefit Analysis 

A. Background 
On April 14, 2003, the Commission 

directed the Division of Corporation 
Finance to review the proxy rules and 
regulations and their interpretations 
regarding procedures for the nomination 
and election of corporate directors 205 
and on May 1, 2003, the Commission 
solicited public input on the Division’s 
review.206 On July 15, 2003, after 
considering the views expressed by 
commenters, the Division of 
Corporation Finance provided to the 
Commission its report and 
recommended changes to the proxy 
rules related to the nomination and 
election of directors.207 To best address 
many of the issues raised by 
commenters, the Division recommended 
changes in two areas—disclosure related 
to nominating committee functions and 
security holder communications with 
boards of directors and enhanced 
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208 See id.
209 See Release No 34–48301 (August 14, 2003).
210 See 2003 Summary of Comments.
211 See id.

212 Exchange Act Rule 14a–8(i)(8) permits a 
company to exclude a security holder proposal from 
its proxy statement if the proposal ‘‘relates to an 
election for membership on the company’s board of 
directors or analogous governing body.’’

213 See 2003 Summary of Comments. Several 
commenters noted that better corporate governance 
would increase the long-term value of security 
holders’ investments in companies.

security holder access to the proxy 
process relating to the nomination of 
directors.208 On August 14, 2003, we 
published for comment proposed rules 
that would implement the first of the 
Division’s recommendations—new 
disclosure standards requiring more 
robust disclosure of the nominating 
committee processes of public 
companies, including the consideration 
of candidates recommended by security 
holders, as well as more specific 
disclosure of the processes by which 
security holders may communicate with 
the directors of the companies in which 
they invest.209 Today, we are proposing 
rules that would implement the second 
of the Division’s recommendations. 
These proposed rules would require 
companies to include in their proxy 
materials security holder nominees for 
election as director under certain 
limited circumstances.

Under the existing structure, security 
holders generally can have input in the 
director nomination procedure in two 
ways: Undertake an election contest and 
recommend candidates to the 
nominating committee. In the broad 
proxy revisions adopted in 1992, the 
Commission eased the requirements for 
security holders conducting an election 
contest in a non-control context when it 
revised Exchange Act Rule 14a–4(d) to 
allow security holders seeking minority 
board representation to ‘‘fill out’’ a 
partial or ‘‘short’’ slate with 
management nominees. Under the 
current proxy rules, these security 
holders still must disseminate and file 
a separate proxy statement. Although 
commenters noted the availability of 
this existing alternative, many other 
commenters noted the prohibitive 
expense in conducting an election 
contest.210 Pursuant to a company’s 
bylaws, security holders also may 
recommend board candidates to the 
nominating committee. Several 
commenters noted that this process is 
not effective and expressed the view 
that nominating committees rarely 
include security holder candidates in 
company proxy materials.211

After reviewing the existing proxy 
rules and comments from the public, we 
are proposing rules that would create a 
mechanism for nominees of long-term 
security holders, or groups of long-term 
security holders, with significant 
holdings to be included in company 
proxy materials. The intent of the 
proposed amendments is to improve the 
ability of security holders to participate 

meaningfully in the nomination and 
election of directors where evidence 
suggests that the company has been 
unresponsive to security holder 
concerns as they relate to an effective 
proxy process. Greater security holder 
involvement also may increase director 
accountability and responsiveness to 
security holders and their concerns. 

The Commission has considered a 
variety of reforms to achieve its 
regulatory objectives. As one possible 
approach, we considered requiring 
companies to include a separate security 
holder proxy card in the company 
mailing. Alternatively, we considered 
amending Exchange Act Rule 14a–
8(i)(8) 212 to allow security holder 
proposals requesting access to the 
company’s proxy card for the purpose of 
making nominations. Based on 
comments we have received to date, we 
believe that requiring companies to 
include in their proxy materials security 
holder nominees for election as director 
under certain limited circumstances 
would best address the concerns raised 
by commenters and would provide the 
most benefit for the least cost.

B. Potential Benefits of the Proposed 
Rules 

The proposed amendments may serve 
to align the interests of the board and 
security holders, thereby giving 
investors greater confidence that the 
board is serving the interest of security 
holders, even if the provisions of the 
rule are rarely used.213 This alignment 
can occur in three ways. First, the 
presence of triggering events, as 
described below, may improve the 
responsiveness of boards to security 
holder preferences. Second, the 
disclosure requirements may enable 
investors to better understand and 
evaluate the performance of the board. 
Third, the ability of relatively large and 
long-term security holders to make a 
board nomination that is included in the 
company’s proxy materials may 
improve corporate governance by 
enhancing security holders’ ability to 
participate meaningfully in the proxy 
process.

The security holder nomination 
procedure would become operative only 
if one or both of the following triggering 
events occur: 

• At least one of the company’s 
nominees for the board of directors for 
whom the company solicited proxies 
received ‘‘withhold’’ votes from more 
than 35% of the votes cast at an annual 
meeting of security holders; or 

• A security holder proposal 
submitted pursuant to Exchange Act 
Rule 14a–8 providing that the company 
become subject to the security holder 
nomination procedure in proposed 
Exchange Act Rule 14a–11 (a) was 
submitted for a vote of security holders 
at an annual meeting of security holders 
by a security holder or group of security 
holders that held more than 1% of the 
company’s securities entitled to vote on 
the proposal for one year as of the date 
the proposal was submitted and 
provided evidence of such holding to 
the company; and (b) that ‘‘direct 
access’’ proposal received more than 
50% of the votes cast on that proposal 
at that meeting. 

Allowing security holders access to 
company proxy materials in these two 
circumstances would limit the use of 
proposed Exchange Act Rule 14a–11 to 
companies where there is evidence 
indicating ineffectiveness of or 
dissatisfaction with the proxy process. 
In addition, the triggering events may 
serve to make boards more responsive to 
security holder concerns and security 
holder dissatisfaction with directors in 
cases where companies wish to avoid 
triggering the procedure in proposed 
Exchange Act Rule 14a–11.

Under the proposed rules, a company 
would be required to disclose the 
security holder vote with respect to 
either of the triggering events and 
whether the company would be subject 
to proposed Exchange Act Rule 14a–11. 
These proposed notice requirements 
may benefit security holders by 
providing greater transparency of the 
level of security holder discontent with 
the company’s nominees and the degree 
to which security holders believe a 
company is responsive to security 
holder concerns. 

In those cases where proposed 
Exchange Act Rule 14a–11 is triggered, 
requiring companies to include 
nominees of larger, long-term security 
holders or groups of security holders 
may benefit security holders by 
allowing them to have greater input in 
the nomination procedure where there 
is evidence indicating that the proxy 
process may be ineffective. Greater 
security holder input may lead to better 
performing boards whose interests are 
better aligned with security holders. 
When a security holder nominee is 
elected to a board, commenters were 
also of the opinion that this may lead to 
a more diverse board that could offer a 
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214 See 2003 Summary of Comments.
215 We estimate the average hourly cost of in-

house personnel to be $85. This cost estimate is 
based on data obtained from The SIA Report on 
Management and Professional Earnings in The 
Securities Industry (Oct 2001).

216 The cost may vary from company to company. 
The total dollar costs have been prorated across all 
companies, funds and security holders affected. We 
estimate that 111 operating companies and 24 funds 
will be impacted by some aspect of the proposed 
rules. These figures differ slightly from the PRA 
figures reflected in the Calculation of Incremental 
PRA Burden Estimates table because they do not 
reflect the number of funds affected by the removal 
of Item 77C from Form N–SAR and the transfer of 
the burden of 1405 hours associated with Item 77C 
to Form N–CSR. This transfer does not result in any 
net new costs to funds.

217 See Release No 34–40018 (May 21, 1998) [63 
FR 29106].

218 See 2003 Summary of Comments. The 
response may have accounted for the printing of 
more than one proposal.

219 See id.
220 See id.

221 See id.
222 See id.
223 See id. Although the proposed rules address 

the issue of special interest directors by requiring 
that the nominating security holder be independent 
from the security holder nominee, there still may 
be concern that the security holder nominee is 
informally beholden to the nominating security 
holder.

224 Of the 266 companies that submitted letters to 
the Division of Corporation Finance during the 
2002–2003 proxy season regarding their intentions 
to exclude a security holder proposal submitted 
under Exchange Rule 14a–8, only 26 had a common 
equity public float of less than the $75 million 
threshold in the definition of ‘‘accelerated filer.’’ 
Accordingly, the number of small businesses 
issuers would be even less than that figure.

225 See James S Ang, Rebel A Cole, & James Wuh 
Lin, Agency Costs and Ownership Structure, The 
Journal of Finance, Volume LV No 1, 81, 96 
(February 2000). Based on a sample size of 1,708 
small companies, defined as companies with $6 
million in sales, on average, 73% of these 
companies had one family that owned 50% or more 
of the company.

fresh perspective and improve 
boardroom dynamics.214

C. Potential Costs of the Proposed Rules 
The proposed rules may impose 

additional direct costs. For purposes of 
the PRA, we estimate that the annual 
incremental burden to prepare the 
required disclosure would be 
approximately 1,828 hours of personnel 
time for operating companies, funds, 
and security holders, which translates 
into an estimated cost of $155,400 
($1,200 per company affected).215 We 
also estimate a cost of approximately 
$398,400 for the services of outside 
professionals ($3,000 per company 
affected).216

As we noted above, under the current 
rules, security holders generally can 
participate in the director nomination 
procedure only by recommending 
candidates to the nominating committee 
or by undertaking an election contest. 
As previously noted, commenters have 
found the first alternative to be largely 
ineffective and the latter to be too 
costly. Given the high costs associated 
with undertaking an election contest, 
many of the costs of the proposed rules 
to companies would be offset by the cost 
to security holders of undertaking an 
election contest. 

For example, companies may incur 
additional printing and mailing costs if 
there is an increase in the number of 
security holder proposals seeking direct 
access that companies receive and must 
include in their proxy materials. 
Companies also may incur incremental 
printing and mailing costs to include 
the name and background information 
of security holder nominees in their 
proxy materials. In 1998, when the 
Commission last sought comment on a 
proxy rule amendment, companies 
reported that the average cost of printing 
and mailing security holder proposals 
was approximately $50,000.217 In 
response to our May 203 request for 
public input, one commenter noted that 

increasing the weight of a company’s 
proxy materials by two ounces could 
increase the cost of mailing 100,000 
packages by $308,825.218 The additional 
incremental printing and mailing costs 
would vary based on the number of 
security holder proposals that are 
required to be included in a company’s 
proxy materials, the number of security 
holder nominees that are required to be 
included in company proxy materials 
and the size and weight of a company’s 
existing proxy statement.

The additional incremental cost of 
printing and mailing security holder 
proposals seeking direct access and 
including security holder or security 
holder nominees in the company’s 
proxy material would likely represent 
costs that would otherwise be borne by 
security holders to print and mail their 
own complete proxy statement when a 
security holder undertakes an election 
contest. 

There also may be increased costs 
associated with additional solicitations 
by both companies and security holders. 
Companies may increase solicitations to 
vote against security holder proposals or 
to vote for their slate of directors. 
Security holders may also increase 
solicitations to vote for security holder 
proposals or to withhold votes for a 
company’s directors. Similarly, 
companies may also increase their costs 
for solicitations if security holders or 
security holder groups undertake 
election contests. For the purposes of 
the PRA, we estimate that the proposed 
Exchange Act Rule 14a–11 nomination 
procedure would occur in 41 incidences 
for operating companies and 9 
incidences for funds. 

There also may be a cost if the 
proposed rules serve to influence 
corporate behavior. Commenters argued 
that there is no evidence that security 
holder access would lead to better 
managed companies.219 To the extent 
that there is a change in corporate 
behavior, companies may incur 
additional costs in instituting more 
responsive policies and procedures to 
address security holder concerns. 
Commenters also were concerned that 
the time a company spends on its 
security holder relations could lessen 
the time that boards would have to 
engage in strategic and long-term 
thinking.220 Such a decrease in the time 
spent by a board on overseeing the 
management of a company may 

negatively affect the value of security 
holders’ investments.

In those cases where proposed 
Exchange Act Rule 14a–11 would be 
triggered, commenters also were 
concerned that security holder access 
may discourage qualified board 
members from running.221 If a security 
holder nominee is elected, commenters 
were further concerned that the security 
holder-nominated director may disrupt 
boardroom dynamics and polarize the 
board.222 In particular, commenters 
expressed concern that the security 
holder access rule could be used by 
special interest groups who have 
interests that are different from security 
holders generally.223 Any potential 
degradation in the quality of the 
individuals on the board may decrease 
the value of security holder 
investments.

D. Small Business Issuers 

Although the proposed rules apply to 
small business issuers, we do not 
anticipate any significant impact on 
them. Small businesses historically have 
received fewer security holder proposals 
than larger issuers.224 Further, the 
number of security holder proposals 
that generally receive a majority vote, 
the number of directors that receive 
35% ‘‘withhold’’ votes, and the 
percentage of nominating security 
holders that meet the ownership 
threshold and holding periods may be 
lower for small business issuers than 
other issuers since insiders generally 
hold a large percentage of shares in 
small businesses.225 While we recognize 
that issues of corporate accountability 
and security holder rights may affect 
small companies as much as they affect 
large companies, we have included a 
specific request for comment regarding 

VerDate jul<14>2003 17:29 Oct 22, 2003 Jkt 203001 PO 00000 Frm 00032 Fmt 4701 Sfmt 4702 E:\FR\FM\23OCP2.SGM 23OCP2



60815Federal Register / Vol. 68, No. 205 / Thursday, October 23, 2003 / Proposed Rules 

226 15 U.S.C. 78w(a)(2).

227 15 U.S.C. 78c(f).
228 15 U.S.C. 80a–2(c).

whether only those operating companies 
that fall within the definition of 
‘‘accelerated filer’’ in Exchange Act Rule 
12b–2 should be subject to the security 
holder nomination procedure. 
Implementing the proposed rule in this 
fashion would avoid the 
disproportionate burdens of regulation 
that the proposed procedure may 
impose on smaller companies. It also 
would allow our staff and the markets 
to gain experience with the proposed 
rule in an initial stage in which the rule 
applied only to larger companies, while 
we would retain the ability to expand 
the rule’s application to all companies 
after gaining this experience. In 
addition, the information available to us 
suggests that interest in the proxy 
process is, to a significant degree, 
concentrated within the universe of 
companies that are accelerated filers.

E. Request for Comments 
We are sensitive to the costs and 

benefits imposed by our rules, and have 
identified certain costs and benefits 
imposed by these proposals. We request 
comment on all aspects of this cost-
benefit analysis, including identification 
of any additional costs and benefits. We 
encourage commenters to identify and 
supply relevant data concerning the 
costs and benefits of the proposed 
amendments. We also request comment 
on the following specific concerns: 

O.1. We solicit quantitative data to 
assist our assessment of the benefits and 
costs of enhanced security holder access 
to company proxy materials when there 
has been a demonstrated failure in the 
proxy process. Will proposed Exchange 
Act Rule 14a–11 increase director 
accountability and responsiveness? If 
so, what costs would be incurred in 
instituting responsive policies and 
procedures? Will more accountability 
and responsiveness lead to better 
managed boards? What effects, if any, 
would increased accountability and 
responsiveness have on the board’s time 
spent in its duties overseeing 
management? 

O.2. We solicit quantitative data on 
the potential increases, if any, of 
security holder proposals under 
Exchange Act Rule 14a–8 as a result of 
these proposed rules. We also solicit 
quantitative data on how often the two 
triggering events that would activate 
proposed Exchange Act Rule 14a–11 
would occur. 

O.3. We solicit quantitative date on 
the time and cost spent in preparing a 
no-action request to exclude a proposal 
under Exchange Act Rule 14a–8, the 
incremental cost spent to print and mail 
such a security holder proposal and to 
include a security holder nominee and 

his/her background information in the 
proxy materials, and the cost borne by 
both companies and security holders to 
solicit security holders regarding a 
direct access security holder proposal 
and election of a nominee or nominees 
to the board.

V. Consideration of Burden on 
Competition and Promotion of 
Efficiency, Competition and Capital 
Formation 

Section 23(a)(2) of the Exchange 
Act 226 requires us, when adopting rules 
under the Exchange Act, to consider the 
impact that any new rule would have on 
competition. In addition, Section 
23(a)(2) prohibits us from adopting any 
rule that would impose a burden on 
competition not necessary or 
appropriate in furtherance of the 
purposes of the Exchange Act. The 
proposed rules are intended to provide 
security holders with information about 
security holder nominees in company 
proxy materials where there has been 
evidence of an ineffective proxy 
process. The proposed rules should 
increase the transparency of security 
holder concerns and boards 
responsiveness to those concerns, 
increase investor confidence, and 
potentially cause companies to be better 
managed. Companies may consider their 
existing policies and responses to 
security holder concerns in relation to 
the policies and responses of other 
companies. As a result, companies may 
compete to adopt policies and 
procedures that effectively balance 
security holder and director interests 
and therefore attract investors.

The notice requirements of the 
proposed rules would enable investors 
to compare companies’ responsiveness 
to security holder proposals and 
compare security holders’ general level 
of satisfaction with companies’ 
nominees for director. Investors may 
place a premium on companies that are 
more responsive to security holder 
concerns and whose boards’ interests 
are more closely aligned with those of 
security holders. 

In addition, if a company is required 
to include a security holder nominee in 
its proxy materials, there may be 
increased competition for board 
positions. To the extent that this would 
discourage less-qualified candidates 
from running or, alternatively, would 
increase the quality of board members 
due to increased competition, investors 
may be more or less willing to invest in 
those companies where proposed 
Exchange Act Rule 14a–11 has been 
triggered. 

We request comment regarding the 
degree to which our proposed 
disclosure requirements would create 
competitively harmful effects upon 
public companies, and how to minimize 
those effects. We also request comment 
on any disproportionate cross-sectional 
burdens among the firms affected by our 
proposals that could have anti-
competitive effects. 

Section 3(f) of the Exchange Act 227 
and Section 2(c) of the Investment 
Company Act 228 require us, when 
engaging in rulemaking that requires us 
to consider or determine whether an 
action is necessary or appropriate in the 
public interest, to consider, in addition 
to the protection of investors, whether 
the action will promote efficiency, 
competition and capital formation.

One possible adverse impact on 
efficiency, competition and capital 
formation is that boards may devote less 
time to overseeing the management of 
companies because they are spending 
more time on security holder relations. 
We believe, however, that the proposed 
rules may increase director 
accountability and responsiveness, 
which would lead to better corporate 
governance and better-managed boards. 
As a result, we believe that these 
measures ultimately may serve to 
enhance investors’ value. In addition, 
we believe that investors may be able to 
evaluate a company’s board of directors 
more effectively and make more 
informed investment decisions. We 
believe that, as a consequence of these 
developments, there may be some 
positive impact on the efficiency of 
markets and capital formation. The 
possibility of these effects, their 
magnitude if they were to occur and the 
extent to which they would be offset by 
the costs of the proposals are difficult to 
quantify. We request comment on these 
matters and how the proposed 
amendments, if adopted, would affect 
efficiency and capital formation. 
Commenters are requested to provide 
empirical data and other factual support 
to the extent possible. 

VI. Initial Regulatory Flexibility Act 
Analysis 

This Initial Regulatory Flexibility Act 
Analysis has been prepared in 
accordance with 5 U.S.C. 603. It relates 
to proposed revisions to the rules and 
forms under the Exchange Act and the 
Investment Company Act that would, 
under certain limited circumstances, 
require companies to include in their 
proxy materials security holder 
nominees for election as director. The 
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229 See Press Release No 2003–46 (April 14, 
2003).

230 See Release No 34–47778 (May 1, 2003).
231 See Staff Report: Review of the Proxy Process 

Regarding the Nomination and Election of 
Directors, Division of Corporation Finance (July 15, 
2003).

232 See id.
233 See Release No 34–48301 (August 14, 2003).

234 17 CFR 240.0–10(a).
235 An investment company is a small entity if it, 

together with other investment companies in the 
same group of related investment companies, has 
net assets of $50 million or less as of the end of 
its most recent fiscal year. 17 CFR 270.0–10.

236 Ang et al, above at note 225.

proposals are intended to improve the 
ability of security holders to participate 
meaningfully in the nomination and 
election of directors. 

A. Reasons for the Proposed Action 
On April 14, 2003, the Commission 

directed the Division of Corporation 
Finance to review the proxy rules and 
regulations and their interpretations 
regarding procedures for the nomination 
and election of corporate directors 229 
and on May 1, 2003, the Commission 
solicited public input on the Division’s 
review.230 On July 15, 2003, after 
considering the views expressed by 
commenters, the Division of 
Corporation Finance provided to the 
Commission its report and 
recommended changes to the proxy 
rules related to the nomination and 
election of directors.231 To best address 
many of the issues raised by 
commenters, the Division recommended 
changes in two areas—disclosure related 
to nominating committee functions and 
security holder communications with 
boards of directors and enhanced 
security holder access to the proxy 
process relating to the nomination of 
directors.232

On August 14, 2003, we published for 
comment proposed rules that would 
implement the first of the Division’s 
recommendations—new disclosure 
standards requiring more robust 
disclosure of the nominating committee 
processes of public companies, 
including the consideration of 
candidates recommended by security 
holders, as well as more specific 
disclosure of the processes by which 
security holders may communicate with 
the directors of the companies in which 
they invest.233 Today, we are proposing 
rules that would implement the second 
of the Division’s recommendations. 
These proposals would create a 
mechanism for long-term security 
holders, or groups of long-term security 
holders, with significant holdings to 
access company proxy materials to 
nominate directors.

B. Objectives 
The proposed amendments have two 

primary objectives. The first objective is 
to improve the ability of security 
holders to participate meaningfully in 
the nomination and election of 

directors. The second objective is to 
meet the first objective without unduly 
burdening companies. We seek to limit 
the cost and burden on companies by 
limiting the proposed security holder 
nomination procedure to only those 
companies: 

• Where the company’s security 
holders are permitted under state law to 
nominate a candidate or candidates for 
election as directors; 

• Where there are criteria showing 
that the proxy process may be 
ineffective—specifically, only after the 
occurrence of one or both of the 
following triggering events:
—At least one of the company’s 

nominees for the board of directors for 
whom the company solicited proxies 
received ‘‘withhold’’ votes from more 
than 35% of the votes cast at an 
annual meeting of security holders; or 

—A security holder proposal submitted 
pursuant to Exchange Act Rule 14a–
8, providing that the company become 
subject to the security holder 
nomination procedure in proposed 
Exchange Act Rule 14a–11(a) was 
submitted for a vote of security 
holders at an annual meeting of 
security holders by a security holder 
or group of security holders that held 
more than 1% of the company’s 
securities entitled to vote on the 
proposal for one year as of the date 
the proposal was submitted and 
provided evidence of such holding to 
the company; and (b) that ‘‘direct 
access’’ proposal received more than 
50% of the votes cast on that proposal 
at that meeting; and
• Where the nominating security 

holder or group of security holders 
demonstrate continuous beneficial 
ownership of more than 5% of the 
company’s securities for at least two 
years as of the date of the nomination. 

These limitations would lower the 
cost to companies while still improving 
the ability of security holders to 
participate meaningfully in the 
nomination and election of directors. 
This increased participation may 
improve corporate governance by 
increasing director accountability and 
responsiveness and aligning the 
interests of the board and security 
holders, thereby, giving investors greater 
confidence that the board is serving the 
interest of security holders. This may, in 
turn, enhance the value of security 
holders’ investments. 

C. Legal Basis 

We are proposing amendments to the 
forms and rules under the authority set 
forth in Sections 3(b), 10, 13, 14, 15, 16, 
23(a) and 36 of the Securities Exchange 

Act of 1934, as amended, and Sections 
10, 20(a) and 38 of the Investment 
Company Act of 1940, as amended. 

D. Small Entities Subject to the 
Proposed Rules 

The proposals would affect 
companies that are small entities. 
Exchange Act Rule 0–10(a) 234 defines a 
company to be a ‘‘small business’’ or 
‘‘small organization’’ for purposes of the 
Regulatory Flexibility Act if it had total 
assets of $5 million or less on the last 
day of its most recent fiscal year.235 We 
estimate that there were approximately 
2,500 public companies, other than 
investment companies, that may be 
considered small entities. We estimate 
from information compiled by the 
Commission staff that there are less than 
25 listed investment companies and less 
than 25 non-listed investment 
companies that are small entities that 
file proxy statements. As discussed 
below, we believe that the proposals 
would affect virtually no small entities 
that are reporting companies.

As noted above, the number of 
security holder proposals that receive a 
majority vote, the number of directors 
that receive 35% withhold votes, and 
the percentage of nominating security 
holders that meet the ownership 
threshold and holding periods may be 
more infrequent for small entities 
because insiders may hold a larger 
percentage of shares in such entities.236

We request comment on the number 
of small entities that would be impacted 
by our proposals, including any 
available empirical data. 

E. Reporting, Recordkeeping and Other 
Compliance Requirements 

The proposed rules are expected to 
impact a limited number of companies 
because the nomination procedure 
would be triggered only where there are 
criteria showing that the proxy process 
may be ineffective. For purposes of the 
PRA, we estimate that the proposed 
nomination procedure would be 
triggered at only 73 operating 
companies and 14 funds and that only 
41 operating companies and 9 funds 
would be subject to that procedure. 
Given the limited number of security 
holder proposals received by small 
entities and the ownership makeup of 
smaller entities, the proposed rules are 
likely to have virtually no impact on 
small entities. 
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237 Exchange Act Rule 14a–8(i)(8) permits a 
company to exclude a security holder proposal from 
its proxy statement if the proposal ‘‘relates to an 
election for membership on the company’s board of 
directors or analogous governing body.’’

238 Pub. L. No. 104–121, Title II, 110 Stat. 857 
(1996).

For purposes of the PRA, we estimate 
that the highest hourly burden for the 
company and the security holder to 
disclose the required information would 
be 43.5 if the nomination procedure is 
triggered, notice by the company that 
the nomination procedure is triggered is 
provided, notice that the upcoming 
annual meeting has changed by more 
than 30 days is provided, notice by the 
security holder or security holder group 
that it is seeking to use the procedure is 
provided, an Exchange Act Schedule 
13G is filed and is provided, the 
company determines to include the 
proposal and the company provides a 
statement opposing the security holder 
nominee or nominees and/or supporting 
the company nominees, and the security 
holder also provides such a statement. 
This translates to a cost of $2,300, as a 
monetization of burden, to be carried by 
the company internally and a cost of 
$5,100 to be paid by a third party. A 
cost of $7,400 per small entity may not 
constitute a significant economic 
impact. That conclusion is based on our 
analysis of 1,245 small entities available 
on the Compustat database. We found 
that the average revenue of those small 
entities is $2.07 million per company. 
Therefore, among larger ‘‘small 
entities,’’ the estimated $7,400 
compliance expense would constitute 
approximately 0.003% of a small 
entity’s revenues. If small entities are 
impacted, there may be a greater impact 
on smaller ‘‘small entities.’’ 

We encourage written comments 
regarding this analysis. We solicit 
comments as to whether the proposed 
changes could have an effect that we 
have not considered. We request that 
commenters describe the nature of any 
impact on small entities and provide 
empirical data to support the extent of 
the impact. We also note that we are 
considering as an additional element of 
the proposed rule, and seek comment 
on, whether proposed Exchange Act 
Rule 14a–11 should apply only to those 
companies that are subject to the 
accelerated deadlines for filing 
Exchange Act periodic reports, and 
investment companies registered under 
Section 8 of the Investment Company 
Act. 

F. Duplicative, Overlapping or 
Conflicting Federal Rules 

We believe that there are no rules that 
conflict with or completely duplicate 
the proposed rules. 

G. Significant Alternatives 
The Regulatory Flexibility Act directs 

us to consider significant alternatives 
that would accomplish the stated 
objective, while minimizing any 

significant adverse impact on small 
entities. In connection with the 
proposed amendments, we considered 
the following amendments: 

1. The establishment of differing 
compliance or reporting requirements or 
timetables that take into account the 
resources available to small entities; 

2. The clarification, consolidation or 
simplification of disclosure for small 
entities; and 

3. An exemption for small entities 
from coverage under the proposals.

The Commission has considered a 
variety of reforms to achieve its 
regulatory objectives. As one possible 
approach, we considered requiring 
companies to include the security 
holder’s proxy card in the company 
mailing. Alternatively, we considered 
amending Exchange Act Rule 14a–
8(i)(8) 237 to allow security holder 
proposals requesting access to the 
corporation’s proxy card for the purpose 
of making nominations. We also have 
included a specific request for comment 
regarding whether only those operating 
companies that fall within the definition 
of ‘‘accelerated filer’’ in Exchange Act 
Rule 12b–2 should be subject to the 
security holder nomination procedure. 
We believe that the current proposals 
are the most cost-effective initial 
approach to address specific concerns 
related to small entities, as small 
entities may be less likely to be 
impacted by proposed Exchange Act 
Rule 14a–11 because of their limited 
receipt of security holder proposals and 
their ownership makeup.

In addition, an exemption or separate 
requirements for small entities may not 
address issues of corporate 
accountability and security holder rights 
that may affect small entities as much as 
they would affect large companies. 
Accordingly, it may be more appropriate 
to allow for the nomination procedure at 
small entities, where there has been 
evidence indicating ineffectiveness in 
the proxy process. The establishment of 
any differing compliance or reporting 
requirements or timetables or any 
exemptions for small business issuers 
may not be in keeping with the 
objectives of the proposed rules. 

H. Solicitation of Comment 
We encourage comments with respect 

to any aspect of this Initial Regulatory 
Flexibility Analysis. In particular, we 
request comments regarding: (i) The 
number of small entities that may be 
affected by the proposals; (ii) the 

existence or nature of the potential 
impact of the proposals on small entities 
discussed in the analysis; and (iii) how 
to quantify the impact of the proposed 
rules. Commenters are asked to describe 
the nature of any impact and provide 
empirical data supporting the extent of 
the impact. Such comments will be 
considered in the preparation of the 
Final Regulatory Flexibility Analysis, 
or, in the alternative, a certification 
under Section 605(b) of the Regulatory 
Flexibility Analysis, if the proposals are 
adopted, and will be placed in the same 
public file as comments on the proposed 
amendments themselves. 

VII. Small Business Regulatory 
Enforcement Fairness Act 

For purposes of the Small Business 
Regulatory Enforcement Fairness Act of 
1996,238 a rule is ‘‘major’’ if it has 
resulted, or is likely to result in:

• An annual effect on the economy of 
$100 million or more; 

• A major increase in costs or prices 
for consumers or individual industries; 
or 

• Significant adverse effects on 
competition, investment or innovation. 

We request comment on whether our 
proposals would be a ‘‘major rule’’ for 
purposes of SBREFA. We solicit 
comment and empirical data on: (a) The 
potential effect on the U.S. economy on 
an annual basis; (b) any potential 
increase in costs or prices for consumers 
or individual industries; and (c) any 
potential effect on competition, 
investment or innovation. 

VIII. Statutory Basis and Text of 
Proposed Amendments 

The amendments are proposed 
pursuant to Sections 3(b), 10, 13, 14, 15, 
16, 23(a) and 36 of the Securities 
Exchange Act of 1934, as amended, and 
Sections 10, 20(a) and 38 of the 
Investment Company Act of 1940, as 
amended.

List of Subjects 

17 CFR Parts 240 and 249

Reporting and recordkeeping 
requirements, Securities. 

17 CFR Part 274

Investment companies, Reporting and 
recordkeeping requirements, Securities.

In accordance with the foregoing, the 
Securities and Exchange Commission 
proposes to amend Title 17, chapter II 
of the Code of Federal Regulations as 
follows:
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PART 240—GENERAL RULES AND 
REGULATION, SECURITIES 
EXCHANGE ACT OF 1934

1. The authority citations for Part 240 
continues to read, in part, as follows:

Authority: 15 U.S.C. 77c, 77d, 77g, 77j, 
77s, 77z–2, 77z–3, 77eee, 77ggg, 77nnn, 
77sss, 77ttt, 78c, 78d, 78e, 78f, 78g, 78i, 78j, 
78j–1, 78k, 78k–1, 78l, 78m, 78n, 78o, 78p, 
78q, 78s, 78u–5, 78w, 78x, 78ll, 78mm, 79q, 
79t, 80a–20, 80a–23, 80a–29, 80a–37, 80b–3, 
80b–4, 80b–11, 7202, 7241, 7262, and 7263; 
and 18 U.S.C. 1350, unless otherwise noted.

* * * * *
2. The authority citations following 

§§ 240.13d–1, 240.13d–102, 240.14a–4 
and 240.14a–5 are removed. 

3. Section 240.13a–11 is amended by 
revising paragraph (b) to read as follows:

§ 240.13a–11 Current reports on Form 8–K 
(§ 249.308 of this chapter).

* * * * *
(b) This section shall not apply to 

foreign governments, foreign private 
issuers required to make reports on 
Form 6–K (17 CFR 249.306) pursuant to 
§ 240.13a–16, issuers of American 
Depositary Receipts for securities of any 
foreign issuer, or investment companies 
required to file reports pursuant to 
§ 270.30b1–1 of this chapter under the 
Investment Company Act of 1940, 
except where such an investment 
company is required to file: 

(1) Notice of a blackout period 
pursuant to § 245.104 of this chapter; or 

(2) Disclosure pursuant to Instruction 
5 to § 240.14a–11(a) of the date by 
which a security holder or security 
holder group must submit the notice 
required pursuant to § 240.14a–11(c). 

4. By amending § 240.13d–1 by 
adding an Instruction after paragraph 
(c)(3) to read as follows:

§ 240.13d–1 Filing of Schedules 13D and 
13G.

* * * * *
(c)(3) * * *
Instruction to paragraphs (b) and (c): 

purposes of paragraphs (b) and (c), a 
beneficial owner who acquires or holds 
a registrant’s securities in connection 
with a nomination under § 240.14a–11 
will not be deemed to have a purpose 
or effect of changing or influencing the 
control of the registrant solely by virtue 
of acquiring or holding the securities in 
connection with a director nomination 
pursuant to § 240.14a–11, a solicitation 
for the election of that director nominee 
and/or against a registrant nominee, or 
the election of that director nominee.
* * * * *

5. By amending § 240.13d–102 to: 
a. Add a box on the cover page after 

the box titled ‘‘[ ] Rule 13d–1(d)’’; and 

b. Add paragraph (c) to Item 10 before 
the ‘‘Signature’’ section. 

The additions read as follows:

§ 240.13d–102 Schedule 13G—Information 
to be included in statements filed pursuant 
to § 240.13d–1(b), (c), and (d) and 
amendments thereto filed pursuant to 
§ 240.13d–2.

* * * * *

[ ] Rule 13d–1(b) or (c), filed in 
connection with Rule 14a–11

* * * * *

Item 10. Certifications 

(a) * * *
(c) The following certification shall be 

included, in addition to the certification 
required under paragraph (a) or (b) of 
this Item, as applicable, if the statement 
is filed in connection with a security 
holder nomination pursuant to 
§ 240.14a–11: 

By signing below, I further certify that 
l% of the securities referred to above 
have been held continuously for at least 
2 years. 

Instruction to paragraph (c).
The percentage of securities listed 

above shall be used both for the purpose 
of determining eligibility to submit a 
security holder nomination pursuant to 
§ 240.14a–11 and, where more than one 
eligible security holder or security 
holder group provides notice of its 
intention to submit a nomination 
pursuant to § 240.14a–11, for the 
purpose of determining the security 
holder or security holder group with the 
largest percentage of subject securities.
* * * * *

6. By amending § 240.14a–4 to:
a. Revise the first sentence of 

paragraph (b)(2); and 
b. Add a sentence to the end of the 

paragraph following paragraph 
(b)(2)(iv), immediately preceding the 
Instructions. 

The revision and addition read as 
follows:

§ 240.14a–4 Requirements as to proxy.

* * * * *
(b) * * *
(2) A form of proxy that provides for 

the election of directors must set forth 
the names of persons nominated for 
election as directors, including any 
person whose nomination by a security 
holder or security holder group satisfies 
the requirements of § 240.14a–11. * * *
* * * * *

(iv) * * * Means to grant authority to 
vote for any nominees as a group or to 
withhold authority for any nominees as 
a group may not be provided if the 
proxy card includes one or more 

security holder nominees in accordance 
with § 240.14a–11.
* * * * *

7. By amending § 240.14a–5 to add 
paragraphs (g) and (h) to read as follows:

§ 240.14a–5 Presentation of information in 
proxy statement.

* * * * *
(g) If the proxy statement includes a 

security holder proposal providing that 
the registrant become subject to the 
security holder nomination procedure 
in § 240.14a–11 that was submitted 
pursuant to § 240.14a–8 by any security 
holder or group of security holders that 
has held more than 1% of the securities 
entitled to vote on that proposal for at 
least one year as of the date of the 
nomination and has provided evidence 
of such holding to the registrant, the 
registrant must disclose that the security 
holder vote on that proposal may 
determine whether the registrant will 
become subject to the security holder 
nomination procedure pursuant to 
§ 240.14a–11 for the annual (or, in lieu 
of annual, special) meetings at which 
directors are elected during the 
remainder of the calendar year in which 
the subject vote was held, the following 
calendar year and the portion of the 
next calendar year up to and including 
the annual meeting (or special meeting 
held in lieu of an annual meeting) 
during that calendar year. 

(h) If the registrant received a security 
holder nomination that indicated that it 
was submitted pursuant to § 240.14a–11 
and the registrant determined that it was 
not required to include that nominee in 
its proxy materials, describe the 
determination made by the registrant’s 
board of directors (including an 
affirmative statement of its 
determination not to include that 
specific nominee), discuss the specific 
provisions of § 240.14a–11 that the 
registrant’s board of directors relied 
upon to exclude the nominee, and 
discuss the specific basis for the belief 
of the registrant’s board of directors that 
the registrant is permitted to not include 
that nominee in its proxy materials. 

8. By amending § 240.14a–6 to: 
a. Redesignate paragraphs (a)(4), (a)(5) 

and (a)(6) as paragraphs (a)(5), (a)(6) and 
(a)(7) respectively; 

b. Add new paragraph (a)(4); 
c. Add a sentence at the end of Note 

3; and 
d. Add paragraphs (p) and (q). 
The additions read as follows:

§ 240.14a–6 Filing requirements. 

(a) * * *
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(4) The name of a security holder 
nominee is included pursuant to 
§ 240.14a–11.
* * * * *

Note 3. Solicitation in Opposition. 
* * * The inclusion of a security holder 
nominee in the registrant’s proxy 
materials pursuant to § 240.14a–11 does 
not constitute a ‘‘solicitation in 
opposition,’’ even if the registrant 
opposes the security holder nominee 
and solicits against the security holder 
nominee and in favor of a registrant 
nominee.
* * * * *

(p) Solicitations subject to § 240.14a–
11. Solicitations that are published or 
sent or given to security holders in 
connection with § 240.14a–11 must be 
filed with the Commission as specified 
in that section. 

(q) Security holder notice of intent to 
nominate a candidate for director under 
§ 240.14a–11. Any notice sent to a 
registrant by a security holder or group 
of security holders indicating an intent 
to nominate a candidate for director in 
accordance with the procedure set forth 
in § 240.14a–11 must be filed with the 
Commission no later than two business 
days after it is first provided to the 
registrant. For purposes of Regulation 
14A (§ 240.14a–1—103), the notice filed 
pursuant to this requirement shall be 
deemed a solicitation. 

9. By amending § 240.14a–8 to: 
a. Revise paragraph (i)(8); and 
b. Add an Instruction to paragraph 

(i)(11). 
The revision and addition read as 

follows:

§ 240.14a–8 Security holder proposals.

* * * * *
(i) * * *
(8) Relates to election: If the proposal 

relates to an election for membership on 
the company’s board of directors or 
analogous governing body, except that a 
company may not exclude a proposal 
that would subject the company to 
§ 240.14a–11 on the basis of this 
paragraph;
* * * * *

(11) * * *
Instruction to paragraph (i)(11): For 

purposes of this paragraph, a proposal 
requesting that the company become 
subject to the security holder 
nomination procedure set out in 
§ 240.14a–11 that is submitted by a 
more than 1% security holder may not 
be excluded on the basis that it 
duplicates a previously submitted 
proposal by a security holder that holds 
1% or less of the registrant’s securities. 
In this instance, the earlier submitted 
proposal by a security holder that holds 

1% or less of the registrant’s securities 
may be excluded under this paragraph.
* * * * *

10. By adding § 240.14a–11 to read as 
follows:

§ 240.14a–11 Security holder nominations. 
(a) Applicability. In connection with 

an annual meeting of security holders 
(or, in lieu of an annual meeting, a 
special meeting) at which directors are 
elected, a registrant will be required to 
include in its proxy statement and form 
of proxy the name of a person or 
persons nominated by a security holder 
or group of security holders for election 
to the board of directors and include in 
its proxy statement the disclosure about 
such nominee or nominees and the 
nominating security holder or holders 
that is specified in paragraphs (c)(7), 
(c)(8), (c)(9) and (c)(10) of this section 
and, if the registrant includes a 
statement supporting the registrant’s 
nominee(s) and/or opposing the security 
holder nominee or nominees, at the 
election of the nominating security 
holder or nominating security holder 
group, a statement of support for the 
security holder nominee or nominees, of 
a length not to exceed 500 words, 
provided that: 

(1) Applicable state law does not 
prohibit the registrant’s security holders 
from nominating a candidate or 
candidates for election as a director; 

(2) One or more of the following 
events has occurred during the calendar 
year in which the meeting that is the 
subject of the proxy statement is being 
held or during either of the preceding 
two calendar years: 

(i) At least one of the registrant’s 
nominees for the board of directors for 
whom the registrant solicited proxies 
received ‘‘withhold’’ votes from more 
than 35% of the votes cast at an annual 
meeting of security holders (or, in lieu 
of an annual meeting, a special meeting) 
held after January 1, 2004, at which 
directors were elected (provided, that 
this event will be deemed not to occur 
with regard to any contested election to 
which § 240.14a–12(c) applies or an 
election to which this section applies); 
or 

(ii) A security holder proposal 
providing that the registrant become 
subject to § 240.14a–11 that was 
submitted pursuant to § 240.14a–8 by a 
security holder or group of security 
holders that held more than 1% of the 
securities entitled to vote on that 
proposal for at least one year as of the 
date the proposal was submitted and 
provided evidence of such holding to 
the registrant, received more than 50% 
of the votes cast on that proposal at an 
annual meeting of security holders (or, 

in lieu of an annual meeting, a special 
meeting) held after January 1, 2004; and

(3) No security holder nominee is 
required to be included on the 
registrant’s proxy card, and no 
disclosure regarding such nominee is 
required to be included in the 
registrant’s proxy statement, in the 
event of one or more of the following: 

(i) The nominee’s candidacy or, if 
elected, board membership, would 
violate controlling state law or federal 
law or rules of a national securities 
exchange or national securities 
association applicable to the registrant 
(other than rules of a national securities 
exchange or national securities 
association regarding director 
independence); 

(ii) Any information required to be 
included in the notice to the registrant 
required pursuant to paragraph (c) of 
this section is not so included; 

(iii) Any representation required to be 
included in the notice to the registrant 
required pursuant to paragraph (c) of 
this section is false in any material 
respect; or 

(iv) A nominee is not required to be 
included pursuant to the provisions of 
paragraph (d) of this section limiting the 
number of nominees required to be 
included. 

Instructions to paragraph (a).
1. For purposes of paragraph (a)(2)(ii) 

of this section, the amount of a person’s 
security ownership and the duration of 
that ownership shall be calculated as of 
the date that person submits the 
proposal to the registrant. 

2. For purposes of paragraph (a)(2)(ii) 
of this section, only votes for and 
against a proposal shall be included in 
the calculation of the security holder 
vote on that proposal. Accordingly, 
abstentions and broker non-votes will 
not be included in this calculation. 

3. A nominating security holder will 
not be deemed an ‘‘affiliate’’ of the 
registrant under the Securities Act of 
1933 (15 U.S.C 77a et seq..) or the 
Securities Exchange Act of 1934 (15 
U.S.C. 78a et seq.) solely as a result of 
nominating a director or soliciting for 
the election of such a director nominee 
or against a registrant nominee pursuant 
to this section. Where a security holder 
nominee is elected, and the nominating 
security holder or nominating security 
holder group does not have an 
agreement or relationship with that 
director, otherwise than relating to the 
director’s nomination pursuant to 
§ 240.14a–11, solicitation for the 
election of the director nominee or 
against a registrant nominee, or the 
election of the director nominee, the 
nominating security holder or 
nominating security holder group will 
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not be deemed an affiliate solely by 
virtue of having nominated that 
director. 

4. The registrant shall determine 
whether any of the events permitting 
exclusion of a security holder nominee 
has occurred and shall notify the 
nominating security holder or 
nominating security holder group 
whether the registrant will include or 
exclude the security holder nominee. In 
the event that a registrant determines 
that it shall exclude the nominee, the 
registrant shall provide such notice 
promptly, but in no case less than 30 
calendar days before the date of the 
registrant’s proxy statement released to 
security holders in connection with the 
previous year’s annual meeting and, 
where the registrant did not hold an 
annual meeting in the previous year, or 
if the date of this year’s annual meeting 
has been changed by more than 30 days 
from the date of the previous year’s 
meeting, the notice must be provided a 
reasonable time before the registrant 
mails its proxy materials for the current 
year. If the registrant determines that it 
is entitled to exclude the nominee, the 
notice must include (a) A description of 
the determination made by the 
registrant’s board of directors, including 
an affirmative statement of its 
determination not to include that 
specific nominee; (b) a discussion of the 
specific requirement or requirements of 
§ 240.14a–11 that the registrant’s board 
of directors have determined permit the 
registrant not to include that specific 
nominee; and (c) a discussion of the 
specific basis for the belief of the 
registrant’s board of directors that the 
registrant is permitted to not include 
that specific nominee. The registrant 
also must include in its proxy statement 
for the meeting for which the nominee 
was submitted a statement that it has 
made such an exclusion and provide the 
information included in the notice to 
the nominating security holder with 
regard to the basis for its determination 
to exclude the nominee. The exclusion 
of a security holder nominee by a 
registrant where that exclusion is not 
permissible under § 240.14a–11(a)(3) 
shall be a violation of this section. If the 
registrant determines that it must 
include the security holder nominee, it 
must advise the nominating security 
holder or nominating security holder 
group of this determination and state 
whether the registrant intends to 
include in its proxy statement 
disclosure supporting the registrant’s 
nominees and/or opposing the security 
holder nominee. If the registrant intends 
to include such a supporting statement 
and/or opposing statement, it must 

advise the nominating security holder or 
nominating security holder group that it 
may submit a statement of no more than 
500 words supporting the security 
holder nominee. The registrant also 
must advise the nominating security 
holder or nominating security holder 
group of the date by which this 
statement must be provided to the 
registrant, which shall be not less than 
10 business days from the date of the 
registrant’s notice to the security holder. 
A statement by the registrant that it 
recommends a vote for its nominees 
and/or against the nominating security 
holder or nominating security holder 
group’s nominee or nominees will not 
be deemed an opposing or supporting 
statement for purposes of this 
requirement. 

5. If any of the events described in 
paragraph (a)(2) of this section occur, 
and the registrant did not hold an 
annual meeting the previous year, or if 
the date of the current year’s annual 
meeting has been changed by more than 
30 days from the date of the previous 
year’s annual meeting, the registrant 
must disclose pursuant to Item 13 of 
Form 8–K (§ 249.308 of this chapter) the 
date by which a security holder or 
security holder group must submit the 
notice required pursuant to paragraph 
(c) of this section, which date shall be 
a reasonable time prior to the date the 
registrant mails its proxy materials for 
the meeting.

(b) Nominating security holder 
eligibility. A security holder or group of 
security holders nominating a person or 
persons must satisfy the following 
requirements: 

(1) The security holder individually, 
or the security holder group in the 
aggregate, must beneficially own more 
than 5% of the registrant’s securities 
that are eligible to vote for the election 
of directors at that annual meeting of 
securities (or, in lieu of such an annual 
meeting, a special meeting of security 
holders); 

(2) The security holder or each 
member of the security holder group 
must have held the securities that are 
used for purposes of determining the 
more than 5% ownership threshold 
required by paragraph (b)(1) of this 
section continuously for at least two 
years and intend to continue to hold 
those securities through the date of the 
subject election of directors; 

(3) In the case of a registrant that is 
not an open-end investment company 
registered under the Investment 
Company Act of 1940, the security 
holder or each member of the security 
holder group must meet the 
requirements set out in § 240.13d–1(b) 

or (c) to file on Schedule 13G 
(§ 240.13d–102); and 

(4) In the case of a registrant that is 
not an open-end investment company 
registered under the Investment 
Company Act of 1940, the nominating 
security holder or the nominating 
security holder group must have 
reported its beneficial ownership on 
Schedule 13G (§ 240.13d–102), 
including the certification required by 
Item 10(c) of Schedule 13G, or have 
amended a previously filed Schedule 
13G to include the certification required 
by Item 10(c) of Schedule 13G, before or 
on the date of sending the notice 
specified in paragraph (c) of this 
section. Notwithstanding the provisions 
of Schedule 13G, the Schedule 13G filed 
in satisfaction of this requirement must 
set forth information demonstrating 
compliance with the requirements of 
paragraphs (b)(1) and (b)(2) of this 
section and disclose the filing person’s 
intention to nominate one or more 
directors under § 240.14a–11. 

(c) Security holder notice. In order to 
have a nominee included in the 
registrant’s proxy statement and proxy 
card, the nominating security holder 
must provide notice to the registrant of 
its intent to require that the registrant 
include that security holder’s nominee 
on the registrant’s proxy card no later 
than 80 days before the date that the 
registrant mailed its proxy materials for 
the prior year’s annual meeting, except 
that, if the registrant did not hold an 
annual meeting during the prior year, or 
if the date of the meeting has changed 
more than 30 days from the prior year, 
then the nominating security holder 
must provide notice a reasonable time 
before the registrant mails its proxy 
materials, as specified by the registrant 
in a Form 8–K (§ 249.308 of this 
chapter) filed pursuant to Item 13 of 
Form 8–K. This notice must include: 

(1) A representation that, to the 
knowledge of the nominating security 
holder or group, the nominee’s 
candidacy or, if elected, board 
membership, would not violate 
controlling state law or federal law or 
rules of a national securities exchange 
or national securities association 
applicable to the registrant (other than 
rules of a national securities exchange 
or national securities association 
regarding director independence); 

(2) A representation that the 
nominating security holder or 
nominating security holder group 
satisfies the conditions in paragraph (b) 
of this section; 

(3) A representation that: 
(i) If the nominating security holder or 

any member of the nominating security 
holder group is a natural person, the 
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nominee is not the nominating security 
holder, a member of the nominating 
security holder group, or a member of 
the immediate family of the nominating 
security holder or any member of the 
nominating security holder group;

(ii) If the nominating security holder 
or any member of the nominating 
security holder group is an entity, 
neither the nominee nor any immediate 
family member of the nominee has been 
an employee of the nominating security 
holder or any member of the nominating 
security holder group during the then-
current calendar year nor during the 
immediately preceding calendar year; 

(iii) Neither the nominee nor any 
immediate family member of the 
nominee has accepted during the then-
current calendar year or during the 
immediately preceding calendar year 
directly or indirectly any consulting, 
advisory, or other compensatory fee 
from the nominating security holder or 
any member of the nominating security 
holder group or any affiliate of any such 
holder or any such member, provided 
that compensatory fees do not include 
the receipt of fixed amounts of 
compensation under a retirement plan 
(including deferred compensation) for 
prior service with the nominating 
security holder or nominating security 
holder group member (provided that 
such compensation is not contingent in 
any way on continued service); and 

(iv) Such nominee: 
(A) Is not an executive officer or 

director (or person performing similar 
functions) of the nominating security 
holder or any member of the nominating 
security holder group, or of an affiliate 
of such holder or any such member; and 

(B) Does not control the nominating 
security holder or any member of the 
nominating security holder group (or in 
the case of a holder or member that is 
an investment company, an interested 
person of such holder or any such 
member as defined in section 2(a)(19) of 
the Investment Company Act of 1940 
(15 U.S.C. 80a–2(a)(19)); 

Instruction to paragraph (c)(3). For 
purposes of paragraph (c)(3) of this 
section, ‘‘immediate family’’ shall 
include any person related to the 
nominee by blood, marriage, or 
adoption, not more remote than first 
cousin. 

(4) In the case of a registrant other 
than an investment company, a 
representation that the nominee meets 
the objective criteria for 
‘‘independence’’ of the national 
securities exchange or national 
securities association rules applicable to 
the registrant, if any, and, in the case of 
a registrant that is an investment 
company, a representation that the 

nominee is not an ‘‘interested person’’ 
of the registrant as defined in section 
2(a)(19) of the Investment Company Act 
of 1940 (15 U.S.C. 80a–2(a)(19)); 

Instruction to paragraph (c)(4). For 
this purpose, the nominee would be 
required to meet the definition of 
‘‘independence’’ that generally is 
applicable to directors of the registrant 
and not any particular definition of 
independence applicable to members of 
the audit committee of the registrant’s 
board of directors. To the extent a 
national securities exchange or national 
securities association rule imposes a 
standard regarding independence that 
requires a subjective determination by 
the board or a group or committee of the 
board (for example, requiring that the 
board of directors or any group or 
committee of the board of directors 
make a determination regarding the 
existence of factors material to a 
determination of a nominee’s 
independence), that standard would not 
have to be satisfied. 

(5) A representation that neither the 
nominee nor the nominating security 
holder or, where there is a nominating 
security holder group, the members of 
the nominating security holder group, 
has a direct or indirect agreement with 
the registrant regarding the nomination 
of the nominee; 

(6) In the case of a registrant that is 
not an open-end investment company 
registered under the Investment 
Company Act of 1940, a copy of the 
Schedule 13G (§ 240.13d–102) filed by 
the nominating security holder or 
nominating security holder group in 
satisfaction of the requirement in 
paragraph (b)(4) of this section; 

(7) A statement from the nominee that 
the nominee consents to be named in 
the registrant’s proxy statement and 
form of proxy and, if elected, to serve 
on the registrant’s board of directors, for 
inclusion in the registrant’s proxy 
statement; 

(8) Disclosure about the nominee 
providing all of the information 
necessary to comply with the disclosure 
requirements of Item 7(a), (b) and (c) 
and, for investment companies, Item 
22(b) of Schedule 14A (§ 240.14a–101), 
as applicable, for inclusion in the 
registrant’s proxy statement; 

(9) Any of the following information 
with regard to each nominating security 
holder or member of a nominating 
security holder group that is not 
included in the Schedule 13G 
(§ 240.13d–102), for inclusion in the 
registrant’s proxy statement: 

(i) Name and business address; 
(ii) Present principal occupation or 

employment and the name, principal 
business and address of any corporation 

or other organization in which such 
employment is carried on; 

(iii) The amount of each class of 
securities of the registrant that the 
individual owns beneficially, directly or 
indirectly, determined in accordance 
with § 240.13d–3; and 

(iv) Whether or not, during the past 
ten years, the individual has been 
convicted in a criminal proceeding 
(excluding traffic violations or similar 
misdemeanors) and, if so, the dates, the 
nature of the conviction, the name or 
other disposition of the case; and 
whether the individual has been 
involved in any other legal proceeding 
during the past five years, as specified 
in Item 401(f) of Regulation S–K 
(§ 229.10 of this chapter); 

Instruction to paragraph (c)(9). Where 
the nominating security holder is a 
general or limited partnership, 
syndicate or other group, the 
information called for in § 240.14a–
11(c)(9) must be given with respect to (i) 
each partner of the general partnership; 
(ii) each partner who is, or functions as, 
a general partner of the limited 
partnership; (iii) each member of the 
syndicate or group; and (iv) each person 
controlling the partner or member. If the 
nominating security holder is a 
corporation or if a person referred to in 
(i), (ii), (iii) or (iv) of this Instruction is 
a corporation, the information called for 
in § 240.14a–11(c)(9) must be given with 
respect to (a) each executive officer and 
director of the corporation; (b) each 
person controlling the corporation; and 
(c) each executive officer and director of 
any corporation or other person 
ultimately in control of the corporation. 

(10) The methods by which the 
nominating security holder or 
nominating security holder group may 
solicit security holders, including, at the 
election of the nominating security 
holder or nominating security holder 
group, any Web site address on which 
the nominating security holder or 
nominating security holder group may 
publish soliciting materials; and 

(11) In the case of a registrant that is 
an open-end investment company 
registered under the Investment 
Company Act of 1940, the following 
information with regard to each 
nominating security holder or member 
of a nominating security holder group, 
in addition to the information required 
by paragraph (c)(9) of this section: 

(i) The percentage of each class of 
securities of the registrant that the 
individual owns beneficially, directly or 
indirectly, determined in accordance 
with § 240.13d–3, and the number of 
shares as to which the person has: 

(A) Sole power to vote or to direct the 
vote; 
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(B) Shared power to vote or to direct 
the vote; 

(C) Sole power to dispose or to direct 
the disposition of such shares; and 

(D) Shared power to dispose or to 
direct the disposition of such shares; 
and

Instruction to paragraph (c)(11)(i). For 
purposes of paragraph (c)(11)(i) of this 
section, any person, in determining the 
amount of outstanding securities of a 
class of equity securities, may rely upon 
information set forth in the investment 
company’s most recent report on Form 
N–CSR (§§ 249.331 and 274.128) filed 
with the Commission pursuant to the 
Securities Exchange Act of 1934 and the 
Investment Company Act of 1940, 
unless he or she knows or has reason to 
believe that the information contained 
therein is inaccurate. 

(ii) The following certification and 
signature, signed by each person on 
whose behalf the notice is filed or his 
or her authorized representative. If the 
notice is signed on behalf of a person by 
his or her authorized representative 
other than an executive officer or 
general partner of the filing person, 
evidence of the representative’s 
authority to sign on behalf of such 
person shall be filed with the notice, 
provided, however, that a power of 
attorney for this purpose which is 
already on file with the Commission 
may be incorporated by reference. The 
name and any title of each person who 
signs the notice shall be typed or 
printed beneath his or her signature: 

Certification 

By signing below, I certify that ll% 
of the securities referred to above have 
been held continuously for at least 2 
years. 

Signature 

After reasonable inquiry and to the 
best of my knowledge and belief, I 
certify that the information set forth in 
this statement is true, complete and 
correct.
lllllllllllllllllll

Date 
lllllllllllllllllll

Signature 
lllllllllllllllllll

Name/Title
Instruction to paragraph (c)(11)(ii). 

The percentage of securities listed in the 
certification in paragraph (c)(11)(ii) of 
this section shall be used both for the 
purpose of determining eligibility to 
submit a security holder nomination 
pursuant to this section and, where 
more than one eligible security holder 
or security holder group provides notice 
of its intention to submit a nomination 

pursuant to this section, for the purpose 
of determining the security holder or 
security holder group with the largest 
percentage of subject securities. 

Instruction to paragraph (c). Refer to 
§ 240.14a–6(q) with regard to the 
obligation of the nominating security 
holder or nominating security holder 
group to file certain of the information 
specified in this paragraph (c) with the 
Commission. 

(d) Number of security holder 
nominees.

(1) The registrant is not required to 
include in its proxy statement and form 
of proxy more than: 

(i) One security holder nominee 
where the total number of members of 
the registrant’s board of directors is 
eight or fewer; 

(ii) Two security holder nominees 
where the total number of members of 
the registrant’s board of directors is 
greater than eight and less than 20; and 

(iii) Three security holder nominees 
where the total number of members of 
the registrant’s board of directors is 20 
or more; 

(2) Provided that, where the registrant 
has one or more directors currently 
serving on its board of directors who 
were elected as a security holder 
nominee pursuant to this section, and 
the term of that director or directors 
extends past the date of the meeting of 
security holders for which it is soliciting 
proxies, the registrant will not be 
required to include in the proxy 
statement or form of proxy more 
security holder nominees than could 
result in the total number of directors 
who were elected as security holder 
nominees pursuant to § 240.14a–11 and 
serving on the board being greater than: 

(i) One where the total number of 
members of the board of directors is 
eight or fewer; 

(ii) Two where the total number of 
members of the board of directors is 
greater than eight and less than 20; and 

(iii) Three where the total number of 
members of the board of directors is 20 
or more; and 

(3) In the event that more than one 
security holder or group of security 
holders is otherwise permitted to 
nominate a person or persons to a 
registrant’s board of directors pursuant 
to § 240.14a–11, the registrant shall 
include in the proxy statement and form 
of proxy the nominee or nominees of the 
security holder or security holder group 
with the largest two-year beneficial 
ownership at the time of the delivery of 
the notice specified in paragraph (c) of 
this section, as specified in the filed 
Schedule 13G (§ 240.13d–102), up to 
and including the total number required 
to be included by the registrant. 

Instructions to paragraph (d).
1. If a nominee, a nominating security 

holder or any member of a nominating 
security holder group has any direct or 
indirect agreement with the registrant or 
any affiliate of the registrant regarding 
the nomination of a candidate for 
election as a member of the registrant’s 
board of directors, any such nominee or 
any nominee of such nominating 
security holder or nominating security 
holder group shall not be included in 
calculating the number of nominees 
required under this section.

2. For purposes of paragraph (d)(3) of 
this section, the registrant must rely on 
the beneficial ownership percentage 
reported in the nominating security 
holder’s filed Schedule 13G, except 
where the registrant has reason to 
believe that the beneficial ownership 
reported in the Schedule 13G is 
inaccurate. 

(e) Liability for false or misleading 
statements. The registrant is not 
responsible for any information in the 
notice from the nominating security 
holder or nominating security holder 
group pursuant to paragraph (c) of this 
section or otherwise provided by the 
nominating security holder or 
nominating security holder group. 

(f) Exempt solicitations. Sections 
240.14a–3 to 240.14a–6(o), 240.14a–8, 
240.14a–10 and 240.14a–12 to 240.14a–
15 do not apply to the following: 

(1) Any solicitation by or on behalf of 
any security holder in connection with 
the formation of a nominating security 
holder group pursuant to § 240.14a–11, 
provided that: 

(i) The total number of persons 
solicited is not more than 30; or 

(ii) Each written communication 
includes no more than: 

(A) A statement of each soliciting 
security holder’s intent to form a 
nominating security holder group in 
order to nominate a director under 
§ 240.14a–11; 

(B) The percentage of securities that 
each soliciting security holder 
beneficially owns or the aggregate 
percentage owned by any group to 
which the security holder belongs; and 

(C) The means by which security 
holders may contact the soliciting party; 
and 

(iii) Any soliciting material published, 
sent or given to security holders in 
accordance with this paragraph is filed 
with the Commission by the soliciting 
party, under the registrant’s Exchange 
Act file number, or, in the case of a 
registrant that is an investment 
company registered under the 
Investment Company Act of 1940, under 
the registrant’s Investment Company 
Act file number, no later than the date 
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the material is first published, sent or 
given to security holders. The soliciting 
material must include a cover page in 
the form set forth in Schedule 14A 
(§ 240.14a–101) and the appropriate box 
on the cover page must be marked; and 

(2) Any solicitation by or on behalf of 
a nominating security holder or 
nominating security holder group in 
support of a nominee placed on the 
registrant’s proxy card in accordance 
with § 240.14a–11, provided that: 

(i) The soliciting party does not, at 
any time during such solicitation, seek 
directly or indirectly, either on its own 
or another’s behalf, the power to act as 
proxy for a security holder and does not 
furnish or otherwise request, or act on 
behalf of a person who furnishes or 
requests, a form of revocation, 
abstention, consent or authorization; 

(ii) Each written communication 
includes: 

(A) The identity of each nominating 
security holder and a description of his 
or her direct or indirect interests, by 
security holdings or otherwise; 

(B) A prominent legend in clear, plain 
language advising security holders that 
a security holder nominee is or will be 
included in the registrant’s proxy 
statement and to read the registrant’s 
proxy statement when it becomes 
available because it includes important 
information (or, if the registrant’s proxy 
statement is publicly available, advising 
security holders of that fact and 
encouraging security holders to read the 
registrant’s proxy statement because it 
includes important information). The 
legend also must explain to security 
holders that they can find the 
registrant’s proxy statement, and any 
other relevant documents, at no charge 
on the Commission’s Web site; and 

(iii) Any soliciting material published, 
sent or given to security holders in 
accordance with this paragraph must be 
filed by the nominating security holder 
with the Commission, under the 
registrant’s Exchange Act file number, 
or, in the case of a registrant that is an 
investment company registered under 
the Investment Company Act of 1940, 
under the registrant’s Investment 
Company Act file number, no later than 
the date the material is first published, 
sent or given to security holders. Three 
copies of the material must at the same 
time be filed with, or mailed for filing 
to, each national securities exchange 
upon which any class of securities of 
the registrant is listed and registered. 
The soliciting material must include a 
cover page in the form set forth in 
Schedule 14A (§ 240.14a–101) and the 
appropriate box on the cover page must 
be marked. 

Instruction to paragraph (f)(2). If the 
information required by paragraph 
(f)(2)(ii)(A) is presented in a Schedule 
13G filed electronically with the 
Commission, the written 
communication will be deemed to 
satisfy the requirements of that 
paragraph if it states that the 
information is presented in a Schedule 
13G, presents the file number and file 
date for the Schedule 13G, and presents 
a direct Internet address where that 
Schedule 13G may be located. 

11. By amending § 240.14a–12 to add 
Instruction 3 to read as follows:

§ 240.14a–12 Solicitation before furnishing 
a proxy statement.

* * * * *
Instructions to § 240.14a–12:

* * * * *
3. Solicitations by a nominating 

security holder or nominating security 
holder group that are made in 
connection with a § 240.14a–11 
nomination will not be deemed a 
solicitation in opposition subject to 
§ 240.14a–12(c). 

12. Amend § 240.14a–101 by: 
a. Adding on the cover page two 

boxes before the box ‘‘Soliciting 
Material under § 240.14a–12’’; 

b. Adding paragraph (i) to Item 7; and 
c. Revising the reference ‘‘paragraphs 

(d)(3), (f) and (g)’’ in the introductory 
text of paragraph (b) of Item 22 to read 
‘‘paragraphs (d)(2), (d)(3), (f), (g), (h), 
and (i)’’. 

The additions and revision read as 
follows:

§ 240.14a–101—Schedule 14A. Information 
required in proxy statement. 

SCHEDULE 14A INFORMATION

* * * * *

[ ] Soliciting Material under § 240.14a–
11

[ ] Nominating Security Holder Notice 
Under § 240.14a–11(c)

* * * * *
Item 7. Directors and executive 

officers. * * *
* * * * *

(i) If a security holder nominee or 
nominees are submitted to the registrant 
and the registrant is not permitted to 
exclude the nominee or nominees 
pursuant to the provisions of § 240.14a–
11, the registrant must include the 
disclosure required from the nominating 
security holder under § 240.14a–
11(c)(7), (c)(8), (c)(9), (c)(10) and (c)(11), 
with regard to the nominee and the 
nominating security holder. In addition, 
if the registrant includes a statement 
supporting the registrant nominee(s) 
and/or opposing the security holder 

nominee, the registrant must also 
include, at the election of the 
nominating security holder or 
nominating security holder group, a 
statement of support for the security 
holder nominee, of a length not to 
exceed 500 words, in accordance with 
§ 240.14a–11.

Instruction to Item 7(i). The 
information disclosed pursuant to 
paragraph (i) will not be deemed 
incorporated by reference into any filing 
under the Securities Act or the 
Exchange Act, except to the extent that 
the registrant specifically incorporates 
that information by reference.
* * * * *

13. Section 240.15d–11 is amended by 
revising paragraph (b) to read as follows:

§ 240.15d–11 Current reports on Form 8–K 
(§ 249.308 of this chapter).

* * * * *
(b) This section shall not apply to 

foreign governments, foreign private 
issuers required to make reports on 
Form 6–K (17 CFR 249.306) pursuant to 
§ 240.15d–16, issuers of American 
Depositary Receipts for securities of any 
foreign issuer, or investment companies 
required to file reports pursuant to 
§ 270.30b1–1 of this chapter under the 
Investment Company Act of 1940, 
except where such an investment 
company is required to file: 

(1) Notice of a blackout period 
pursuant to § 245.104 of this chapter; or 

(2) Disclosure pursuant to Instruction 
5 to § 240.14a–11(a) of the date by 
which a security holder or security 
holder group must submit the notice 
required pursuant to § 240.14a–11(c). 

14. By amending § 240.16a–1 to revise 
paragraph (a)(1) and add ‘‘Note to 
Paragraph (a)(1)(ii)(K)’’ to read as 
follows:

§ 240.16a–1 Definition of terms. 
(a) * * * 
(1) (i) Solely for purposes of 

determining whether a person is a 
beneficial owner of more than ten 
percent of any class of equity securities 
registered pursuant to section 12 of the 
Act (15 U.S.C. 78l), the term ‘‘beneficial 
owner’’ means any person who is 
deemed a beneficial owner pursuant to 
Section 13(d) of the Act (15 U.S.C 78m) 
and the rules thereunder, except that the 
institutions or persons specified in 
paragraph (a)(1)(ii) of this section are 
not deemed the beneficial owner of 
securities of such class: 

(A) That are acquired by such 
institutions or persons without the 
purpose or effect of changing or 
influencing control of the issuer or 
engaging in any arrangement subject to 
§ 240.13d–3(b); and 
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(B) With respect to the institutions or 
persons specified in paragraphs 
(a)(1)(ii)(A) through (a)(1)(ii)(J) of this 
section, that are held for the benefit of 
third parties or in customer or fiduciary 
accounts in the ordinary course of 
business (or in the case of an employee 
benefit plan specified in paragraph 
(a)(1)(ii)(F) of this section, that are 
allocated to plan participants where 
participants have voting power). 

(ii) (A) A broker or dealer registered 
under section 15 of the Act (15 U.S.C. 
78o); 

(B) A bank as defined in section 
3(a)(6) of the Act (15 U.S.C. 78c(a)(6)); 

(C) An insurance company as defined 
in section 3(a)(19) of the Act (15 U.S.C. 
78c(a)(19)); 

(D) An investment company 
registered under section 8 of the 
Investment Company Act of 1940 (15 
U.S.C. 80a–8); 

(E) Any person registered as an 
investment adviser under section 203 of 
the Investment Advisers Act of 1940 (15 
U.S.C. 80b–3) or under the laws of any 
state; 

(F) An employee benefit plan as 
defined in section 3(3) of the Employee 
Retirement Income Security Act of 1974, 
as amended, 29 U.S.C. 1001 et seq. 
(‘‘ERISA’’) that is subject to the 
provisions of ERISA, or any such plan 
that is not subject to ERISA that is 
maintained primarily for the benefit of 
the employees of a state or local 
government or instrumentality, or an 
endowment fund; 

(G) A parent holding company or 
control person, provided the aggregate 
amount held directly by the parent or 
control person, and directly and 
indirectly by their subsidiaries or 
affiliates that are not persons specified 
in paragraphs (a)(1)(ii)(A) through (J) of 
this section, does not exceed one 
percent of the securities of the subject 
class; 

(H) A savings association as defined 
in section 3(b) of the Federal Deposit 
Insurance Act (12 U.S.C. 1813); 

(I) A church plan that is excluded 
from the definition of an investment 
company under section 3(c)(14) of the 
Investment Company Act of 1940 (15 
U.S.C. 80a–3(c)(14); 

(J) A group, provided that all the 
members are persons specified in 
§ 240.16a–1(a)(1)(ii)(A) through (I); and 

(K) Members of a nominating security 
holder group formed in accordance with 
§ 240.14a–11. 

Note to paragraph (a)(1)(ii)(K). 
Members of a security holder group 
formed in order to nominate a director 
under § 240.14a–11 are not deemed to 
have the purpose or effect of changing 
or influencing control of the issuer 

solely by virtue of such group 
membership or by virtue of a director 
nomination pursuant to § 240.14a–11, a 
solicitation for the election of that 
director nominee or against that 
registrant nominee, or the election of 
that director nominee.
* * * * *

PART 249—FORMS, SECURITIES 
EXCHANGE ACT OF 1934 

15. The authority citation for Part 249 
continues to read in part as follows:

Authority: 15 U.S.C. 78a et seq., 7202, 
7233, 7241, 7262, 7264, and 7265; and 18 
U.S.C. 1350, unless otherwise noted.

* * * * *
16. By amending Form 8–K 

(referenced in § 249.308) to: 
a. Add a sentence at the end of 

General Instruction B.1; and 
b. Add Item 13 before the ‘‘Signature’’ 

section. 
The additions read as follows:
Note: The text of Form 8–K does not, and 

this amendment will not, appear in the Code 
of Federal Regulations.

Form 8–K

* * * * *

General Instructions

* * * * *

B. Events To Be Reported and Time for 
Filing of Reports 

1. * * * A report pursuant to Item 13 
is to be filed promptly after the 
registrant determines the anticipated 
meeting date.
* * * * *

Information To Be Included in the 
Report

* * * * *

Item 13. Security Holder Nominations 
Pursuant to Exchange Act Rule 14a–11 

If any of the events described in 
§ 240.14a–11(a)(2) occur, and the 
registrant did not hold an annual 
meeting the previous year, or if the date 
of this year’s annual meeting has been 
changed by more than 30 days from the 
date of the previous year’s meeting, then 
the registrant is required to disclose the 
date by which a security holder or 
security holder group must submit the 
notice required pursuant to § 240.14a–
11(c), which date shall be a reasonable 
time before the registrant mails its proxy 
materials for the meeting. 

17. By amending Item 4 to ‘‘Part II—
Other Information’’ of Form 10–Q 
(referenced in § 249.308a) to: 

a. Revise paragraph (d); and 
b. Add paragraph (e). 

The revision and addition read as 
follows:

Note: The text of Form 10–Q does not, and 
this amendment will not, appear in the Code 
of Federal Regulations.

Form 10–Q

* * * * *

Part II—Other Information

* * * * *

Item 4. Submission of Matters to a Vote 
of Security Holders

* * * * *
(d) A description of the terms of any 

settlement between the registrant and 
any other participant (as defined in 
Instruction 3 to Item 4 of Schedule 14A 
(§ 240.14a–101) of Regulation 14A 
under the Act) terminating any 
solicitation subject to § 240.14a–12(c), 
including the cost or anticipated cost to 
the registrant. 

(e) If the meeting involved the 
election of directors or a vote on a 
security holder proposal under 
§ 240.14a–8 and, as a result of that vote, 
the registrant will become subject to the 
security holder nomination procedure 
in § 240.14a–11, provide disclosure of 
that result and disclose that the 
registrant will be subject to § 240.14a–11 
for the annual (or, in lieu of annual, 
special) meetings at which directors are 
elected during the remainder of the 
calendar year in which the subject vote 
was held, the following calendar year 
and the next calendar year up to and 
including the annual meeting (or special 
meeting in lieu of an annual meeting) 
during that calendar year, and state the 
date by which security holders must 
submit their nominations.
* * * * *

18. By amending Item 4 to ‘‘Part II—
Other Information’’ of Form 10–QSB 
(referenced in § 249.308b) to: 

a. Revise paragraph (d); and 
b. Add paragraph (e). 
The revision and addition read as 

follows:
Note: The text of Form 10–QSB does not, 

and this amendment will not, appear in the 
Code of Federal Regulations.

Form 10–QSB

* * * * *

Part II—Other Information

* * * * *

Item 4. Submission of Matters to a Vote 
of Security Holders

* * * * *
(d) A description of the terms of any 

settlement between the registrant and 
any other participant (as defined in 
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Instruction 3 to Item 4 of Schedule 14A 
(§ 240.14a–101) of Regulation 14A 
under the Act) terminating any 
solicitation subject to § 240.14a–12(c), 
including the cost or anticipated cost to 
the registrant. 

(e) If the meeting involved the 
election of directors or a vote on a 
security holder proposal under 
§ 240.14a–8 and, as a result of that vote, 
the registrant will become subject to the 
security holder nomination procedure 
in § 240.14a–11, provide disclosure of 
that result and disclose that the 
registrant will be subject to § 240.14a–11 
for the annual (or, in lieu of annual, 
special) meetings at which directors are 
elected during the remainder of the 
calendar year in which the subject vote 
was held, the following calendar year 
and the next calendar year up to and 
including the annual meeting (or special 
meeting in lieu of an annual meeting) 
during that calendar year, and state the 
date by which security holders must 
submit their nominations.
* * * * *

19. By amending Item 4 to Part I of 
Form 10–K (referenced in § 249.310) to: 

a. Revise paragraph (d); and 
b. Add paragraph (e). 
The revision and addition read as 

follows:
Note: The text of Form 10–K does not, and 

this amendment will not, appear in the Code 
of Federal Regulations.

Form 10–K

* * * * *

Part I

* * * * *

Item 4. Submission of Matters to a Vote 
of Security Holders

* * * * *
(d) A description of the terms of any 

settlement between the registrant and 
any other participant (as defined in 
Instruction 3 to Item 4 of Schedule 14A 
(§ 240.14a–101) of Regulation 14A 
under the Act) terminating any 
solicitation subject to § 240.14a–12(c), 
including the cost or anticipated cost to 
the registrant.

(e) If the meeting involved the 
election of directors or a vote on a 
security holder proposal under 
§ 240.14a–8 and, as a result of that vote, 
the registrant will become subject to the 
security holder nomination procedure 
in § 240.14a–11, provide disclosure of 
that result and disclose that the 
registrant will be subject to § 240.14a–11 
for the annual (or, in lieu of annual, 
special) meetings at which directors are 
elected during the remainder of the 
calendar year in which the subject vote 

was held, the following calendar year 
and the next calendar year up to and 
including the annual meeting (or special 
meeting in lieu of an annual meeting) 
during that calendar year, and state the 
date by which security holders must 
submit their nominations.
* * * * *

20. By amending Item 4 to Part I of 
Form 10–KSB (referenced in § 249.310b) 
to: 

a. Revise paragraph (d); and 
b. Add paragraph (e). 
The revision and addition read as 

follows:
Note: The text of Form 10–KSB does not, 

and this amendment will not, appear in the 
Code of Federal Regulations.

Form 10–KSB

* * * * *

Part I

* * * * *

Item 4. Submission of Matters to a Vote 
of Security Holders

* * * * *
(d) A description of the terms of any 

settlement between the registrant and 
any other participant (as defined in 
Instruction 3 to Item 4 of Schedule 14A 
(§ 240.14a–101) of Regulation 14A 
under the Act) terminating any 
solicitation subject to § 240.14a–12(c), 
including the cost or anticipated cost to 
the registrant. 

(e) If the meeting involved the 
election of directors or a vote on a 
security holder proposal under 
§ 240.14a–8 and, as a result of that vote, 
the registrant will become subject to the 
security holder nomination procedure 
in § 240.14a–11, provide disclosure of 
that result and disclose that the 
registrant will be subject to § 240.14a–11 
for the annual (or, in lieu of annual, 
special) meetings at which directors are 
elected during the remainder of the 
calendar year in which the subject vote 
was held, the following calendar year 
and the next calendar year up to and 
including the annual meeting (or special 
meeting in lieu of an annual meeting) 
during that calendar year, and state the 
date by which security holders must 
submit their nominations.
* * * * *

PART 249—FORMS, SECURITIES 
EXCHANGE ACT OF 1934

PART 274—FORMS PRESCRIBED 
UNDER THE INVESTMENT COMPANY 
ACT OF 1940 

21. The authority citation for Part 274 
continues to read, in part, as follows:

Authority: 15 U.S.C. 77f, 77g, 77h, 77j, 77s, 
78c(b), 78l, 78m, 78n, 78o(d), 80a–8, 80a–24, 
80a–26, and 80a–29, unless otherwise noted.

* * * * *
22. By amending Form N–SAR 

(referenced in §§ 249.330 and 274.101) 
by: 

a. Removing and reserving sub-item 
77C; 

b. Removing and reserving the 
Instruction to sub-item 77C in 
Instructions to Specific Items 
(referenced in §§ 249.330 and 274.101); 
and 

c. Revising the Instruction to sub-item 
102B in Instructions to Specific Items. 

The revision reads as follows:
Note: The text of Form N–SAR does not, 

and this amendment will not, appear in the 
Code of Federal Regulations.

Form N–SAR

* * * * *

Instructions to Specific Items

* * * * *

Sub-Item 102B: Submission of Matters 
to a Vote of Security Holders 

If any matter has been submitted to a 
vote of security holders during the 
period covered by this report, through 
the solicitation of proxies or otherwise, 
furnish the following information: 

(a) The date of the meeting and 
whether it was an annual or special 
meeting. 

(b) If the meeting involved the 
election of directors, the name of each 
director elected at the meeting and the 
name of each other director whose term 
of office as a director continued after the 
meeting. 

(c) A brief description of each matter 
voted upon at the meeting and state the 
number of votes cast for, against or 
withheld, as well as the number of 
abstentions and broker non-votes, as to 
each such matter, including a separate 
tabulation with respect to each nominee 
for office. 

(d) A description of the terms of any 
settlement between the registrant and 
any other participant (as defined in 
Instruction 3 to Item 4 of Schedule 14A 
(§ 240.14a–101) of Regulation 14A 
under the 1934 Act) terminating any 
solicitation subject to Rule 14a–12(c) 
under the 1934 Act (17 CFR 240.14a–
12(c)), including the cost or anticipated 
cost to the registrant. 

(e) If the meeting involved the 
election of directors or a vote on a 
security holder proposal under 
§ 240.14a–8 under the 1934 Act (17 CFR 
240.14a–8) and, as a result of that vote, 
the registrant will become subject to the 
security holder nomination procedure 
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in Rule 14a–11 under the 1934 Act (17 
CFR 240.14a–11), provide disclosure of 
that result and disclose that the 
registrant will be subject to Rule 14a–11 
under the 1934 Act for the annual (or, 
in lieu of annual, special) meetings at 
which directors are elected during the 
remainder of the calendar year in which 
the subject vote was held, the following 
calendar year and the next calendar year 
up to and including the annual meeting 
(or special meeting in lieu of an annual 
meeting) during that calendar year, and 
state the date by which security holders 
must submit their nominations. 

Instructions 
1. If any matter has been submitted to 

a vote of security holders otherwise than 
at a meeting of such security holders, 
corresponding information with respect 
to such submission shall be furnished. 
The solicitation of any authorization or 
consent (other than a proxy to vote at a 
stockholders’ meeting) with respect to 
any matter shall be deemed a 
submission of such matter to a vote of 
security holders within the meaning of 
this item. 

2. Paragraph (a) need be answered 
only if paragraph (b) or (c) is required 
to be answered. 

3. Paragraph (b) need not be answered 
if (i) proxies for the meeting were 
solicited pursuant to Regulation 14A 
under the 1934 Act, (ii) there was no 
solicitation in opposition to the 
management’s nominees as listed in the 
proxy statement, and (iii) all of such 
nominees were elected. If the registrant 
did not solicit proxies and the board of 
directors as previously reported to the 
Commission was re-elected in its 
entirety, a statement to that effect in 
answer to paragraph (b) will suffice as 
an answer thereto. 

4. Paragraph (c) must be answered for 
all matters voted upon at the meeting, 
including both contested and 
uncontested elections of directors. 

5. If the registrant has furnished to its 
security holders proxy soliciting 
material containing the information 
called for by paragraph (d), the 
paragraph may be answered by 
reference to the information contained 
in such material.

6. If the registrant has published a 
report containing all of the information 
called for by this item, the item may be 
answered by a reference to the 
information contained in such report. 

23. By amending Form N–CSR 
(referenced in §§ 249.331 and 274.128) 
by adding text to Item 8 to read as 
follows:

Note: The text of Form N–CSR does not, 
and this amendment will not, appear in the 
Code of Federal Regulations.

Form N–CSR

* * * * *

Item 8. Submission of Matters to a Vote 
of Security Holders. 

If any matter has been submitted to a 
vote of security holders during the 
period covered by this report, through 
the solicitation of proxies or otherwise, 
furnish the following information: 

(a) The date of the meeting and 
whether it was an annual or special 
meeting. 

(b) If the meeting involved the 
election of directors, the name of each 
director elected at the meeting and the 
name of each other director whose term 
of office as a director continued after the 
meeting. 

(c) A brief description of each matter 
voted upon at the meeting and state the 
number of votes cast for, against or 
withheld, as well as the number of 
abstentions and broker non-votes, as to 
each such matter, including a separate 
tabulation with respect to each nominee 
for office. 

(d) A description of the terms of any 
settlement between the registrant and 
any other participant (as defined in 
Instruction 3 to Item 4 of Schedule 14A 
(§ 240.14a–101) of Regulation 14A 
under the Exchange Act) terminating 
any solicitation subject to Rule 14a–
12(c) under the Exchange Act (17 CFR 
240.14a–12(c)), including the cost or 
anticipated cost to the registrant. 

(e) If the meeting involved the 
election of directors or a vote on a 
security holder proposal under 
§ 240.14a–8 under the Exchange Act (17 
CFR 240.14a–8) and, as a result of that 
vote, the registrant will become subject 
to the security holder nomination 
procedure in Rule 14a–11 under the 
Exchange Act (17 CFR 240.14a–11), 
provide disclosure of that result and 
disclose that the registrant will be 
subject to Rule 14a–11 under the 
Exchange Act for the annual (or, in lieu 
of annual, special) meetings at which 
directors are elected during the 
remainder of the calendar year in which 
the subject vote was held, the following 

calendar year and the next calendar year 
up to and including the annual meeting 
(or special meeting in lieu of an annual 
meeting) during that calendar year, and 
state the date by which security holders 
must submit their nomination. 

Instructions 

1. If any matter has been submitted to 
a vote of security holders otherwise than 
at a meeting of such security holders, 
corresponding information with respect 
to such submission shall be furnished. 
The solicitation of any authorization or 
consent (other than a proxy to vote at a 
stockholders’ meeting) with respect to 
any matter shall be deemed a 
submission of such matter to a vote of 
security holders within the meaning of 
this item. 

2. Paragraph (a) need be answered 
only if paragraph (b) or (c) is required 
to be answered. 

3. Paragraph (b) need not be answered 
if (i) proxies for the meeting were 
solicited pursuant to Regulation 14A 
under the Exchange Act, (ii) there was 
no solicitation in opposition to the 
management’s nominees as listed in the 
proxy statement, and (iii) all of such 
nominees were elected. If the registrant 
did not solicit proxies and the board of 
directors as previously reported to the 
Commission was re-elected in its 
entirety, a statement to that effect in 
answer to paragraph (b) will suffice as 
an answer thereto. 

4. Paragraph (c) must be answered for 
all matters voted upon at the meeting, 
including both contested and 
uncontested elections of directors. 

5. If the registrant has furnished to its 
security holders proxy soliciting 
material containing the information 
called for by paragraph (d), the 
paragraph may be answered by 
reference to the information contained 
in such material. 

6. If the registrant has published a 
report containing all of the information 
called for by this item, the item may be 
answered by a reference to the 
information contained in such report.
* * * * *

Dated: October 14, 2003.
By the Commission.

Margaret H. McFarland, 
Deputy Secretary.
[FR Doc. 03–26351 Filed 10–22–03; 8:45 am] 
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