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circumstances under which they are made, not misleading. 125/ No showing of scienter is 
necessary to establish a violation of Section 13(a) and Rules 13a-1 and 12b-20. 126/ 

Under Section 21C(a) of the Exchange Act, 127/ the Commission may impose a cease-
and-desist order on a person who is a cause of another's violation.  Being a cause of another's 
violation under Section 21C(a) requires findings that: (1) a primary violation occurred; (2) the 
respondent engaged in an act or omission that contributed to the violation; and (3) the respondent 
knew, or should have known, that his or her conduct would contribute to the violation. 128/ 
Negligence is sufficient to establish "causing" under Section 21C(a) where the underlying 
primary violation does not require scienter. 129/ Negligence is the failure to exercise reasonable 
care. 130/ Here, as discussed above in Section III, GAAS establish the standard of care against 
which we measure Dearlove's conduct. 

As discussed above, we find that the financial statements included in Adelphia's 2000 
Form 10-K contained several violations of GAAP.  The lack of conformity with GAAP rendered 
the annual report misleading.  Adelphia's filing of the Form 10-K, together with the financial 

125/ 17 C.F.R. § 240.12b-20; see also Armstrong, 85 SEC Docket at 3029 & n.58; Ponce v. 
SEC, 345 F.3d 722, 735 (9th Cir. 2003). 

126/ SEC v. McNulty, 137 F.3d 732, 740-41 (2d Cir. 1998); SEC v. World-Wide Coin Inv., 
Ltd., 567 F. Supp. 724, 751 (N.D. Ga. 1983); SEC v. Wills, 472 F. Supp. 1250, 1268 
(D.D.C. 1978). 

127/ 15 U.S.C. § 78u-3. 

128/ See, e.g., Gateway Int'l Holdings, Inc., Exchange Act Rel. No. 53907 (May 31, 2006), 88 
SEC Docket 430, 444; Armstrong, 85 SEC Docket at 3029;  Robert M. Fuller, 56 S.E.C. 
926, 984 (2003), petition denied, 95 Fed. Appx. 361 (D.C. Cir. 2004); Erik W. Chan, 55 
S.E.C. 715, 725-33 (2002). 

129/ See, e.g., Gateway Int'l Holdings, 88 SEC Docket at 444-45 & n.48; KPMG Peat 
Marwick LLP, 54 S.E.C. 1135, 1175 & n.100 (2001), petition denied, 289 F.3d 109 (D.C. 
Cir. 2002); see also KPMG Peat Marwick, LLP v. SEC, 289 F.3d 109, 120 (D.C. Cir. 
2002) ("[T]he Commission was virtually compelled by Congress' choice of language in 
enacting Section 21C to interpret the phrase 'an act or omission the person knew or 
should have known would contribute to such violation' as setting a negligence standard.") 
(emphasis in original). 

130/ IFG Network Sec., Inc., Exchange Act Rel. No. 54127 (July 11, 2006), 88 SEC Docket 
1374, 1389 (citing SEC v. Hughes Capital Corp., 124 F.3d 449, 453-54 (3d Cir. 1997)). 
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statements and Deloitte's audit report, was a primary violation of Exchange Act Section 13(a) and 
Rules 13a-1 and 12b-20 thereunder. 131/ 

By signing the audit report, Dearlove engaged in an act that contributed to Adelphia's 
primary violation. 132/ Because of the requirement in Regulation S-X that financial statements 
filed with annual reports be prepared in conformance with GAAP, without an unqualified audit 
opinion, Adelphia could not have filed its Form 10-K.  Thus, Dearlove should have known that 
his conduct of the audit (which, as noted above, failed to satisfy GAAS in a variety of ways) and 
his signature on the unqualified audit opinion contributed to the violation by allowing Adelphia 
to proceed to file the Form 10-K and the non-GAAP-compliant financial statements.  In the high-
risk auditing environment presented by the circumstances attending Deloitte's audit of Adelphia's 
2000 financial statements, with the array of potential problem areas discussed above, it is likely 
that an audit conducted in accordance with GAAS would have brought to Dearlove's attention 
some, if not all, of the GAAP violations we have found.  Dearlove, whose departures from 
GAAS were at least negligent, should have known that his deficient audit would contribute to 
Adelphia's primary violation.  For these reasons, we find that Dearlove was a cause of Adelphia's 
violations of Exchange Act Section 13(a) and Exchange Act Rules 13a-1 and 12b-20. 133/ 

B.	 Cease-and-Desist Order 

Exchange Act Section 21C(a) authorizes the Commission to impose a cease-and-desist 
order upon any person who "is violating, has violated, or is about to violate" any provision of the 
Exchange Act or any rule or regulation thereunder, or against any person who "is, was, or would 
be a cause of [a] violation, due to an act or omission the person knew or should have known 

131/	 Armstrong, 85 SEC Docket at 3029; KPMG, 54 S.E.C. at 1173-74 & n.97. For the 
reasons discussed above, we reject Dearlove's arguments that the financial statements 
complied with GAAP and that there was therefore no primary violation of Exchange Act 
Section 13(a) and Rules 13a-1 and 12b-20 thereunder by Adelphia. 

132/	 See KPMG, 54 S.E.C. at 1174-83 (holding that accounting firm's negligent conclusion 
that it was independent from audit client was a cause of audit client's violation of 
Exchange Act Section 13(a) and Rule 13a-1 thereunder based on filing of annual report 
that included financial statements that were not, as required, audited by independent 
accountants). 

133/	 Section 13(b)(2)(A) of the Exchange Act, 15 U.S.C. § 78m(b)(2)(A), requires issuers to 
make and keep books, records, and accounts that, in reasonable detail, accurately and 
fairly reflect their transactions and dispositions of assets.  The OIP charged, and the law 
judge found, that Adelphia violated Exchange Act Section 13(b)(2)(A) and that Dearlove 
was a cause of Adelphia's violation.  As a discretionary matter, we decline to reach the 
question whether Dearlove engaged in an act or omission that was a cause of an 
Exchange Act Section 13(b)(2)(A) violation within the meaning of Exchange Act Section 
21C(a). 
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would contribute to such violation." 134/ To determine whether a cease-and-desist order is an 
appropriate sanction for Dearlove's role in Adelphia's violations of the reporting requirements 
contained in Exchange Act Section 13(a) and related rules, we must look to whether there is 
some risk of future violations. 135/ The existence of a violation raises an inference that the 
violation will be repeated, and where the misconduct that results in the violation is egregious, the 
inference is justified. 136/ We also consider whether other factors demonstrate a risk of future 
violations. Beyond the seriousness of the violation, these may include the isolated or recurrent 
nature of the violation, whether the violation is recent, the degree of harm to investors or the 
marketplace resulting from the violation, the respondent's state of mind, the sincerity of 
assurances against future violations, the opportunity to commit future violations, and the 
remedial function to be served by the cease-and-desist order in the context of any other sanctions 
sought in the proceeding. 137/ Not all of these factors need to be considered, and none of them, 
by itself, is dispositive. 

The law judge declined to impose a cease-and-desist order because, having imposed a 
permanent bar on Dearlove's ability to appear or practice before the Commission that would have 
effectively precluded Dearlove from serving in any position in which he might cause future 
violations of Exchange Act Section 13(a) and related rules, the law judge concluded that the 
Division did not meet the minimum threshold required to impose a cease-and-desist order, i.e., 
that there exists some risk of future violations.  Because we are permitting Dearlove to apply for 
reinstatement after four years, that sanction does not obviate the need for a cease-and-desist 
order.  Dearlove may resume appearing or practicing before the Commission should he apply for, 
and be granted, reinstatement.  Dearlove may eventually, therefore, be once again in a position to 
violate or cause violations of the reporting requirements of the Exchange Act. 

The violations Dearlove caused were serious and of substantial import to investors.  His 
signature on Deloitte's unqualified audit opinion was a cause of Adelphia's filing of financial 
statements that were inaccurate in a number of ways and that masked the true financial condition 
of Adelphia as well as the company's interdependency with the Rigas Entities.  Revelation of the 
accounting deficiencies in Adelphia's financial statements would eventually result in harm to 

134/ 15 U.S.C. § 78u-3(a). 

135/ KPMG Peat Marwick LLP, 54 S.E.C. at 1185.  The risk of future violations required to 
support a cease-and-desist order is significantly less than that required for an injunction. 
Id. at 1191; see also KPMG, 289 F.3d at 124 (finding that the plain language of Exchange 
Act Section 21C and its legislative history support the Commission's issuance of a cease-
and-desist order on the basis of a lower risk of future violation than that required for an 
injunction). 

136/ See Geiger v. SEC, 363 F.3d 481, 489 (D.C. Cir. 2004) and cases cited therein. 

137/ KPMG, 54 S.E.C. at 1192. 
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investors estimated to be at least $715 million, the amount of cash and stock Adelphia agreed to 
pay into a victims' restitution fund to help recompense harmed investors. 138/ Dearlove signed 
his unqualified opinion despite having conducted an audit that was seriously deficient in the face 
of numerous and obvious risk factors that called for increased professional care.  Although 
Dearlove's audit encompassed only one year's financial statements, the failures on this one audit 
were several and occurred in several auditing areas, the responsibility for which Dearlove 
consistently attempts to shift to others.  Moreover, while several years have elapsed since 
Dearlove completed the audit of Adelphia, this case is not so aged as to give comfort that the 
conduct will not be repeated, and, in any event, the other factors weigh strongly in favor of 
imposing a cease-and-desist order. 139/ We believe that the issuance of a cease-and-desist order 
will serve the important remedial purpose of encouraging Dearlove to discharge his 
responsibilities with more care in the future, thereby contributing to the integrity of, and investor 
confidence in, the financial reporting process. 

We find that the record as a whole, especially the evidence with regard to the gravity of 
the violations and the harm to the marketplace and the regulatory scheme, establishes a sufficient 
risk that Dearlove would commit future violations to warrant imposition of a cease-and-desist 
order.  Based on all of these factors, we find a cease-and-desist order against Dearlove to be in 
the public interest. 140/ 

X.	 Dearlove's Due Process Argument 

We conclude this opinion by addressing Dearlove's argument that the proceedings against 
him are defective because he was denied due process.  As explained in detail below, we reject his 
argument and find no basis for relief. 

138/	 See supra note 9 and accompanying text. 

139/	 See Armstrong, 85 SEC Docket at 3040 (imposing cease-and-desist order based on 
conduct that occurred more than twelve years prior to the issuance of the Commission's 
opinion, noting that, although the age of the violations militated against imposition of the 
order, "this consideration [was] outweighed by the other factors" discussed in the 
opinion); Rita J. McConville, Exchange Act Rel. No. 51950 (June 30, 2005), 85 SEC 
Docket 3127, 3152 (imposing cease-and-desist order based on "relatively recent" conduct 
that occurred more than five years prior to issuance of the Commission's opinion), aff'd, 
465 F.3d 780 (7th Cir. 2006). 

140/	 See McConville, 85 SEC Docket at 3151-52 (imposing cease-and-desist order on 
corporate officer for causing Section 13 violations based on, among other things, the 
significance of the violations, harm caused to investors, and denial of responsibility for 
violations charged), aff'd, 465 F.3d 780 (7th Cir. 2006). 
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A. Facts 

We issued the Order Institutuing Proceedings ("OIP")  in this matter on September 30, 
2005. The OIP directed, pursuant to Commission Rule of Practice 360(a)(2), 141/ that the law 
judge issue an initial decision in this proceeding within 300 days from the date of service of the 
OIP.  The OIP was served on October 5, 2005, giving the law judge until August 5, 2006, to issue 
his initial decision.  

On November 1, 2005, the law judge entered a scheduling order setting a January 23, 
2006, hearing date. 142/ On December 8, 2005, Dearlove moved for a sixty-day postponement 
of the hearing date on the ground that he did not have adequate time to prepare for the hearing. 
Dearlove argued that if he had to go forward on January 23, 2006, he would be prejudiced in his 
ability to defend himself, in violation of his Fifth Amendment right to due process. 

Under Commission Rule of Practice 161(a), 143/ a law judge may, for good cause shown, 
postpone a hearing, consistent with Commission Rule of Practice 161(b).  Rule 161(b) states that 
a law judge must adhere to a policy of strongly disfavoring postponement motions, except in 
circumstances where the moving party makes a "strong showing" that denial of the motion would 
"substantially prejudice" its case. 144/ In determining whether to grant a motion for a 
postponement, the law judge should consider, in addition to any other relevant factors: (1) the 
length of the proceeding to date; (2) the number of postponements already granted; (3) the stage 
of the proceeding at the time of the request; (4) the impact of the request on the law judge's 
ability to complete the proceeding in the time specified by the Commission; and (5) such other 
matters as justice may require. 145/ The law judge weighed these factors and found that 
Dearlove failed to make the required "strong showing of substantial prejudice" to warrant a 
postponement. 

141/ Under Rule 360(a)(2), we must specify in the OIP a deadline for completion of the 
hearing and issuance of the initial decision.  17 C.F.R. § 201.360(a)(2).  This deadline 
will be either 120, 210, or 300 days, in our discretion, "after consideration of the nature, 
complexity, and urgency of the subject matter, and with due regard for the public interest 
and the protection of investors."  Id. 

142/ The order also recited that the parties had agreed to this schedule. 

143/ 17 C.F.R. § 201.161(a). 

144/ 17 C.F.R. § 201.161(b)(1). 

145/ 17 C.F.R. § 201.161(b)(1)(i)-(v). 
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Dearlove petitioned for interlocutory review of the law judge's denial of a postponement. 
We denied the petition, finding no "extraordinary circumstances." 146/ 

The hearing commenced on January 23, 2006, as scheduled, and extended over nine days. 
Dearlove was represented by counsel of his choice and submitted evidence about the merits of 
the allegations against him.  After the hearing, Dearlove renewed his argument that the denial of 
a sixty-day postponement deprived him of due process.  He also argued that the Commission's 
Rules of Practice, and Rule 360(a)(2) in particular, violated his right to due process. 

In the initial decision, the law judge ruled that the denial of a sixty-day postponement did 
not violate Dearlove's due process rights.  The law judge declined to rule on Dearlove's claim that 
the Rules of Practice are unconstitutional.  He asserted that "any claim that the Rules of Practice 
are unconstitutional must be addressed to the Commission." 

B. Dearlove's Contentions on Appeal 

1. Dearlove argues that the denial of a sixty-day postponement deprived him 
of due process because he did not have adequate time to prepare for the hearing.  He cites the 
complexity of the case, as well as the large size of the investigative file, which "prevented 
effective preparation and caused exculpatory material to lie unreviewed."  Dearlove argues that 
he was given "less than four months" to prepare for the hearing, whereas the Division had "over 
three and a half years" to investigate the case.  He points to Helms's testimony, which was 
provided by the Division along with "millions of pages" of other documents in advance of the 
hearing, as "[t]he clearest example of undiscovered, and therefore unpresented, exculpatory 
evidence." 147/ Dearlove contends that, had he been afforded adequate time to prepare, he 
would have uncovered Helms's testimony among the mass of material provided to him, which 
would have refuted the law judge's finding, in connection with the January 2000 direct placement 
of stock, that "the $368 million loan [directed to Adelphia] was originally intended for UCA." 

Dearlove additionally contends that the task of preparing for the hearing "was made more 
difficult by the Division's late production of adequate witness and exhibit lists, and its eleventh-
hour inclusion of allegations not specified in the OIP."  The failure of third parties, i.e., Adelphia, 
PricewaterhouseCoopers, and other Adelphia advisors, to produce documents in response to his 
subpoenas assertedly compounded the prejudice to his case. 

146/ Gregory M. Dearlove, CPA, Order Denying Application for Interlocutory Review, 
Admin. Proc. File No. 3-12064 (Jan. 6, 2006) (citing 17 C.F.R. § 201.400(a) (providing 
that "[t]he Commission will not review a hearing officer's ruling prior to its consideration 
of the entire proceeding in the absence of extraordinary circumstances")). 

147/ See discussion supra at note 94 and accompanying text. 
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Dearlove uses the United States Supreme Court's due process analysis in Mathews v. 
Eldridge 148/ to argue that the denial of a sixty-day postponement deprived him of due process. 
In Mathews, the Supreme Court spoke of a balancing of three factors to determine what process 
is due in a given case: (1) the nature of the private interest affected by the official action; (2) the 
risk of erroneous deprivation of such an interest through the procedures used and the probable 
value of additional or substitute procedural safeguards; and (3) the government's interest, 
including the "function involved and the fiscal and administrative burdens that the additional or 
substitute procedural safeguards would entail." 149/ Dearlove characterizes the private interest at 
stake as his protected property interest in appearing and practicing before the Commission. 150/ 
He asserts that, "[b]ecause of the private interest at stake, the risk of an erroneous deprivation of 
the interest, and the Government's interest in the accurate determination of this matter, Dearlove 
was entitled to sufficient time to prepare his defense, and therefore to a continuance."  

2. Dearlove argues, without citation to any authority, that Rule of Practice 
360(a)(2) violates due process.  He characterizes the hearing schedules in Commission 
administrative proceedings as "rigid" and "inflexible."  Dearlove argues that Rule 360(a)(2) takes 
"a one-size-fits-all approach [that] does not adequately safeguard an individual's due process 
rights."  Dearlove finds support for his constitutional challenge to Rule 360(a)(2) in the law 
judge's finding that his argument "echoed" some of the public comments submitted during the 
rulemaking proceeding that led to Rule 360(a)(2)'s adoption. 151/ 

148/	 424 U.S. 319 (1976). 

149/	 Id. at 335. 

150/	 Dearlove cites various licensing cases, as well as the Ninth Circuit Court of Appeals' 
decision in Sartain v. SEC, 601 F.2d 1366 (9th Cir. 1979), to support his claim of a 
protected property interest.  In Sartain, the court held that due process entitled a broker-
dealer’s registered representative to a fair hearing before the Commission and the right to 
be represented by independent counsel where the registered representative stood to lose 
the "valuable privilege" of being employed in the securities industry.  Id. at 1375; see also 
Michael J. Crane, Note, Disciplinary Proceedings Against Accountants: The Need for a 
More Ascertainable Improper Professional Conduct Standard in the SEC's Rule 2(e), 53 
Fordham L. Rev. 351 (1984) (stating that an accountant has a property interest in his right 
to practice before the Commission that may not be terminated without due process).  

151/	 See Letter from the District of Columbia Bar, Corporation, Finance and Securities Law 
Section to the Commission (Mar. 21, 2003); Letter from the American Bar Association, 
Section of Business Law, Committee on Federal Regulation of Securities to the 
Commission (May 13, 2003), available at http://www.sec.gov/rules/proposed/ 
s70403.html. 

http://www.sec.gov/rules/proposed/
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C.	 Denial of Sixty-Day Extension 

In Ungar v. Sarafite, 152/ the Supreme Court articulated the standard for analyzing a due 
process challenge to the denial of a continuance: 

The matter of a continuance is traditionally within the discretion of the trial judge, 
and it is not every denial of a request for more time that violates due process even 
if the party fails to offer evidence or is compelled to defend without counsel. 
Contrariwise, a myopic insistence upon expeditiousness in the face of a justifiable 
request for delay can render the right to defend with counsel an empty formality. 
There are no mechanical tests for deciding when a denial of a continuance is so 
arbitrary as to violate due process.  The answer must be found in the 
circumstances present in every case, particularly in the reasons presented to the 
trial judge at the time the request is denied. 153/ 

We have consistently followed the principles articulated in Ungar. We have recognized 
that the trier of fact has discretion in deciding whether to grant a motion for a postponement or 
continuance. 154/ We have stated that our inquiry on review of a denial of a postponement or 
continuance is whether the denial constituted "an unreasoning and arbitrary insistence upon 
expeditiousness in the face of a justifiable request for delay." 155/ 

152/	 376 U.S. 575 (1964). 

153/	 Id. at 589-90; accord Morris v. Slappy, 461 U.S. 1, 11-12 (1983) ("[B]road discretion 
must be granted trial courts on matters of continuances; only an unreasoning and arbitrary 
'insistence upon expeditiousness in the face of a justifiable request for delay' violates the 
right to assistance of counsel.") (citing Ungar). 

154/	 See, e.g., Underhill Sec. Corp., 42 S.E.C. 689, 699 (1965) (stating that "[t]he 
determination whether to grant a continuance was a matter resting in the sound discretion 
of the [hearing] examiner"; examiner's denial of one-month adjournment to give counsel 
more time to prepare his defense was a proper exercise of that discretion where any lack 
of preparation by respondents' counsel was a result of their own dilatory conduct, and 
where counsel conducted a vigorous defense in the course of the hearings which extended 
over many weeks and was afforded the opportunity to recall any witness and to request 
additional time). 

155/ See, e.g., Richard W. Suter, 47 S.E.C. 951, 963 (1983) (holding that law judge's refusal to 
grant further postponements of hearing was not an abuse of discretion or "unreasoning 
and arbitrary insistence upon expeditiousness" where hearing already had been delayed 
for a long period of time); Gary L. Jackson, 48 S.E.C. 435, 441 (1986) (holding that law 
judge's refusal to permit respondent's various requests for postponement of the hearing 
was not an abuse of discretion or "unreasoning and arbitrary insistence upon 

(continued...) 
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A review of our precedent applying this standard reveals that most cases have held that 
the trier of fact's denial of a postponement was not an abuse of discretion and did not violate due 
process. 156/ In the "rare" cases where the denial was deemed to be improper, we have found 
that there were "extraordinary circumstances" supporting a postponement, i.e., the respondent 
was left without assistance of counsel at or near the hearing date. 157/ 

155/	 (...continued) 
expeditiousness"; "[w]hile a respondent has the right to be represented by counsel, the 
law does not require endless postponements of judicial proceedings while respondents 
attempt to secure legal representation"). 

156/	 See, e.g., Falcon Trading Group, Ltd., 52 S.E.C. 554, 560-61 (1995) (finding no due 
process violation in NASD's denial of applicants' motions for continuance and adherence 
to the previously-scheduled hearing date where applicants were given six weeks' notice of 
the hearing date, and they had sufficient time to obtain new counsel after discovering that 
joint counsel had potential conflict of interest), aff'd, 102 F.3d 579 (D.C. Cir. 1996); 
Alexander V. Stein, 52 S.E.C. 296, 300-01 (1995) (finding no due process violation in 
law judge's denial of a postponement where respondent had well over a month to prepare 
any defense to the allegations in the OIP, he failed to claim that he could not defend 
himself without certain materials or witnesses, and he failed to specify those materials 
that he claimed to need);  Michael Markowski, 51 S.E.C. 553, 558-59 (1993) (finding no 
due process violation in NASD's refusal to grant an additional continuance of the second 
hearing date where hearing panel had already granted counsel a continuance of the second 
hearing date, and attorneys gave no indication to panel prior to rescheduled hearing that 
they would not be ready to go forward at that time), aff'd, 34 F.3d 99 (2d Cir. 1994).  

157/	 See, e.g., Philip L. Pascale, CPA, Order Granting Postponement of Administrative 
Hearing, Admin. Proc. File No. 3-11194 (Nov. 24, 2003) (holding, on interlocutory 
review of a law judge's denial of a postponement request, that respondent demonstrated 
substantial prejudice warranting a short postponement of the hearing where the medical 
condition of respondent's counsel was incapacitating, and counsel learned about this 
condition so close to the hearing that substitute counsel could not be obtained; the 
Commission acknowledged that "[t]he substantial prejudice test is a difficult one to 
meet," but found, in this "rare" case, that respondent's request presented "extraordinary 
circumstances"); Carleton Wade Fleming, Jr., 52 S.E.C. 409, 415 (1995) (holding that 
NASD's refusal to grant a continuance was improper where counsel had withdrawn and 
respondent was required to proceed and present his case for three days of hearing, without 
assistance of counsel, despite NASD Code of Procedure provision granting a right to be 
heard by counsel); James Elderidge Cartwright, 50 S.E.C. 1174, 1178 (1992) (holding 
that NASD's refusal to grant a continuance was unreasonable where respondent was ill on 
the hearing date and demonstrated his inability to proceed, and NASD Code of Procedure 
gave the respondent the right to be heard in person and by counsel).  
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This proceeding is not one of those "rare" cases.  Dearlove received notice of the charges 
no later than October 5, 2005, when he was served with the OIP, and had three and a half months 
to prepare for the hearing.  The schedule here provided 121 days from service of the OIP to 
completion of the hearing; 82 days for the parties to review the transcript and submit post-
hearing briefs; and 92 days for the law judge to prepare and file an initial decision. 158/ This 
schedule was consistent with the guidelines in Rule 360(a)(2).  In fact, it afforded the parties 
more time than allotted.  Moreover, at a pre-hearing conference on October 28, 2005, Dearlove's 
counsel agreed with the law judge's statement that this case did not "just drop[] on [counsel's] 
desk" for the first time on October 5, 2005, when Dearlove was served with the OIP.  Dearlove's 
counsel acknowledged that he had been formally involved in this proceeding since at least 2003 
when the Division took Dearlove's investigative testimony.  In Dearlove's counsel's words, he 
was no "stranger[]" to any of the issues raised in the proceeding.  

On appeal, Dearlove cites his failure to find and review Helms's testimony prior to the 
hearing as the only evidence that the denial of a postponement prejudiced his case. 159/ Any 
prejudice resulting from the omission of this evidence has been cured by our admission of this 
testimony under Rule 452.  In any event, our review of Helms's testimony leads us to conclude 
that this testimony is irrelevant to the issues of Dearlove's liability. 160/

 In our order denying Dearlove's motion for interlocutory review, we rejected Dearlove's 
claim that the complexity of the case and large size of the investigative file justified a 
postponement. Observing that many Commission proceedings involve complicated issues 
resulting in voluminous files, we stated that we already had considered the complexity of the case 
when, pursuant to Rule 360(a)(2), we selected the 300-day timeline for issuing the initial 
decision.  We considered and rejected Dearlove's argument that the law judge believed the only 
"barrier" to his postponement request was the 300-day deadline, stating that "[t]he deadlines for 
issuing initial decisions are not [absolute] 'barriers' to requests for postponements." 161/ The law 
judge considered the 300-day deadline as one of several factors in determining whether to grant a 
request for a postponement and denied the postponement request only after weighing all of the 

158/ For a 300-day timeline, Rule 360(a)(2) provides that there should be 120 days from the 
date of service of the OIP to completion of the hearing, 60 days for the parties to obtain 
the transcript and submit post-hearing briefs; and 120 days after briefing for the law judge 
to prepare and file an initial decision.  17 C.F.R. § 201.360(a)(2). 

159/ Cf. DWS Sec. Corp., 51 S.E.C. 814, 822-23 (1993) (finding no due process violation in 
NASD's refusal to grant applicants' requests for a continuance; applicants, who had 
approximately two months to prepare for their initial hearing before NASD, failed to 
explain how they were specifically prejudiced by the denial of their requests). 

160/ See supra note 92 and accompanying text. 

161/ Dearlove, Order Denying Application for Interlocutory Review, supra note 146, at 3-4 
n.10. 
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relevant factors. 162/ Moreover, under Rule 360(a)(3), a law judge who decides that it will not 
be possible to issue an initial decision within the time specified in the OIP should consult with 
the chief law judge who, in turn, may submit a motion to us requesting an extension. 163/ Rule 
360(a)(3) states that the motion should "explain[] why circumstances require an extension and 
specify[] the length of the extension."  It further provides that we may authorize an extension if 
we determine that "additional time is necessary or appropriate in the public interest."  Although 
the law judge did not avail himself of these procedures, the option to do so provided some 
flexibility if he decided that the case required more than 300 days to complete.  

The record does not support Dearlove's contention that his hearing preparation was 
frustrated by the Division's late production of adequate witness and exhibit lists.  The law judge 
required the Division to amend its witness and exhibit lists because those lists were 
deficient. 164/ To minimize any possible prejudice, the law judge modified his scheduling order 
to give Dearlove several extra weeks to identify his proposed exhibits and fact witnesses. 
Although Dearlove also complains about what he characterizes as the Division's "eleventh-hour" 
inclusion of allegations not specified in the OIP, the law judge refused to entertain those 
allegations.  Dearlove cannot now claim that they caused him any harm.

 The record shows that the delays Dearlove encountered in obtaining documents from 
third parties were foreseeable.  The law judge encouraged Dearlove to submit his applications for 
document subpoenas at an early date, but Dearlove delayed doing so for one month. 

Furthermore, we reject Dearlove's use of the balancing test in Mathews. The Supreme 
Court has stated that it has "never viewed Mathews as announcing an all-embracing test for 
deciding due process claims." 165/ As discussed above, Ungar supplies the proper analytical 
framework.  We, as well as the federal courts, have used Ungar's principles in assessing a due 
process challenge to the denial of a postponement.  Dearlove has not offered any grounds to 
justify a departure from this well-established practice, and we perceive no basis for doing so. 

162/	 See Rule 161(b)(1), 17 C.F.R. § 201.161(b)(1) (setting forth several factors the 
decisionmaker must consider in determining whether to grant an extension of time). 

163/	 17 C.F.R. § 201.360(a)(3).  See, e.g., Raymond James Fin. Serv., Inc., Securities Act Rel. 
No. 8597 (July 29, 2005), 85 SEC Docket 4318, 4320 (granting forty-five-day extension 
"[i]n light of the complexity of the case, the scheduling conflict identified by the Chief 
Administrative Law Judge, and the reasonableness of the requested extension"). 

164/	 Gregory M. Dearlove, CPA, Order Following Prehearing Conference, Admin. Proc. File 
No. 3-12064 (Dec. 9, 2005). 

165/	 Dusenbery v. United States, 534 U.S. 161, 168 (2002). 
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Even if we were to find that Mathews supplies the proper analysis, we believe application 
of Mathews' three-factor balancing test also leads to the conclusion that the process provided to 
Dearlove was adequate.  Although the nature of the private interest affected, i.e., Dearlove's right 
to practice before the Commission, militates in Dearlove's favor, the other factors do not.  As 
demonstrated above, the risk that Dearlove was erroneously deprived of his right to practice was 
negligible: he received notice of the allegations against him, a full administrative hearing, the 
opportunity to respond to the allegations, and the opportunity for our review of the proceedings. 
In addition, the government's interest in the timely resolution of its administrative hearings was 
balanced against Dearlove's need for a meaningful process, as evidenced by the many 
concessions made by the law judge in Dearlove's favor detailed above.  Mathews does not require 
us to provide more process than Dearlove received. 166/ 

D. Commission Rule of Practice 360

 In the June 2003 release adopting Rule 360(a)(2), we rejected a "one-size-fits-all" 
approach to timely disposition of administration proceedings. 167/ As a result, we established 
three different deadlines for the completion of administrative proceedings.  Moreover, as 
discussed above, Rule 360(a)(3) allows for the possibility of an extension of time where 
circumstances warrant.  Although it is true that two of eleven commenters suggested that the 
proposed timeline implicated due process concerns, neither one offered any case authority 
holding that an agency's establishment of deadlines for the timely disposition of cases violates 
due process, and our research has uncovered no such authority.  In response to these commenters' 
concerns, we amended Rule 230(d) to provide for the earlier production of the investigative 
record to respondents.  Under Rule 230(d), the Division of Enforcement is required to make its 
investigative file available to a respondent within seven days after service of the OIP, or, in this 
case, by October 12, 2005.  The Division notified Dearlove that the investigative file was 
available for his review on October 5, 2005, one week before it was required to do so by 
Rule 230(d). In sum, we find Dearlove's due process challenge to these proceedings to be 
without merit. 

166/ See Mathews, 424 U.S. at 333 ("The fundamental requirement of due process is the 
opportunity to be heard at a meaningful time and in a meaningful manner.") (internal 
quotations omitted). 

167/ See Rules of Practice, Securities Act Rel. No. 8240 (June 11, 2003), 80 SEC Docket 
1463. 
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XI. Conclusion 

We find that Dearlove engaged in improper professional conduct within the meaning of 
Rule of Practice 102(e)(1)(iv)(B)(2) and that he caused Adelphia's violations of Exchange Act 
Section 13(a) and related rules.  We therefore deny Dearlove the privilege of appearing or 
practicing before the Commission with a right to reapply after four years, and we order him to 
cease and desist from causing violations of Exchange Act Section 13(a) and related rules. 

An appropriate order will issue. 168/ 

By the Commission (Chairman COX and Commissioners ATKINS, NAZARETH, and 
CASEY). 

Nancy M. Morris
       Secretary 

168/ We have considered all of the parties' contentions.  We have rejected or sustained them to 
the extent that they are inconsistent or in accord with the views expressed in this opinion. 
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ACCOUNTING AND AUDITING ENFORCEMENT 
Rel. No. 2779 / January 31, 2008 

Admin. Proc. File No. 3-12064 

In the Matter of


GREGORY M. DEARLOVE, CPA


ORDER IMPOSING REMEDIAL SANCTIONS 

On the basis of the Commission's opinion issued this day, it is 

ORDERED that, effective immediately: 

A. Gregory M. Dearlove cease and desist from causing any violation of the reporting 
provisions of Section 13(a) of the Securities Exchange Act of 1934 and Exchange Act Rules 
13a-1 and 12b-20. 

B. Gregory M. Dearlove is denied the privilege of appearing or practicing before the 
Commission as an accountant. 

C. After four years from the date of this order, Dearlove may request that the 
Commission consider his reinstatement by submitting an application (attention: Office of the 
Chief Accountant) to resume appearing or practicing before the Commission as: 

1. A preparer or reviewer, or a person responsible for the preparation or 
review, of any public company's financial statements that are filed with the Commission.  Such 
an application must satisfy the Commission that Dearlove's work in his practice before the 
Commission will be reviewed either by the independent audit committee of the public company 
for which he works or in some other acceptable manner, as long as he practices before the 
Commission in this capacity; and/or 



2 

2. An independent accountant.  Such an application must satisfy the 
Commission that: 

(a) Dearlove, or the public accounting firm with which he is 
associated, is registered with the Public Company Accounting Oversight Board ("Board") in 
accordance with the Sarbanes-Oxley Act of 2002, and such registration continues to be effective; 

(b) Dearlove, or the registered public accounting firm with which he is 
associated, has been inspected by the Board and that inspection did not identify any criticisms of 
or potential defects in the respondent's or the firm's quality control system that would indicate 
that the respondent will not receive appropriate supervision or, if the Board has not conducted an 
inspection, has received an unqualified report relating to his, or the firm's, most recent peer 
review conducted in accordance with the guidelines adopted by the former SEC Practice Section 
of the American Institute of Certified Public Accountants Division for CPA Firms or an 
organization providing equivalent oversight and quality control functions; 

(c) Dearlove has resolved all disciplinary issues with the Board, and 
has complied with all terms and conditions of any sanctions imposed by the Board (other than 
reinstatement by the Commission); and 

(d) Dearlove acknowledges his responsibility, as long as Dearlove 
appears or practices before the Commission as an independent accountant, to comply with all 
requirements of the Commission and the Board, including, but not limited to, all requirements 
relating to registration, inspections, concurring partner reviews, and quality control standards. 

D. The Commission will consider an application by Dearlove to resume appearing or 
practicing before the Commission provided that his state CPA license is current and he has 
resolved all other disciplinary issues with the applicable state boards of accountancy.  However, 
if state licensure is dependent on reinstatement by the Commission, the Commission will 
consider an application on its other merits.  The Commission's review may include consideration 
of, in addition to the matters referenced above, any other matters relating to Dearlove's character, 
integrity, professional conduct, or qualifications to appear or practice before the 
Commission. 

By the Commission. 

Nancy M. Morris
      Secretary 


