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I nvestm
ent A

dvisers A
ct of 1940-S

ection 203(d)
¡ 
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G
rounds for R

em
edial Sanctions 

M
isrepresentations C

oncem
ing Investm

ents in R
estricted Securities and 

Perform
ance of Fund 

M
isstatem

ents to C
lients and Prospetive C

lients C
oncerning Fees and 

C
o
m
n
ú
s
s
i
o
n
s
 
o
f
 
R
e
g
i
t
e
r
e
 
I
n
v
e
s
t
m
e
n
t
 
A
d
v
i
s
e
r


 

U
se of Inside Inform

ation in P
urchase of S

eurities 
M

anpulation 
W

here officer and director of registered investm
ent com

pany, w
ho w

af, also 
officer and director of its investm

ent adviser, caused com
pany to acquire 

c
o
n
t
r
a
r
y
 
t
o
 
r
e
p
r
e
s
e
n
t
a
t
i
o
n
 
t
o
 
s
h
a
r
e
h
o
l
d
e
r
s
,
 
s
e
c
u
r
i
t
i
e
s
 
w
h
i
c
h
 
c
o
u
l
d
 
n
o
t
 
b
e


 

publicly offered for sale w
ithout first being registered under the S

ecurities A
ct 

of 1938, to value such securities im
properly under the Investm

ent C
om

pany 
A

ct, and to redeem
 securities at prices based on such im

proper valuation; and 
held out perform

ance of investm
ent com

pany to attract clients to registered 
investm

ent adviser of w
hich he w

as sole proprietor; and w
here such invest, 

m
ent adviser received paym

ents from
 brokers for directing brokerage business 

of m
anaged accounts to them

, effected purchases of stock prior to public 
release of m

aterial inform
ation relating to issuer, and engaged in m

anipula­
tive activities w

ith respect to such stock, held, in public interest to im
pose 

sanctions upon respondents pursuant to offer of settlem
ent. 

A
pPE

A
R

A
N

C
E

S: 
A

llnf/ S
. lv/osto.ff, D

avid .'V
. B

utou.'sky and H
erbert E

. IV
lilstein, 

and M
ichael S. L

eo of the N
ew

 Y
ork R

egional O
ffce, for the 

D
ivision of C

orporate R
egulation, and S

tanley S
porkin, Leon­

anl H
. R

ossen and Stephen W
. A

rky, for the D
ivision of T

rading 
a
n
d
 
M
a
r
k
e
t
s
,
 
o
f
 
t
h
e
 
C
o
m
m
i
s
s
i
o
n
.


 

jl1ilon V
. Freem

an and W
erner J. K

ronstein, of A
rnold and 

P
orter, and H

an!ey J. K
laris and S

heldon C
urtis, of F

einer, 
K

laris &
 C

urtis, for respondents. 
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W
e heretofore in these proceedings pursuant to S

ection 15(b) 
o
f
 
t
h
e
 
S
e
c
u
r
i
t
i
e
s
 
E
x
c
h
a
n
g
e
 
A
c
t
 
o
f
 
1
9
3
4
 
a
n
d
 
S
e
c
t
i
o
n
 
2
0
3
(
d
)
 
o
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the Investm
ent A

dvisers A
ct of 1940 accepted an offer of 

settlem
ent subm

itted by M
ates F

inancial S
ervices ("M

F
S

"), a 
registered investm

ent adviser; M
ates M

anagem
ent C

om
pany 

("M
M

C
"), the investm

ent adviser until A
ugust 5, 1968 to M

ates
Investm

ent F
und, Inc. ("F

und"), a registered investm
ent com

­
pany;l and Frederick S. M

ates, sole proprietor of M
FS and

president and a director of F
und and M

M
C

. T
he order for 

p
r
o
c
e
e
d
i
n
g
s
 
a
l
l
e
g
e
d
 
t
h
a
t
 
i
n
 
t
h
e
 
p
e
r
i
o
d
 
b
e
g
i
n
n
i
n
g
 
i
n
 
A
p
r
i
l
 
1
9
6
8
,


 

am
ong other things, M

ates, contrary to representations to
Fund shareholders, caused Fund to purchase substantial
am

ounts of "restricted securities" w
hich could not be offered 

for sale to the public w
ithout first being registered under the 

Securities A
ct of 1933, valued such securities im

properly, and
then held out to the public that the perform

ance of the Fund 
w

as caused solely by the investm
ent advice he furnished. T

he 
order further alleged that M

FS and M
ates allocated execution 

of securities transactions on behalf of M
F

S
 advisory clients to 

brokers w
ho gave M

FS and M
ates substantial rebates, and 

that M
M

C
 and M

ates purchased certain stock w
ithout disclos­

ing m
aterial non-public inform

ation concerning the issuer and 
engaged in m

anipulative activities w
ith respect to that stock. 

P
u
r
s
u
a
n
t
 
t
o
 
t
h
e
 
o
f
f
e
r
 
o
f
 
s
e
t
t
l
e
m
e
n
t
,
 

a
n
 
o
r
d
e
r
 
w
a
s
 
i
s
s
u
e
d


 

finding, for the sole purpose of these proceedings, that re­
s
p
o
n
d
e
n
t
s
 
w
i
l
f
u
l
l
y
 
v
i
o
l
a
t
e
d
 
o
r
 
w
i
l
f
u
l
l
y
 
a
i
d
e
d
 
a
n
d
 
a
b
e
t
t
e
d


 

violations of various statutory provisions and rules as alleged 
i
n
 
t
h
e
 
o
r
d
e
r
 
f
o
r
 
p
r
o
c
e
e
d
i
n
g
s
.
 
A
s
 
p
r
o
v
i
d
e
d
 
i
n
 
t
h
e
 
o
f
f
e
r
 
o
f


 

s
e
t
t
l
e
m
e
n
t
,
 
t
h
e
 
o
r
d
e
r
 
d
i
r
e
c
t
e
d
 
t
h
a
t
 
M
a
t
e
s
 
s
h
a
l
l
 
n
o
t
 
b
e
c
o
m
e


 

a
s
s
o
c
i
a
t
e
d
 
w
i
t
h
 
a
 
b
r
o
k
e
r
-
d
e
a
l
e
r
 
w
i
t
h
o
u
t
 
o
u
r
 
a
p
p
r
o
v
a
l
;
 
s
u
s
­

pended the registration of M
FS as an investm

ent adviser for a 
period of 100 days com

m
encing at the opening of business on 

June H
i, 1969, subject to the term

s and conditions specified in 
the offer; prohibited M

FS and M
ates from

 issuing research
reports and perform

ing sim
ilar services for broker-dealers for 

1 I'rinl' t.o :\U
J!lI~

t ;1, lU
liX

 :'vll\t.t~
!- ow

ned approxim
ately ;)0 perl'ent of the sLoe\; of M

M
C

 ,and on that date
~

.L S
.E

,C
.-:j~

-~
~

~
r; 

Iw
 a~

qtlil"l!d tlH
~

 balanc(~
, A

s a l'E
-slilt. an assign,llenl of the advison' contrH

C
t. betw

eE
'n the F

und and :'\'1:\1C
 

n('('\ll'n~
d and, as :i conspqiiente, the ad\'i:-oi'~

' ~
oiit,nC

' t.t~
rniil1ated, T

he1'~
af'el.. F

und w
as inanag'ed hy its 

24ß 
nftic('r:- and dil'f'('t(lJ'~

, 



com
pensation w

ithout our prior approval; and prohibited the 
ieceipt by M

M
C

 of any fees from
 Fund for the first 60 days of 

a
n
y
 
i
n
v
e
s
t
m
e
n
t
 
a
d
v
i
s
o
r
y
 
c
o
n
t
r
a
c
t
 
w
h
i
c
h
 
m
a
y
 
b
e
 
c
o
n
c
l
u
d
e
d


 

betw
een M

M
C

 and F
und.2 

R
espondents in their offer of settlernent further consented to 

f
i
n
d
i
n
g
s
 
o
f
 
v
i
o
l
a
t
i
o
n
s
 
a
s
 
a
l
l
e
g
e
d
 
i
n
 
t
h
e
 
o
r
d
e
r
 
f
o
r
 
p
r
o
c
e
e
d
i
n
g
s
,


 

and w
e now

 issue our findings and opinion w
ith respect to the 

i
s
s
u
e
s
 
i
n
 
t
h
e
 
c
a
s
e
.
3
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F
und registered w

ith us under the Investm
ent C

om
pany A

ct 
on 

June 9, 1967 as a no-load diversified open-end m
anagem

ent 
investm

ent com
pany. Since its inception M

ates dom
inated the 

investm
ent policies of th,e Fund. O

n February 7, 1968 M
ates 

sent to F
und's shareholders along w

ith the F
und's financial 

report dated January 31, 1968, a letter by him
 as president of 

F
und stating: 

"
I
n
 
r
e
c
e
n
t
 
m
o
n
t
h
s
,
 
t
h
e
r
e
 
h
a
s
 
b
e
e
n
 
a
 
t
e
n
d
e
n
c
y
 
a
m
o
n
g
 
s
e
v
e
r
a
l
 
m
u
t
u
a
l


 

funds to take positions via 'investm
ent letter' directly from

 the issuing-
com

panies or principal stockholders. T
his lim

its the liquidity of these 
positions since the shares so purchased m

ust be registered w
ith the 

S
ecurities &

 E
xchange C

om
m

ission or held for a period of tim
e before they 

can be resold to the public. S
ince 'investm

ent letter' stock is generally 
available at a substantial discount from

 m
arket, m

utual funds w
hich 

engage in this sort of activity can show
 quite rem

arkable results over the 
shorter term

. A
lthough w

e w
ould not hesitate to step off the beaten path 

in search of unusual investm
ent values, w

e believe that deliberately 
locking oneself into a position delegates too m

uch of m
anagem

ent's 
responsibilities to the vagaries of the m

arket. T
hus, you m

ay be pleased to 
know

 that there is nothing in our portfolio that w
e could not sell 

i
m
m
e
d
i
a
t
e
l
y
 
i
f
 

w
e so choose." 

M
ates continued to m

ail the letter to new
 Fund shareholders 

through M
ay 1968. 

D
e
s
p
i
t
e
 
t
h
e
 
r
e
p
r
e
s
e
n
t
a
t
i
o
n
s
 
i
n
 
t
h
e
 
l
e
t
t
e
r
,
 
b
e
t
w
e
e
n
 
A
p
r
i
l
 
1
5


 

and July 23, 1968, M
ates acquired for the Fund substantial 

am
ounts of various issues of restricted securities. S

ix of those 

2 S
ecurit.ies E

xehnngl' A
('t R

elt~
ase :\0. H

()2tì;- Investm
ent A

dvisers A
d R

elease N
o, ~

4i (June 12,lU
flm

. 
:i R

L'i-ponrientf' have coiisented t.hat in m
aking- our findings w

e nH
i~

' take notice of and U
:'e our publit. 

files and the testim
ony, exhibits and other iiatci'ials obtained b~

~
 our staff in it¡. investigation of this 

m
atter, 

i
s
s
u
e
s
,
 
w
h
i
c
h
 
h
a
d
 
a
n
 
a
g
g
r
e
g
a
t
e
 
c
o
s
t
 
o
f
 
$
3
,
6
1
0
,
0
0
0
,
4
 
w
e
r
e
 
a
s
­

signed a value of $7,161,250 w
hen first placed in the pricing

sheets for the purpose of determ
ining the net asset value of 

the F
und. F

our of the six securities w
ere valued at the m

arket 
price for unrestricted securities of the sam

e issuer and class. 
T

w
o, shares of stock of O

m
ega E

quities C
orporation and of 

G
iffen Industries, Inc., w

ere valued pursuant to certain m
eth­

ods, w
hich in effect resulted in a constant dollar discount from

 
t
h
e
 
f
l
u
c
t
u
a
t
i
n
g
 
m
a
r
k
e
t
 
p
r
i
c
e
 
f
o
r
 
t
h
e
 
c
o
r
r
e
s
p
o
n
d
i
n
g
 
u
n
r
e
­

s
t
r
i
c
t
e
d
 
s
h
a
r
e
s
.
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B
ecause of bookkeeping and adm

inistrative difficulties, the 
Fund in June 1968 stopped issuing its ow

n shares and under­
t
o
o
k
 
i
n
 
t
h
e
 
e
n
s
u
i
n
g
 
m
o
n
t
h
s
 
t
o
 
r
e
c
o
n
s
t
r
u
c
t
 
i
t
s
 
b
o
o
k
s
 
a
n
d
 

records. A
t about the sam

e tim
e the Fund borrow

ed m
ore than 

$
7
,
0
0
0
,
0
0
.
0
 
f
r
o
m
 
t
w
o
 
b
a
n
k
s
 
a
n
d
 
c
o
l
l
a
t
e
r
a
l
i
z
e
d
 
t
h
e
 
l
o
a
n
s
 
w
i
t
h
 
t
h
e


 

Fund's entire portfolio. T
he borrow

ed m
oney w

as used in part 
to purchase 'the restricted securities and in addition to satisfy 
F

und shareholders w
ho presented their shares for redem

ption. 
A

t no tim
e during the period of A

pril 18 through D
ecem

ber 
20, 1968, w

hen as discussed below
 Fund applied to us for an 

order perm
itting it to suspend the right of redem

ption of its
outstanding shares, w

as any disclosure m
ade to the investing 

public of F
und's acquisition of restricted securities or its

valuation procedures. L
etters sent to the Fund shareholders in 

A
ugust and S

eptem
ber 1968 m

ade no m
ention of these facts, or 

of the F
und's borrow

ing of over $7,000,000. D
uring the A

pril-
D

ecem
ber 1968 period, M

ates gave at least three press inter­
view

s in w
hich he referred to the m

arket perform
ance of F

und
w

ithout adverting to the "restricted securities. T
hus, a story 

4 T
hese six issues w

ere: 

Issuer 
Securî.ies 

C
ost 

B
ell T

elevision, Inc. 
15,000 shares 

90,000 
$60.000 bonrl convertible 

60,000 
into 6.000 shares 

Longcham
pR

, Inc, 
45,000 shares 

405.000 
P
r
o
c
e
s
s
 
P
l
a
n
t
s
 
C
o
r
p
,
 

$
2
5
.
0
0
0
 
b
o
n
d
 
c
o
n
v
e
r
t
i
b
l
e
 

125,000 
into 3,000 shares 

Z
im

m
er H

om
es, Inc. 

:;0.000 sh ares 
8í5,000 

O
m

ega E
quities C

orp. 
:ioo.ooo shares 

1175,000 

G
iffen Indust.ries, rne, 

:16,000 shares 
1,080.000 

8.610.000 
Funrl had in A

pril 1 ~)(lS also purchased 15,000 l'~¡;tricted shares of O
xford Financial C

oniapn~' for $240,000, 
approxim

ately 5.2 percent of Fund's ai:sets at that tim
e. 

:; D
uring the period M

a:.' 20 to N
ovem

ber ~
8, IB

68, the O
m

ega stock w
as valued at a di.scount not 

exceeding $2,75 pel' share from
 the m

arket price of unrestricted O
m

ega stock, and t,he G
iffen stock w

as 
valued at a discount of $6 per share. D

uring t~t'; period brokers offered as m
uch as $34 and $67 per share, 

respectively, fO
l' unrestricted shares of O

m
ega and G

iffen. 

l. 



carried in the N
ew

 Y
ork T

im
es on July 28,1968, reported that 

'M
ates pointed out that Fund had appreciated m

ore than 100 
p
e
r
c
e
n
t
 
d
u
r
i
n
g
 
t
h
e
 
p
e
r
i
o
d
 
o
f
 
A
u
g
u
s
t
 
1
9
6
7
 
t
h
r
o
u
g
h
 
J
u
l
y
 
2
8
,


 

1968.6 D
uring this sam

e period M
ates caused the F

und to 
publish its net asset value on a daily basis in various new

s 
publications throughout the country. 

M
ates continued through N

ovem
ber 1968 to value the re­

stricted securities as if they w
ere unrestricted, except for the 

O
m

ega and G
iffen shares w

hich, as noted, w
ere valued at

constant dollar am
ount discounts from

 the m
arket price for 

unrestricted shares. A
s of N

ovem
ber 26,1968, the six issues of 

restricted securities w
ere carried in Fund's portfolio at a value 

o
f
 
$
1
3
,
4
5
9
,
0
0
0
,
 
m
o
r
e
 
t
h
a
n
 
$
1
0
,
0
0
0
,
0
0
0
 
i
n
 
e
x
c
e
s
s
 
o
f
 
t
h
e
i
r
 
c
o
s
t
.
 
A
s


 

o
f
 
t
h
a
t
 
d
a
t
e
,
 
m
o
r
e
 
t
h
a
n
 



$
1
0
,
8
0
0
,
0
0
0
 
o
f
 
t
h
e
 
m
o
r
e
 
t
h
a
n
 
$
1
3
,
6
0
0
,
­

000 of indicated unreaE
zed appreciation on all securities in

Fund's portfolio repres,ented indicated appreciation in re­
stricted securities on the basis of the valuation procedures 
u
s
e
d
 
b
y
 
M
a
t
e
s
.


 

O
n N

ovem
ber 18, 1968 the accountants certified F

und's 
financial statem

ents as of M
ay :31, 1%

8.i O
n N

ovem
ber 20,1968 

certain individuals brought suit against M
ates and Fund alleg­

ing violations of the securities law
s in connection w

ith the 
F

und's acquisition of certain other securities. A
s a result of 

the ensuing publicity, the Fund's independent accountants, on 
about N

 ovem
bel' 21, 1968, w

ithdrew
 their certification of 

F
u
n
d
'
s
 
f
i
n
a
n
c
i
a
l
 
s
t
a
t
e
m
e
n
t
 
a
s
 
o
f
 
M
a
y
 
3
1
,
 
1
9
6
8
.
 
T
h
e
r
e
a
f
t
e
r


 

M
ates inform

ed the accountants for the first tim
e of the 

substantial acquisitions of restricted securities subsequent to 
M

a~
' 31, 1%

8. F
ollow

ing this disclosure the accountants began 
a study of F

und's acquisition and valuation of restricted 
securities and at about this tim

e the board of directors first 
gave special consideration to the valuation of Fund's restricted
securities, and low

ered the valuation of the six restricted 
s
e
c
u
r
i
t
i
e
s
 
o
n
 
D
e
c
e
m
b
e
r
 
1
9
,
 
1
9
G
8
 
t
o
 
$
1
1
,
5
7
6
,
0
8
5
,
 
o
r
 
$
3
,
2
2
3
,
1
6
5


 

below
 the m

arket price of the corresponding unrestricted 
shares.H

 
O

n D
ecem

ber 20, 1968, w
e announced the issuance of an 

order tem
porarily suspending trading' in the securities of O

m
-

I; Ihiring" tlw
 piitire ~

'pal' lD
n;- F

und W
af: \\id('I~

' Iw
ral(h~

d as th(' country's leading rw
rfol'inall(f! F

und. 

C
t'i'tain indicps qiio,t~

~
d F

und'~
 appreciat.ion diii'jnj.~

: 1Ç
¡()7 H

nd l~
lIi¡' a:- in t'xces~

 of 17(1 percent.
7 P

llJ'S
llêìnt to thc' rpql1P

~
t (jf the I.H

'('O
l1ntants, \Iat~

~
s and tw

o ot.her officer!' of the F
und provided tJH

' 

a('(~O
lltlts on :\o\'('nib(~r ¡i: w

ith a state1lc:iil. purporting t.o de~('ribC
' e\'t'nts l"ubsN

1uent to :\.Jay ~n, 1!)¡i8 
w

hich w
ould m

at.~
l'iaii~

, affect tho F
und's fini1ncial po:-it.ioii, hut w

hich did not m
ention the F

und's 
aC

íjuisitinns of l'e:-ti'id.cd sl't'l1ritie~ after \1;1~' ;~1, 1H
fiH

, 
" rn t,h(~

 portfolio valuation as of .\rivem
l1fl' 2f-, l!l()~

. the restl'('ler! securitie:: had been \'ilued at '(1 
di:.eouiit, of r)ni~

. sR
B

2,non from
 tlw

 tnarki~
t pi'ie'£- of tile C

O
I'lt'i-ponding- 11nre~

tl'ctpd !-pcul'itie~
. 

lV
A

T
!!:: .llN

A
N

C
lA

L
 SE

R
V

IC
E

S E
T

 A
L

. 
~D

l 

e
g
a
 
p
e
n
d
i
n
g
 
c
l
a
r
i
f
i
c
a
t
i
o
n
 
o
f
 
i
n
f
o
r
m
a
t
i
o
n
 
r
e
l
a
t
i
n
g
 
t
o
 
O
m
e
g
a
'
s


 

financial condition, product lines and acquisition progi'am
 and 

p
e
n
d
i
n
g
 
f
u
r
t
h
e
r
 
i
n
q
u
i
r
y
 
w
i
t
h
 
r
e
s
p
e
c
t
 
t
o
 
w
h
e
t
h
e
r
 
t
h
a
t
 
c
o
m
­

pany's recent offers and issuances of its unregistered securi­
ties w

ere in violation of the registration and antifraud provi­
sions of the securities law

s.9 O
n the sam

e day upon the
application of Fund w

e issued an order perm
itting it to sus­
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securities.lo In support of that application Fund referred to 
our suspension of trading in O

m
ega securities and stated that 
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portfolio and w
ere held by Fund pursuant to investm

ent
letter,ll and that such factors created a situation contem

plated 
b
y
 
S
e
c
t
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o
n
 
2
2
(
e
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f
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Subsequently, w
e perm

itted resum
ption of trading in O

m
ega 

securities, follow
ing the entry of a consent decree perm

anently
enjoining O

m
ega from

 violations of the Federal securities 
law

s.i:i T
hereafter, w

e rescinded the order perm
itting Fund to 

suspend the right of redem
ption of its shares, effective July 22, 

1969,14 and on the sam
e date F

und resum
ed sales of its shares. 

W
e have recently com

m
ented on the problem

s raised by the 
acquisition of restricted securities by investm

ent com
panies,1s 

A
m

ong other things, such acquisitions present problem
s of

valuation, w
ith the dangers that distortion in valuation w

il 
distort the prices at w

hich the com
panies' shares are sold or

redeem
ed and w

il indicate an investm
ent perform

ance that 
w

ill m
islead investors. In addition" since restricted securities 

m
ay not be publicly sold upless they are first registered under 

t
h
e
 
S
e
c
u
r
i
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t
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r
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the flexibility and liquidity needed particularly by open end 
com

panies w
hich are required to redeem

 shares w
ithin seven 

days on dem
and. T

hese factors underscore the im
portance of 

full disclosure of an investm
ent com

pany's policy and practice 
., S
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w
ith respect to the acquisition and valuation of restricted 

securities. 
S

ection 2(a)(39) of the Investm
ent C

om
pany A

ct and R
ule 2a­

4 thereunder require that in determ
ining net asset value, 

"securities for w
hich m

arket quotations are readily available" 
m

ust be valued at current m
arket value w

hile other securities 
and assets m

ust be valued at "fair value as determ
ined in good 

f
a
i
t
h
 
b
y
 
t
h
e
 
b
o
a
r
d
 
o
f
 
d
i
r
e
c
t
o
r
s
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e
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a
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a
i
l
a
b
l
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m
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quotations m
eans reports of .current public transactions or 

current public offers for securities sim
ilar in all respects to the 

securities in question. N
o current public transactions or cur­

rent public offers can exist in the case of restricted securities. 
For valuation purposes, therefore, restricted securities consti­
tute securities for w

hieh m
arket quotations are not readily 

available. A
ccordingly, their fair values m

ust be determ
ined in 

good faith by the boar.d of directors.. Such a determ
ination 

includes m
ore than looking at the m

arket values of the unre­
stricted securities of the sam

e class, It requires an attem
pt to

determ
ine the inherent value of the securities, taking into 

consideration all relevant m
aterial and data, including current 

financial data of the issuer, and m
aking adjustm

ents for any 
dim

inution in value resulting from
 the restrictive feature.16 

T
he board of directors has a continuing obligation to m

ake 
t
h
a
t
 
d
e
t
e
r
m
i
n
a
t
i
o
n
 
a
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p
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r
o
p
r
i
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o
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t
h
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period the restricted securities are retained in the investm
ent 

com
pany's portfolio. 

I
n
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r
i
l
 
t
h
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o
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A
ugust 1968 the F

und's board of directors did not even purport 
to value the Fund's holdings in restricted securities. In A

ugust 
1968 the directors apparently w

ere advised of M
ates' valuation 

m
ethods and m

ade no objections. M
ates continued through 

N
ovem

ber 19ß
8 to value those holdings at the m

arket price for 
unrestricted securities of the sam

e class or at a sm
all discount 

from
 such prices, w

ithout regard for other factors w
hich m

ight 
have indicated low

er valuations. T
hus, it does not appear that

M
ates gave adequate consideration to the price paid by the 

F
und, the relationship betw

een the am
ount of the restricted 

securities in Fund's portfolio and that of the freely traded 
securities, or the possible diffculties in reselling the restricted 
securities. M

oreover, insofar as the Fund's O
m

ega stock w
as 

concerned-w
hich, as valued, com

prised m
ore than 20 percent 

i" T
he datil and inform

ation con~
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M
ates knew

 that O
m

ega w
as m

aking other private placem
ents 

of its restricted securities.ls Prior to N
ovem

ber 28, 1968 M
ates 

valued Fund's holding in O
m

ega at a discount of not m
ore than 

$
2
.
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than 10 percent of the m
arket price for unrestricted O

m
ega 

stock. 
In acquiring the securities described above, M

ates follow
ed a 

policy of orally com
m

itting F
und to purchase restricted securi­

ties, and then having the F
und value such securities in its 

portfolio at som
e subsequent date. D

uring the period of A
pril 

1
5
 
t
h
r
o
u
g
h
 
J
u
l
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betw
een the tim

e the Fund com
m

itted itself to purchase a
restricted security and w

hen it first included that security in 
its portfolio. In such intervals, the m

arket prices of the unre­
stricted shares of several of the securities increased signifi­
cantly, and such increases w

ere reflected in the first valua­
t
i
o
n
s
 
o
f
 
t
h
e
 
r
e
s
t
r
i
c
t
e
d
 
s
e
c
u
r
i
t
i
e
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u
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d
'
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p
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o
l
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s
,


 

Fund on July 8 agreed to purchase 300,000 restricted shares of 
O

m
ega for $3.25 a share, reflecting a discount of about 46 

percent from
 the m

arket price of approxim
ately $6 a share for 

t
h
e
 
u
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r
e
s
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r
i
c
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e
d
 
s
t
o
c
k
 
o
f
 
O
m
e
g
a
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these securities in its portfolio for the first tim
e on July 18, 

1
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for the unrestricted securities having risen by that date to 
approxim

ately $8.125 a share. O
n M

ay 31, 1968, Fund agreed to 
p
u
r
c
h
a
s
e
 
3
6
,
0
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reflecting a prem
ium

 over the then m
arket price for the 

u
n
r
e
s
t
r
i
c
t
e
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H
ow

ever, F
und did not value these securities for portfolio 

purposes until July 23, 1968 w
hen the m

arket value for unre­
stricted stock had increased to $58.00 a share, at w

hich tim
e 

t
h
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r
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T
he valuation of restricted securities at the m

arket quota­
tions for unrestricted securities of the sam

e class, or at slight
discounts from

 such quotations, is im
proper except in m

ost 
17 A

s of N
ovem

ber 26.1968, F
und reported net assets of $2ñ,8í8,798.
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generaii~. at discounts of :10 percent from
 the m

arket price for unrestricted securities. B
ecause of 

increaseR
 in niai'ket prices in the intervals betw

een the tim
e~ agreem

ents to purchase O
m

ega shares 
w

el'E
' ~

ignerl and the date!' sales w
ere aduall~

' consum
m

ated. the price~
 actually paid w

ere approxiinatel~
' 
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ill T
he m

arket price for unrestricted O
m

ega stock increased from
 approxim

ately 60 t-70 t a share on 
A

 pril ~
O

. U
H

iR
 to ahou t $:_~

:~
-$;~

5 per share on D
ecem

ber n, 1 H
R

8. 1 n F
i~

brual'~
' 1970 such stock w

as at about 
$.75-$1.00 pel' share.

2U
 P

ortfolio valuations of U
w

 G
iffen stock on all other dates through ~

o\'eniber 26, 1968 w
ere at n 

dis('ouilt of oni~
'.$R

 pel' shal'(~
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 t.he iial'ke~
 price. in ilC

'Lonlnnce w
iti~
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ethod used by M

ates. 
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.unusual circum
stances not present here. T

he valuation proce­
d
u
r
e
s
 
f
o
l
l
o
w
e
d
 
b
y
 
M
a
t
e
s
 
n
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v
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t
h
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F
u
n
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investm
ent policy and attendant publicity stressed perform

­
ance, the appearance of a greater appreciation in value than 
w
a
s
 
j
u
s
t
i
f
i
e
d
 
h
a
d
 
p
r
o
p
e
r
 
v
a
l
u
a
t
i
o
n
 
p
r
o
c
e
d
u
r
e
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b
e
e
n
 
f
o
l
l
o
w
e
d
,


 

but the delay in valuing the restricted securities in the F
und's 

portfolio show
ed such appreciation to have been achieved over 

shorter periods of tim
e than w

as actually the case. T
here w

as 
t
h
u
s
 
c
r
e
a
t
e
d
 
a
 
d
i
s
t
o
r
t
e
d
 
p
i
c
t
u
r
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w
hich affected investors' decisions to redeem

 or to continue to 
hold their shares. T

he Fund's reported net asset value rose 
f
r
o
m
 
a
p
p
r
o
x
i
m
a
t
e
l
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F
und stopped sales of its shares because of the back office 

problei11s, to $16.88 a sh~.re in early D
ecem

ber of that year. T
o 

t
h
e
 
e
x
t
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n
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h
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im
proper valuation procedures, holders w

ho did not redeem
 

their shares w
ere also adversely affected as a result of redem

p­
tions that w

ere m
ade by som

e 300 shareholders during this 
p
e
r
i
o
d
 
a
t
 
r
e
d
e
m
p
t
i
o
n
 
p
r
i
c
e
s
 
b
a
s
e
d
 
o
n
 
t
h
o
s
e
 
a
s
s
e
t
 
v
a
l
u
e
s
.
2
1


 

T
he im

portance of a full disclosure w
ith respect to the 

a
c
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p
r
o
b
l
e
m
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h
i
c
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B
y
 
N
 
o
v
e
m
­

bel' 1968, m
ore than 20 percent of the F

und portfolio assets as 
valued by M

ates w
ere in O

m
ega stock and an additional 22 

percent w
ere in other restricted securities. T

he Fund thereby 
becam

e dependent upon developm
ents in the affairs of several 

of its portfolio com
panies and at the sam

e tim
e lost m

uch of its 
flexibility w

ith respect to choosing securities w
hich could best 

be sold w
here necessary to m

eet redem
ptions. M

oreover, on 
D

ecem
ber 20, 1968, w

hen w
e suspended trading in O

m
ega

stock, the F
und w

as unable to value its portfolio. A
s w

e 
already noted, it therefore had to suspend redem

ptions of its 
outstanding shares. 

T
hereafter, in order to put itself in a m

ore liquid position and 
also to obtain cash to payoff the bank loans of approxim

ately 
$7 m

illion, the F
und w

as forced to sell a num
ber of restricted 

securities at prices substantially less favorable than the port­
folio values previously assigned to them

.22 For exam
ple, Fund 

sold its G
iffen holdings at $41 per share on D

ecem
ber 31, 1968,

only a little over a m
onth before a registration statem

ent 

~
t In thi~
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w
hich included those holdings becam

e effective under w
hich 
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obtained by Fund on D
ecem

ber 81 w
as approxim

ately $11 per 
share less than the portfolio figure as of D

ecem
ber 19 (the day 

before the suspension of redem
ption rights) and only about

tw
o-thirds of the m

arket price of unrestricted G
iffen shares as 

of D
ecem

ber 31. A
lso on D

ecem
ber 30, 1968, the F

und sold its 
holdings in L

ongcham
ps, Inc. at $25 per share, being alm

ost 
$12 less than their portfolio valuation as of D

ecem
ber 19 and

reflecting a substantial discount from
 the m

arket value of the 
unrestricted stock as of D

ecem
ber 30. 

In July 1968, after the Fund ceased selling its shares, M
FS, a 

sole proprietorship w
holly ow

ned by M
ates, registered as an 

investm
ent adviser. W

ide publicity accom
panied the opening of 

this business. In addition, M
ates provided prospective clients

of M
FS w

ith m
aterial em

phasizing the perform
ance of the 

Fund. M
ates and M

FS continually brought to the attention of 
prospective clients of M

F
S

 that F
und had the highest reported 

perform
ance of any registered investm

ent com
pany in the

U
nited States. D

uring the period of July through D
ecem

ber 
19ß

8, M
F

S
 and M

ates told investors w
ho inquired about invest­

ing in the Fund that the Fund w
as not then selling its shares 

but that M
FS w

ould provide the investor w
ith m

anagem
ent

sim
ilar to that provided to the Fund. T

he Fund's apparent 
perform

ance w
as thus used to lead investors to believe that

w
ith M

FS's advisory m
anagem

ent their ow
n investm

ents 
w

ould also produce spectacular results. In the period of July 
through D

ecem
ber 20, 196E

;" a total of 717 individuals becam
e

clients of M
FS, entrusting to M

FS and M
ates m

ore than 
$17,000,000.

In sum
m

ary, contrary to his representation to Fund share­
holders that the F

und w
ould not acquire securities w

hich could 
not be sold w

ithout registration under the S
ecurities A

ct, 
M

ates caused the F
und to acquire substantial am

ounts of such 
securities. In so doing, he created a situation w

hich could
adversely affect the ability of the Fund to com

ply w
ith the

requirem
ents of the Investm

ent C
om

pany A
ct relating to the 

F
u
n
d
'
s
 
s
h
a
r
e
h
o
l
d
e
r
s
'
 
r
i
g
h
t
s
 
o
f
 
r
e
d
e
m
p
t
i
o
n
,
 
c
o
n
t
r
a
r
y
 
t
o
 
t
h
e


 

representations w
ith respect thereto. T

hereupon M
ates im

­
properly valued such restricted securities in the F

und's portfo­
l
i
o
 
i
n
 
v
i
o
l
a
t
i
o
n
 
o
f
 
t
h
e
 
v
a
l
u
a
t
i
o
n
 
p
r
o
v
i
s
i
o
n
s
 
o
f
 
S
e
c
t
i
o
n
s


 

2(a)(:39)(B
) and 22(e) of the Investm

ent C
om

pany A
ct and R

ule
'
i
 
.



2a-4 thereunder, and thereby m
isrepresented to Fund share­

holders 
and to clients andi' prospective clients of M

F
S

 the 
extent and the cause of the reported increase in the F

und's net 



assets and net asset value per share. W
e conclude that in these 

respects, M
ates and M

FS w
illfully violated or w

ilfully aided 
a
n
d
 
a
b
e
t
t
e
d
 
v
i
o
l
a
t
i
o
n
s
 
o
f
 
t
h
e
 
a
n
t
i
f
r
a
u
d
 
p
r
o
v
i
s
i
o
n
s
 
o
f
 
S
e
c
t
i
o
n
s


 

206(1) and 206(2) of the Inves"tm
ent A

dvisers A
ct and of Section 

10(b) of the E
xchange A

ct and R
ule 10b-5 thereunder. 
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D
uring the period July-O

ctober 1968, M
FS and M

ates also
w

ilfully violated Sections 206(1) and (2) of the Investm
ent 

A
dvisers A

ct and S
ection 10(b) of the E

xchange A
ct and R

ule 
1
0
b
-
5
 
t
h
e
r
e
u
n
d
e
r
,
 
i
n
 
t
h
a
t
 
t
h
e
y
 
a
l
l
o
c
a
t
e
d
 
t
h
e
 
e
x
e
c
u
t
i
o
n
 
o
f


 

securities transactions ori behalf of M
F

S
 advisory clients to 

brokerage firm
s w

hich gave M
FS and M

ates rebates. T
hese 

r
e
b
a
t
e
s
 
t
o
o
k
 
t
h
e
 
f
o
r
m
 
o
f
 



'i paym
ents purportedly for an invest­

m
ent advisory publicatio'1 of M

F
S

 and w
ere m

ade contrary to 
representations to the clients w

ith respect to fees and com
m

is­
sions. 

B
y O

ctober 1968 M
F

S
 w

as the investm
ent adviser to over 700 

clients for w
hom

 M
ates m

ade investm
ent decisions on a discre­

tionary basis. A
 brocnure distributed to clients and prospective

clients of M
FS sÜ

L
dl that M

FS w
as not a broker and collected 

no com
m

issions on clients' accounts; that M
FS's fee w

as basecl 
on the net value of a client's portfolio; ancl that such fee w

as 
paid out of the client's account every quarter at rates of 1/4 of 1 
percent to 1/2 of 1 percent of the client's equity depending on 
the am

ount of such equity. 
M

FS also published an aclvisory service for brokers for a 
m
o
n
t
h
l
y
 
f
e
e
 
o
f
 
$
5
,
0
0
0
 
(
s
u
b
s
e
q
u
e
n
t
l
y
 
r
e
d
u
c
e
d
 
t
o
 
$
3
,
0
0
0
)
 
w
h
i
c
h


 

offered subscribers five or six research reports per m
onth, 

individual reports on specific securities on request, and sem
i­

n
a
r
s
 
t
o
 
b
e
 
c
o
n
d
u
c
t
e
d
 
b
y
 
M
a
t
e
s
.
 
H
o
w
e
v
e
r
,
 
v
e
r
y
 
f
e
w
 
b
r
o
k
e
r
s


 

requested special reports and no sem
inars w

ere held. T
he 

advisory reports that w
ere furnishecl w

ere m
erely rather brief 

m
arket letters, each of w

hich covered one recom
m

ended secu­
rity and presented a very general description of the issuer and 
its assets w

ith a m
inim

um
 of financial inform

ation. T
he princi­

pal aspect of the arrangem
ent w

ith brokers subscribing to the 
service w

as that they w
ere given to understand that if they 

subscribed to the M
ates advisory service, tl~

ey w
ould be allo­

catecl brokerage business arising from
 the accounts m

anaged 
by M

FS from
 w

hich they coulcl realize substantial com
m

is­
sions. D

uring the relevant periocl, M
FS allocated a substantial 

num
ber of brokerage transactions in the accounts of its clients 

t
o
 
s
e
v
e
n
 
b
r
o
k
e
r
-
d
e
a
l
e
r
 
f
i
r
m
s
 
"
i
n
d
 
t
w
o
 
r
e
g
i
s
t
e
r
e
d
 
r
e
p
r
e
s
e
n
t
a
­

tives w
ho subscribed to the M

ates advisory service. D
uring 

t
h
a
t
 
p
e
r
i
o
d
 
t
h
e
 
s
u
b
s
c
r
i
p
t
i
o
n
 
p
a
y
m
e
n
t
s
 
r
e
c
e
i
v
e
d
 
f
r
o
m
 
s
u
c
h


 

firm
s and representatives exceeded $90,000, w

hich w
as m

ore 
than tw

ice as m
uch as M

FS received during the sam
e period

from
 the fees charged clients for m

anaging their investm
ent 

accounts. 
It is evident that the subscriptions offered to brokers w

ere a 
subterfuge for obtaining rebates from

 such subscribers in 
connection w

ith com
m

issions generated by transactions in the
portfolios of clients w

hose accounts w
ere m

anaged by M
FS, 

and the om
ission to disclose such com

m
ission rebates m

ade 
m

isleading the representations to clients that no com
m

issions 
w

ould be collected on their accounts and that M
F

S
 annual 

investm
ent advisory fees w

ould not exceed 2 percent of the
equity in their accounts. M

oreover, M
FS and M

ates w
ere

fiduciaries in their relationship to their clients in that they 
acted as inyestm

ent adviser and directed the execution of
securities transactions for them

. T
he arrangem

ent w
ith sub­

scribers to the broker advisory service that they w
ould receive 

orders for transactions in the accounts of M
F

S
 clients enabled 

M
FS and M

ates to derive undisclosed personal benefits from
 

the clients. It gave M
FS and M

ates a personal interest in the
volum

e of the transactions and the selection of executing 
b
r
o
k
e
r
 
w
h
i
c
h
 
c
o
n
f
l
i
c
t
e
d
 
w
i
t
h
 
t
h
e
 
d
u
t
y
 
o
f
 
s
e
r
v
i
n
g
 
o
n
l
y
 
t
h
e


 

clients' best investm
ent interests. T

he abuse of position and
conflict of interests inherent in the m

aking of such arrange­
m

ents w
ere inim

ical to the M
F

S
 clients.23 
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D
uring A

pril 1968, M
M

C
,and M

ates w
ilfully violated Section 

17(a) of the Securities A
ct and Sections 9(a)(2) and 10(b) of the 

E
xchange A

ct and R
ule 10b-5 thereunder, in the purchase of 

shares of com
m

on stock of R
am

er Industries, Inc., w
hich w

ere 
listed on the A

m
erican S

tock E
xchange. M

M
C

 and M
ates 

obtained through a R
am

er director certain non-public m
aterial 

inform
ation concèrning a rise in the sales, earnings and earn­

ings projections of R
am

er. T
hey thereupon purchased R

am
er 

s
t
o
c
k
 
w
i
t
h
o
u
t
 
d
i
s
c
l
o
s
i
n
g
 
t
h
e
 
i
n
f
o
r
m
a
t
i
o
n
,
 
t
h
e
n
 
d
i
s
c
l
o
s
e
d
 
t
h
e


 

i
n
f
o
r
m
a
t
i
o
n
 
t
o
 
c
e
r
t
a
i
n
 
r
e
g
i
s
t
e
r
e
d
 
r
e
p
r
e
s
e
n
t
a
t
i
v
e
s
 
a
n
d
 
o
t
h
e
r
s


 

w
ho also purchased R

am
er stock w

ithout disclosure, and en­
gaged in m

anipulative activities w
ith respect to R

am
er stock. 

D
u
r
i
n
g
 
t
h
e
 
f
i
r
s
t
 
q
u
a
r
t
e
r
 
o
f
 
1
9
6
8
,
 
R
a
m
e
r
'
s
 
f
i
n
a
n
c
i
a
l
 
p
o
s
i
t
i
o
n


 

and prospects im
proved significantly, R

am
er's sales for that 

'! 
2:1 (r C

oiunnnr.r-!nvc¡.t(lr PlannÚ
ig C

orpora-tioll, 43 S.E
.C

. 1096 (l9()9). 
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c¡uarter being its highest on record. W
hereas R

am
er had 

show
n a $.08 per share loss for the first quarter of 1967, a press 

r
e
l
e
a
s
e
 
i
s
s
u
e
d
 
A
p
r
i
l
 
1
6
,
 
1
9
6
8
 
e
s
t
i
m
a
t
e
d
 
f
i
r
s
t
 
q
u
a
r
t
e
r
 
1
9
6
8


 

e
a
r
n
i
n
g
s
 
f
o
r
 
R
a
m
e
r
 
a
t
 
$
.
1
5
 
p
e
r
 
s
h
a
r
e
,
 
a
n
d
 
o
n
 
A
p
r
i
l
 
1
7
,
 
1
9
6
8


 

actual first quarter earnings of $.16 pel' share w
ere announced. 

T
he m

inutes of the A
pril 3, 1968 m

eeting of the B
oard of 

D
irectors of R

am
er recitE

d that the treasurer of the com
pany 

r
e
p
o
r
t
e
d
 
o
n
 
t
h
e
 
f
i
r
s
t
 
q
u
a
r
t
e
r
'
s
 



e
a
r
n
i
n
g
s
 
a
n
d
 
t
h
a
t
 
t
h
e
 
B
o
a
r
d



expressed pleasure w
ith the results. A

 director of R
am

er, w
ho 

had attended the m
eeting, began purchasing R

am
er stock for 

his ow
n account the follow

ing day. O
n A

pril ~), 1968, M
ates m

et 
w

ith that director, w
ho w

as a registered representative w
ith a 

broker-dealer firm
 and w

ith w
hom

 M
ates had a close relation­

s
h
i
p
,
 
a
n
d
 
i
n
 
t
h
e
 
t
h
r
e
e
 
f
o
l
l
o
w
i
n
g
 
b
u
s
i
n
e
s
s
 
d
a
y
s
.
 
M
a
t
e
s
 
p
l
a
c
e
d


 

o
r
d
e
r
s
 
w
i
t
h
 
t
h
e
 
d
i
r
e
c
t
o
r
 
f
o
r
 
t
h
e
 
p
u
r
c
h
a
s
e
 
o
f
 
a
 
t
o
t
a
l
 
o
f
 
2
7
,
0
0
0


 

shares of R
am

el' stock on behalf of the F
und and tvvo other 

m
utual funds. Prior to this tim

e none of the three funds had 
ever transacted any business w

ith the R
am

er director. 
M

ates also spoke to certain registered representatives w
ho 

generally follow
ed his recom

m
endations, and told them

 that he 
w

as buying R
am

er stock, that R
am

er's earnings w
ould be up 

and that R
am

er w
as a turn-around situation. A

s a result of 
this recom

m
endation and the purchase activity that had al­

ready taken place, M
ates w

as able, directly or indirectly, to 
induce the purchase by these representatives for their clients 
of approxim

ately 65,000 shares of R
am

er prior to the public 
announcem

ent of the 1968 first-quarter earnings. T
hereafter 

M
ates continued to recom

m
end R

am
er stock and induced 

purchases of the stock. 
R

am
er had approxim

ately 750,000 shares of stock outstand­
ing as of A

pril 1, 1968. D
uring M

arch 1968 and the first few
 

days of A
pril, trading in R

am
er stock on the A

m
erican Stock 

E
xchange am

ounted to about 1,000 shares or less per day. In 
the three w

eek period ending M
ay 8, 1968, the total volum

e of 
trading i,n R

am
er stock on the exchange w

as l,lfi9,000 shares,
and during this period the price of the stock rose from

 about 
$53/8 to $14 per share. M

ates throug'h his ow
n transactions and

his recom
m

endations to others w
as responsible directly and 

indirectly for the purchase of at least 151,000 shares of R
am

er 
s
t
o
c
k
 
d
u
r
i
n
g
 
t
h
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s
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t
h
r
e
e
 
w
e
e
k
s
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A
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i
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1
9
6
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a
n
d
 
w
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thereby able to affect appreciably the m
arket value of the 

Fund's portfolio holdings of R
am

er stock. 
It is clear that through his relationship w

ith a director of 
R

am
er, M

ates had access to non-public m
aterial inform

ation 
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~üi: 

w
hich he used for his ow

n advantage and that of his clients.24 
T

his inform
ation w

as of such im
portance that it could reasona­

bly be expected to affect the judgm
ent of investors w

hether to 
buy, sell, or hold the stock. If generally know

n, such inform
a­

tion could reasonably be expected to affect m
aterially the

m
arket price of the stock.25 W

e concluded that M
ates' and 

M
M

C
's advance use in m

arket purchases of the favorable
inform

ation concerning R
am

er for their ow
n or their cus­

tom
ers' benefit and to the detrim

'ent of public investors to
w

hom
 the inform

atiòn w
as not know

n constituted conduct 
v
i
o
l
a
t
i
v
e
 
o
f
 
t
h
e
 
d
e
s
i
g
n
a
t
e
d
 
a
n
t
i
f
r
a
u
d
 
p
r
o
v
i
s
i
o
n
s
.
2
6


 

W
e further concluded that by directly and indirectly effect­

ing a series of transactions on the exchange w
hich created 

active actual and apparent trading in R
am

er stock and w
hich 

r
a
i
s
e
d
 
t
h
e
 
p
r
i
c
e
 
o
f
 
s
u
c
h
 
s
t
o
c
k
 
f
o
r
 
t
h
e
 
p
u
r
p
o
s
e
 
o
f
 
i
n
d
u
c
i
n
g


 

purchases by others, M
ates engaged in conduct w

hich consti­
tuted a m

anipulation of securities prices in violation of S
ection 

9(a)(2) of the E
xchange A

ct. 
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I
n
 
v
i
e
w
 
o
f
 
t
h
e
 
f
o
r
e
g
o
i
n
g
,
 
w
e
 
c
o
n
c
l
u
d
e
d
 
t
h
a
t
 
i
t
 
w
a
s
 
i
n
 
t
h
e


 

public interest to accept the offer of settlem
ent and to im

pose 
the sanctions perm

itted under such offer, as recom
m

ended by 
our staff. 

B
y
 
t
h
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C
o
m
m
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C
h
a
i
r
m
a
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B
U
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o
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i
o
n
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O
W

E
N

S
, S

M
IT

H
 and N

E
E

D
H

A
M

), C
om

m
issioner H

E
R

LO
N

G
 not 

participating. 

24 F
ollow

ing puhlic di~
clof'ure of the inform

ation on A
pril 16. 1968 the price of the stock generall:\' rose 

from
 ï7f", on that elat.e to 1:~

1¡4 on A
pril 29, 1968­
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