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issuance of deb guaranteed by its
parent, Company A. Company B is a
consolidated subsidiary of Company A.

Question 1:

Must Company B's registration
statement always contain all of the
financial statements specified by the
applicable registration form?

Interpretive Response:

No, provided that certain conditions
are met,

The disclosure provisions of the
Securities Act generally mandate full
disclosure for each issuer that is
registering the sale of its securities.
Because the registration of a guaranteed
security involves the registration of two
securities,? each by a separate issuer,
the general requirement is for full
financial statement disclosure by both
the issuer of the guaranteed security and
the guarantor of that security. The staff
believes, however, that under certain
circumstances full financiel statement
disclosure by the issuer of the
guaranteed security may be
unnecessary. The appropriate disclosure
for the issuer of the guaranteed security
will depend on the nature of that entity
in relation to the guarantor and the
nature of the guarantee. The staff is of
the view that such factors can justify
three levels of disclosure: no separate
disclosure, summarized disclosure and
full disclosure.

No Separate Disclosure. Where the
issuer of the guaranteed security is
wholly owned (as defined in Rule 1~
02(z) of Regulation $-X) by the
guarantor and essentially has no
independent operations, and where the
guarantee is full and unconditional, the
staff generally will not require separate
financial statements of the issuer of the
guaranteed security because the
consolidated financial statements of the
guarantor parent are adequate for the
protection of investors. Subsidiaries that
typically fall into this category are
foreign financing subsidiaries, export-
import subsidiaries, and other entities
that function essentially as special
purpose divisions of the parent. In these
cases, the investor’s investment decision
is based on the credit worthiness of the
guarantor.

Summarized Disclosure. Where the
issuer of the guaranteed security is
wholly owned by the guarantor but has
more than minimal independent
operations of its own, and where the
guarantee is full and unconditional, the
staff generally will not require the issuer
of the guaranteed security to present all
the financial information specified by
the applicable registration form if the
registration statement contains

1 See Section 2(1] of the Securities Act.
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summarized financial information
regarding the subsidiary. Such
information should include at least that
described in the definition of
“summarized financial information” in
Rule 1-02(aa)(1) of Regulation S~X. The
summarized financial information
should be included in the footnotes to
the audited consolidated financial
statements of the guarantor parent, and
should be as of the same dates and for
the same periods as the congolidated
financial statements.

Full Disclogsure. Where the igsuer of
the guaranteed security is not wholly
owned by the guarantor, or where the
guarantee is not full and unconditional,
the staff generally will require the issuer
subsidiary to include all the financial
statements required by the applicable
registration form as well as the financial
statements of the guarantor parent.

Question 2:

What financial statements of the
issuer subsidiary must be included in
reports filed pursuant to the Securities
Exchange Act of 1934 (the “Exchange
Act™)?

Interpretive Response:

Generally, the staff wiil apply the
same criteria used in determining the
level of disclosure for the issuer of a
guaranteed security under the Securities
Act to govern questions regarding that
issuer’'s reporting obligations under the
Exchange Act. Thus, if the issuer of a
guaranteed security falls into the first
category above—that is, it is wholly
owned, it essentially has no
independent operations, and the
guarantee is full and unconditional-
separate financial information for the
issuer will generally be unnecessary. If
the issuer of the guaranteed security
falls into the second category above—
that is, it is wholly owned, it has more
than minimal independent operations of
its own, and the guarantee is full and
unconditional—it generally will be
sufficient to include summarized
financial information about the issuer
subsidiary in the notes to the parent
guarantor's consolidated financial
statements.? Finally, if the issuer of the
guaranteed security is in the third
category above—that is, it is not wholly
owned by the guarantor or the guarantee
is not full and unconditional—the issuer
of the guaranteed security would have
to satisfy all Exchange Act reporting
obligations.

* Further, in situations where the parent
guarantor of an issuar subsidiary in either the first
or second category is a reporting company under
the Exchangs Act, upon application to the
Commission such a subsidiary would be
conditionally exempted pursuant to Section 12(h) of
mmm Act from reporting obligations under

H. Financial Statement Requirements in
Filings Involving the Guarantee of
Securities by a Subsidiary

Facts:

Company A files a registration
statement involving the issuance of debt
guaranteed by its subsidiary, Company
B

Question 1;

Does Rule 3-10{a} of Regulation S-X
require the inclusion in the registration
statement of the financial statements of
Company B?

Interpretive Response:

In the relatively infrequent situations
where a registration statement covers
the issuance by a parent of a secu ity
that is guaranteed by its subsidiary, the
staff has concluded that, as a general
rule, financial statements for both of the
issuers would be material to the
investment decision.?

{FR Doc. 63-16481 Filed 6-20-83, 8:45 am)

BELLING CODE 0010-01-M

17 CFR Part 240
(Relsnse No. 34-19860; File No. 87-848]

Maintenance of Accurate
Securityhoider Flles and Safeguarding
of Funds and Securities by Reglstered
Transter Agents

AGENCY: Securities and Exchange
Commission.

ACTION: Adoption of rules.

SUMMARY: In order to further the
national system for the clearance and
settlement of securities transactions
under Section 17A of the Securities
Exchange Act of 1934 and to ensure the
prompt and accurate clearance and

3Rule 3-10{a} of Regulation 8-X recently was
the requirement that a guarantor

guaranteed security is registsred or being
See. Accounting Seriss Release No. 302 {November
8, 1961) {46 FR 56171, restated in part in section
213.05 of Financial Reporting Release No. 1 {(April
15, 1083) {47 FR 21028].

Certain registrants have misinterpreted the last
sentence of Rule 3-10{a) as requiring only the
moﬂdnhdﬂmnddmmmm;nmtm

guarantor subsidiazy”
by virtus of inclusion in the parent’
financial statements. Rather, the last seatence of

ted
pursuant to Rule 3-00{c) will not satisfy
the requirements of Rule 3-10{s}.
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settlement of those transactions, the
Securities and Exchange Commission
(the “Commission”) is adopting rules
that: (1) Require registered transfer
agents to maintain certain information
concerning securityholder records; (2)
require registered transfer agents to
maintain current and accurate
securityholder records; (3) require
registered transfer agents to post
prompitly all transfers, purchases and
redemptions to those securityholder
records and to notify their appropriate
regulatory agency if they are unable to
do so; (4] require registered transfer
agents to exercise diligent and
continuous attention in resolving record
inaccuracies; (5) require registered
transfer agents to disclose directly to the
issuers for whom they perform transfer
agent functions and to their appropriate
regulatory agency information regarding
record inaccuracies; (6) require
registered transfer agents to buy-in
certain record inaccuracies that result in
a physical overissuance of securities; (7}
prescribe a minimum level of
communication between registered
transfer agents contractually related to
the same issuer; (8) set standards for the
safeguarding of funds and securities in
the custody or possession of registered
transfer agents; (9) require certain
registered transfer agents to obtain, on
an annual basis, an internal accounting
control report prepared by an
independent public accountant; and (10)
eliminate the requirement that transfer
agents whose appropriate regulatory
agency is either the Commission or the
Office of the Comptroller of the
Currency file notices regarding their
status as exempt transfer agents under
§ 204.17Ad-4(b).

EFFECTIVE DATES: Sections 240.17Ad-12,
240.17Ad-4 (b) and (c): July 25, 1983;
Sections 240.17Ad-9, 240.17Ad-10,
240.17Ad~11 and 240.17Ad-13:
September 30, 1983.

FOR FURTHER INFORMATION CONTACT.
Any of the following attorneys in the
Office of Securities Processing
Regulation: Dan W. Schneider, Jonathan
Kallman, Ester Saverson, Jr., Heidi
Steinberg Coppola, or Sandra A. Sciole
at (202) 272-2775, Division of Market
Regulation, Securities and Exchange
Commission, Washington, D.C. 20549,

SUPPLEMENTARY INFORMATION: On
October 15, 1982, the Securities and
Exchange Commission issued Securities
Exchange Act Release No. 19142 (the
“October Release”,* proposing for

147 FR 47268 {October 25, 1682).
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comment, among other things, a series of
rules for registered transfer agents
establishing minimum standards for the
prompt and accurate creation and
maintenance of issuer securityholder
records and for the safeguarding of
funds and securities used in transfer
agent activities. In addition, the
Commission proposed amendments to
Rule 17Ad—4 designed to reduce filing
requirements for certain registered
transfer agents that qualify for certain
exemptions under existing Commission
rules. Finally, the Commission solicited
comment on the desirability of
amending certain existing Rules that
establish performance standards for
certain registered transfer agents in
respect of the “turnaround” of “routine”
items presented for transfer and the
desirability of proposing net worth and
insurance requirements for registered
transfer agents (other than federally
regulated banks and transfer agents that
perform transfer functions exclusively
for their own securities).

In response to the October Release,
the Commission received 53 letters of
comment, including letters from the staff
of the Board of Governors of the Federal
Reserve System (the “BGFRS") and the
Office of the Comptroller of the
Currency (the “*OCC").2 As discussed
below, a majority of commenters
supported the concepts underlying
proposed Rules 17Ad~9 through 17Ad-
13. Although some commenters
suggested changes that they believed
would significantly enhance investor
protection and would promote more
prompt and accurate settlement of
securities transactions, a majority of the
commenters suggested refinements that
would reduce compliance costs
associated with the proposed rules. A
small number questioned the need for
any of the proposed rules, while others
criticized only certain provisions as
drafted that, in their view, would impose
significant costs without subsiantial
countervailing benefits.

The comments received were
thoughtful and informative. Various
transfer agent associations, including
the Stock Transfer Association,
numerous registered transfer agents,
broker-dealers and one registered
clearing agency have, through their
comments, assisted the Commission in
the formulation of appropriate limited
rules. The Commission appreciates, in
particular, the many comments
respecting the proposed buy-in
requirement, the comments of the
American Institute of Certified Public
Accountants respecting the proposed

2File No. 57-848 contains all these public
comment letters.

external accountant study and
evaluation requirement, and the helpful
overall comments of the federal bank
regulatory agencies.* The Commission
believes that the success of the comment
process in this proceeding is evident in
the rules as adopted today.

The Commission has determined to
adopt Rules 17Ad-9 through 17Ad~13
modified, as discussed below, to
accocmodate many of the suggestions
made by the commenters. Consistent
with its intent as stated in the October
Release, the Commission, in modifying
the proposed rules, has sought to avoid
creating new costs for any substantial
segment of the transfer agent industry.
Moreover, to the extent that new costs
are imposed on some registered transfer
agents, the Commission believes that
those costs, on balance, are outweighed
by the significant benefits associated
with the modified rules.*

L Rules 17Ad-9 through 13

A. Basis, Purpose and General
Discussion

The Commission proposed Rules
17Ad-9 through 17Ad-~13 as a result of
its experience since 1975 in operating
the transfer agent regulatory program
pursuant to Section 17A of the Securities
Exchange Act of 1934 (the “Act”).* In the
October Release, the Commission
indicated its belief that the proposed
new rules, in principle, appeared
“necessary to investor protection and
to * * * the uninterrupted and efficient
operation of the national clearance and
settlement system and the securities
markets.”* The Commission noted that
whenever transfer agents fail to perform
their activities promptly, acccurately
and safely, the securities clearance and
settlement process suffers, and financial
intermediaries, including registered
broker-dealers and registered clearing

s In accordance with Section 17A(d){(3)(A){i) of the
Act, the Commission has consulted with, and
requested the views of, the federal bank regulatory
agencies at least fifteen days prior to this
announcement.

< In making this determination, the Commission
has attempted to balance compliaince costs in this
large and diverse service market against the value
to the national clearance and settlement system, the
securities industry, the securities markets and the
investing public of better assured promptness and
accuracy in transfer performance.

+15 US.C. 78q-1 (1982).

47 FR 47260, 47200-270 (October 25, 1982).
Section 17A of the Act, as added by the Securities
Acts Amendments of 1975, directs the Commission
to use its authority under the Exchange Act to
facilitate the development of a national system for
the prompt and accurate clearance and settiement
of securities transactions, including securities
transfers.
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agencies, face significant financial
exposure.’

Of the fifty-three letters of comment
received by the Commission,
approximately fourteen criticized the
proposed rules as either unnecessary or
inappropriate at this time. Several
transfer agents asserted, for example,
that most transfer agents, except in
isolated cases, have experienced no
substantial problems in connection with
recordkeeping functions or the
safeguarding of funds and securities
used in transfer agent operations.
Several of these commenters suggested
that the Commission and the other
Appropriate Regulatory Agencies (the
“ARAs")* should focus their resources,
through examinations in particular
cases, on those transfer agents that are
unable to perform their recordkeeping,
transfer and related functions promptly
and safely. Several others, including the
American Bankers Association and at
least one transfer agent trade
association, noted that the proposed
rules may be untimely because of
industry preoccupation with recent
federal tax law changes that require the
withholding of federal taxes on dividend
and interest payments to
securityholders.

The majority of commenters, however,
either concurred generally in the
proposed rules and supportcd the
regulatory and operational objectives
underlying the proposed rules, or
focused their discussion on particular
provisions that they believed would
introduce unnecessary costs.
Commenters generally supporting all the
proposed rules included one transfer
agent trade association, five registered
transfer agents, one registered securities
depository and two registered broker-
dealers. For example, in its comment
letter, the Depository Trust Company
{“DTC"), a registered securities
depository, stated that it “supports the
Commission's efforts to ensure prompt,
accurate, and efficient transfer services
for shareowners and those acting on
their behalf.” DTC continued, stating
that

Generally speaking the proposed record-
keeping rules strengthen that effort and
provide greater eafeguards against abuse. We
do not think they are overly burdeasome in
that well-run transfer agents prabably
maintain their records in as complete a

7 More specifically, the Commission cited
examples of substandard transfer ageat
performance in the areas of recordkeeping and
safeguarding, which presented significant potential
adverse operationai and financial probiems for the
issuer community and the investing securties
industry, the securities markets, the public. See 47
FR at 47270, notes 5-7.

* See Section 3{a}{34){B) of the Act, 1SUSC.
78c{a){34}{B}, which defines “"ARA."
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fashion as coniemplated by the proposed
rules or almost so. Those that do not may
find more stringent record-keeping will have
long term benefits to their issuer clients and
the issuer's shareholders.

Similarly, American Stock Transfer, Inc.,
a registered transfer agent, indicated its
support for the proposed rule changes:

The concept of developing a better, unified
set of transfer agent rules based on up-to-
date processing procedures is extremely
exciting and ultimately beneficial to the
entire investment community.

After reviewing the record in this
rulemaking proceeding, the Commission
continues to believe that, because
transfer agents occupy a crucial rele in
making the nation's securities markets
safe and efficient, it is important that
transfer agents observe reasonable,
uniform minimum perfermance
standards.® Moreover, in view of recent
and anticipated accelerating trading
volume, and in view of the increasing
dependence of most financial
institutions on efficient, safe and
economical clearance and settlement
systems, it is paramount that all
registered transfer agents routinely
operate in ways that ensure promptness
and accuracy in transfer agent activities.

With respect to the scope of the rules
as proposed in the October Release, the
Investment Company Institute (the
“ICI"} and several transfer agents for
mutual funds urged the Comnission to
exempt from the proposed rules
registered transfer agents that perform
transfer agent functions for redeemable
securities issued by companies
registered under the Investment
Company Act of 1840. These
commenters asserted that these transfer
agents and their activities are already
subject to regulation, through
requirements urder the Investment
Company Act. In addition, these
commenters noted that most of these
securities issued by companies
registered under that Act are issued and
transferred in uncertificated form and
argued, drawing a parallel to the
Commission's “Turnaround Rules”'° and
the general exemption granted with
respect to those rules,’! that proposed

*The Commission believes that these minimum
standards are critical to: (i) Providing the
Commission with needed additional legal suthority

performance: {1i) reducing the potential for transfer
agent feilure, which inevitably imposes substantis]
potential liabilities and costs on issuers, securities
firms and securityholders; and {ifi) improving
generally transfer agent performance &nd thereby
reducing the broker-dealers’ costs associated with
fails to settie and extended transfer delays.

1 Sae Rules 17Ad-1 through 17Ad-7 (17 CFR
240.17Ad-1 through 17Ad-7).

11 Spe Rule 17Ad-4{2), 17 CFR 240.17Ad-4{a)
(1982}).

Rules 17Ad-9 through 17Ad~13
appeared to be designed essentially for
transfer and processing of certificated
securities.

The Commission believes, however,
that exemptions respecting
uncertificated securities, although
appropriate in regulations governing
transfer agent processing and
turnaround of certificates and
certificate-related items presented for
transfer, are inappropriate in regulations
regarding registered transfer agents’
accurate creation and maintenance of
igsuer securityholder records and
safeguarding of funds and securities in
their operations. Indeed, in the absence
of certificates reflecting the rights of
securityholders, the integrity of an
issuer's securityholder records is
critically dependent on the controls and
safeguards relating to its transfer agent's
operations. Moreover, since critical
records are maintained by mutual fund
transfer agents on behalf of many
investment company issuers, these
transfer agents have direct
responsibility for the integrity of issuer
securityholder records and the adequacy
of related transfer agent controls,
Responsibilities derived from the
issuer's obligations to securityholders
under applicable law, including the
Investment Company Act,'* while
important, cannot be controlling. Thus,
the Commission declines at this time o
adopt the exemption requested by ICI

B. Rule 17Ad-9-Definitions

Proposed Rule 17Ad-9 would define
the principal terms used throughout
proposed Rules 17Ad-10 through 13,
including the terms “certificate detail,”
“debit,” “credit,” “master securityholder
file” and “record difference.” The
definitions dre-w significant comment.

Praposed paragraph (a) of the rule
would define the term “certificate
detail” to include certain minimurn
identifying information abont securities

12 By directing the Commission to promote the
prompt and eccurate clearance, seitleraant, and

broad rulemaking suthority with respect to transfer
agent sctivities, Section 17A of the Exchange Act
recognizes both the crucial securities processing
role of transfer agents and the basic responsibility
placed on trancfer egents to monitor and control all
transfer agent sctivities.

Although certain investment companies obtain an
external review of transfar agents’ systeme of
internal socounting control in connection with
preparing Form N-1R, the criteris associated with
that review are substantiaily different from the
criteria set forth in Rule 17Ad-13. Nonetheless, to
the extent that the same accountgnts conduct both
Form N~1R evaluaiions snd Rule 17A4-13
evaluntions and the requir-d scopes of those
reviews end tests overlep, the expense of prepuring
reports required by Rule 17Ad-13 should be
significantly redooed.
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which transfer agent experience has
shown to be important to the
maintenance of acccurate securityholder
records and to the efficient and effective
research of inaccuracies in the master
securityholder file. “Certificate detail”
would include, at a minimum; the
certificate number; the number of shares
of equity securities or the principal
dollar amount of debt securities
represented by the certificate; the
securityholder’s registration (registered
owner's name} and address; the date the
certificate was issued; the cancellation
date of the certificate; and, in the case of
redeemable securities of investment
companies, an appropriate description
of the transaction for each debit and
credit being posted {e.g., “purchase,”
“redemption,” or “transfer’).

One commenter suggested that,
notwithstanding the proposed
requirement that transfer agents
maintain certain minimum certificate
detail, issuers should be permitted, in
their discretion, to waive certain of
these items that comprise certificate
detail. The Commission believes,
however, that it is important for all
registered transfer agents to maintain
certain standard information about
securities, particularly since the
component parts of the netional system
for the clearance and settlement of
securities transactions are becoming
increasingly integrated.!* Indeed,
requiring standard minimum certificate
detail is likely to be essential to
effective development of “book-entry
transfer" of securities ownership. !*

In response to comments from the
Investment Company Institute and
several registered transfer agents, the
Commission is modifying the definition
of “certificate detail" to clarify that that
term applies to information about both
certificated and uncertificated securities
and related account detail. The
Commission is also amending paragraph
{(a){7) to clarify that, with respect to

3 Significantly. in ra effort to increase
immoblization and to improve efficiency in handling
securities certificates. registered transfer agents, in
conjunction with registered securities depositories.
have developed transfer agent custodian progra: s.
Under one such program, DTC's FAST Program,
transfer agents maintain custody of an “omnibus™
balance security certificate representing the
positions that I'TC holds for its participants in that
issue. See Securities Exchange Act Release No.
19678 {April 15, 1883) 48 FR 17804 (April 25, 1983)
and DTC Participant Operating Procedures, Section
D.

Book-entry systems for the transfer, purchase
and redemption of shares are now used extensively
by regisiered investment companies and their
transfer agents. in the future, book-entry systems
well be used in connection with corporate or other
securities issues when appi cable commercial,
corporate and other state laws are amended to
accommodate uncertificated securities.
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open-end mutual fund shares, a transfer

agent may designate a transaction as a
transfer, purchase or redemption by
using any appropriate notation or

;elference in the master securityholder
ile.

In response to commenters who
suggested that certain items of
information, not previously proposed,
become “required certificate detail,” the
Commission has added paragraph (a)(8)
to the proposed definition. That
paragraph would require a transfer
agent that includes in its records non-
minimum items of information about
cecurities or securityholders to maintain
that information if that information is
reasonably necessary to the transfer
agent’s record difference resolution
process. Such information could include
certificate number prefixes and suffixes,
as well as taxpayer identification
numbers, to the extent the transfer agent
depends on either of these items of
information in identifying or researching
record differences.!®

Paragraph (b} of Rule 17Ad-9, as
proposed in the October Release, would
define “master securityholder file” as
“the official list of individual
securityholder accounts.” That file is the
record recognized by the issuer as the
official listing of persons or entities that
are the record owners of the issuer's
securities. ®* Because of the legal and
operational importance of this listing,
Rule 17Ad-10 requires that postings of
certificate detail to the master
securityholder file remain on the list
until a debit to a securityholder account
in the master securityhoider file is
appropriate.

The Investment Company Institute
and several registered transfer agents
suggested a change in the definition of
“master securityholder file” to allow a
mutual fund transfer agent to use a
number of interrelated files in lieu of
ane “master securityholder file."” They

i* Several commenters that the
certificate number prefix or suffix and the taxpayer
identification number should be included in the
required minimum certificate detall. According to
some commenters, a transfer agent that handles
many issues or that has multiple co-transfer sagents
might have to suspend activity on all matching-
nambered certificates if the prefix or suffix is not
immediately known. One commenter suggested that
taxpayer identificatio>n numbers would greatly
enhance the master securitybolder file by atlowing
“identificstion and proper accounting”™ among
common name accounts. The Commission believes
that the decision to include these {tems of
information as certificate detail is better left to the
discration of sach registered transfer agent in light
of its record format, particularly since the taxpayer
identification number is supplied voluatarily to the
transfer agent by the securityholder.

1% Ag noted in the October Release, the master
securityholder file is intended to be synonymous
with the record referred to in state corporate law as
the “stockholder ledger™ or “stockholder registar.”

explained that current industry practice
with respect to uncertificated securities
is to maintain a group of three or more
computer files, commonly linked by the
securityholder's account number. Taken
together, these files contain the required
“certificate detail,” as well as other
useful account information.

In response to these comments, the
Cormmission is modifying the definition
of “master securityholder file” to allow
the master securityholder file to consist
of multiple, but linked, automated files
for uncertificated securities of open-end
investment companies registered under
the Investment Company Act of 1840,
The Commission is not extending this
modification to other securities issues
because the Commissiv~ -~derstands
that, with respect to those issues,
current industry practice is to post
certificate detail to a single master
securityholder file. Furthermaore, the
Commission recognizes, as do most
transfer agents, that maintaining a single
record containing all critical certificate
and account detail simplifies
performance of transfer agent functions,
contributes to efficient transfer agent
operations, and promotes the accuracy
of securityholder records.

In the October Release, paragraphs (e)
and (f) defined “credit" as “an addition
of certificate detail to the master
securityholder file because of the
purchase or transfer of a security,” and
“debit" as “a cancellation of certificate
detail from the master securityholder
file because of the transfer or
redemption of a security.” The American
Bankers Association and other
commenters suggested that this
definition of “credit” does not accoux!
for the issuance of a replacement
certificate for a lost security or the
issuance of a new certificate in a
different denomination than the old
certificate. Similarly, these commentiers
also suggested that the definitiun of
“debit” does not account for the
cancellation of a certificate that is lost
or the cancellation of a certificate that
has been reissued in a different
denomination.”

In response to these comments, the
Commission is modifying the definitions
of “credit” and *“debit” to broaden their
scope as recommended and is adding
the term “issued” to paragraph (a) of

17 One commenter cited another hypothetical
“debit” not included in the propased definition.
Occasionsily an issuer will issue 2 new clase of
securities to replace an outstanding class without

posting
would not be appropriate since certificates
reflscting the old issue have not been cancelled.
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Rule 17Ad-10. Thus, “credit” and
“debit,” as defined in this Rule, and the
prompt posting requirement of Rule
17Ad-10(a) now refer to any change in
certificate detail reflected on the master
securityholder file.

As a related matter, some commenters
noted that the proposed definition of
“debit” appears to require that all
certificate detail be purged from the
master securityholder file in the event of
a debit, but that in practice some
certificate detail, e.g., securityholder
registration and address, should not be
deleted from the file whenever there are
other certificates outstanding in the
particular securityholder account.*® For
this reason, the Commission is adding
the word “appropriate” to the
definitions of “credit” and “debit” to
clarify that only appropriate elements of
certificate detail need to be added to, or
cancelled from, the master
securityholder file in connection with
each credit or debit.

The term "record difference” was
defined in Rule 17Ad-8(g) of the October
Release relative to two situations: first,
when “the total number of shares or
total principal dollar amount of
securities in the master securityholder
file does not equal the number of shares
or principal dollar amount in the control
book"; and second, when “the security
transferred or redeemed contains
certificate detail different from the
certificate detail currently on the master
securityholder file, which difference
cannot be immediately resolved.”

The Stock Transfer Association, Inc.
{*STA") and other commenters sought
clarification of the definition of “record
difference” because of its importance to
the buy-in requirement in proposed Rule
17Ad-10. '? Since those commenters

*The Qctober Release also cited at least two
reasons why certificate detail might continue to
appear on the master securityholder file but
nevertheless might relate to certificates that have
been cancelled. i.e. situations in which certificate
detail tnay be retained on the files despite a credit
or debit. First. many registered transfer agents
retain information about former securityholders to
comply with requirements of the Internal Revenue
Service that certain information be reported
annually. Accordingly. transfer agents generally do
not purge their files more often than once a year.
Second. some registered transfer agents retain
certificate detail on the files as long as possible to
facilitaie research of potential record differences.

*The STA. for example, emphasized tha! there
are two entirely separate types of record
differences. The first is created by an unpostable
debit. which is usually the result of a prior file error.
These errors, while not routine, are not rare and
generally represent clerical entry or past system
conversion errors. This type of record difference
results when equal debits and credits are presented
and transferred, but are not equally posted to the
n.aster securityholder file, and does not represent a
difference between the shares or debt amount
authorized and outstanding (as reflected in tne
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opposed any buy-in requirement for the
second type record difference, (i.e., aged
record differences that do not reflect an
actual physical overissuance of
securities), those commenters suggested
that the term “record difference”
describe only situations involving actual
physical overissuances.

The Commission has determined to
adopt the definition of “record
difference” as proposed in the Octaber
Release. Retaining that definition will
enable the Commission to continue to
require, in Rule 17Ad-10, that
recordkeeping transfer agents use
diligent and continuous attention in
resolving record differences that may
not involve actual physical
overissuances and, in Rule 17Ad-11,
that recordkeeping transfer agents
report to issuers and ARAs respecting
both types of record differences.
Nevertheless. as discussed below,? the
Commission is responding to the
commenters’ basic concern by
narrowing the buy-in requirement
respecting aged record differences in
Rule 17Ad-10.

Paragraphs (c) and {d} as proposed
would define the terms “subsidiary file”
and “control book.” Paragraphs (h), (i),
(j), and (k) of the rule define several
types of transfer agents. The
Commission received no substantive
comments concerning these paragraphs
and has determined to adopt them
without modification.

Finally, in response to requests for
clarification from several commenters,
the Commission is adding paragraph (1),
concerning the term “file,” to the
definitions. That new definition clarifies
that a registered transfer agent's files
can consist of either automated or
manual records.

C. Rule 17Ad-10—Accurate Creation
and Maintenance of Securityholder
Files

Paragraph (a). Proposed Rule 17Ad-
10{a) would require each recordkeeping
transfer agent to post promptly
certificate detail to its master
securityholder file after a security is
transferred, purchased or redeemed.
This rule also would require a

control book) and the actual shares or debt amount
issued.

The second type of record difference, the first
type referred to in proposed paragraph (g). is,
according to the STA, the only true out-of-balance
condition. The condition exists whenever, for
example, the shares issued and outstanding in the
hands of the public exceed the shares authorized
and reflected as outstanding in the control book.
This error is most commonly created when shares
are transferred over stop crders or when one class
or series of securities is issued against another class
or series.

» See discussion in text at notes 28-31, infra.

recordkeeping transfer agent to post any
unreconciled portion of the debit and
related certificate detail to a subsidiary
file and maintain it there until
resolved.?! Furthermore, the transfer
agent would be required to use diligent
and continuous attention to research
these discrepancies. Upon resolution,
the item must bz promptly pested in
accordance with the Rule.

The Commission proposed three
specific categories of transfer agents
and corresponding time frames within
which posting would generally have to
occur to be deemed "‘prompt.” 22 For
recordkeeping transfer agents th.t are
exempt transfer agents under Rule
17Ad-14(b) 2 and that do not perform
transfer agent functions for issuers of
redeemable securities of registered
investment companies, posting would be
deemed prompt if certificate detail is
posted within one month after the
related security has been transferred.
For non-exempt recordkeeping transfer
agents that perform transfer agent
functions for issues with sustained low
transfer volume, the prompt posting
requirement would be satisfied if
certificate detail is posted within five
business days after transfer of the
related security. For non-exempt
recordkeeping transfer agents that
pertorm transfer agent functions for
issues with sustained high transfer
volume, posting would be deemed
prompt if certificate detail is posted
within three business days following the
transfer of the related security. "he
Commission intended the same time
frames to apply to the posting of co-
transfer agent journals, except that the
posting period would commence upon
receipt of the journals by the
recordkeeping transfer agent.

The Commission received thirty-four
comment letters opposing the proposed
“prompt” posting time frames. Five
commenters objected to the proposal as
unnecessary in light cf current transfer

2 A registered transfer agency may reject
securities presented for transfer or redemption if
appropriate under the Uniform: Commercial Code. If
rejection is inappropriate, however, the transfer
agent must process the item in compliance with the
Turnaround Rules.

2 Aj stated in the October Rel the prompt
posting rules are minimum standards that do not
mandate the use of any particular type of
recordkeeping system. In additi~n. a recordkeeping
transfer agent may post to its master securityholder
file debits and credits prior to, or
contemporaneously with, bt t in no case later than
promptly after, the transfer, pruchase or redemption
of an item to which the debits and credits relate.

2 This rule exempts from certain of the
Turnaround Rules, transfer agents that receive
during any six consecutive months fewer than 500
items for transfer und fewer than 500 items for
proczasing. See 17 CFR 240.17Ad-4{b) (1982).
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agent efficiency. Twenty-six
commenters favored either: {i} Less
restrictive time frames for high and low
volume issues,? or (ii) a uniform time
frame.?* One transfer agent and two
broker-dealers, however, favored more
restrictive time frames. Seven issuer
transfer agents opposed the proposed
time frames to the extent that the
proposal would require them to abandon
“batch” posting. That technicue, which
entails daily posiing to a front-end
subsidiary file and less frequent “batch”
updating to the master securityholder
file, minimizes costs by enabling issuers
to allocate efficiently their computer
facilities to various activities. Finally,
ten commenters sought clarification
concerning the time frame for posting
certificate detail from co-agent transfer
journals and recommmended that any
posting requirement for recordkeeping
transfer agents using co-transfer agents
account for delays caused by mailing
transfer journais. These commenters
urged, in addition, that the posting time
frames should not commence until the
recordkeeping transfer agent receives
the appropriate transfer records from
the co-transfer agent.

As a general matter, the Coramission
believes that timely updating of the
master securityholder file is essential
since delayed posting or the failure to
post may promote the preliferation of
record inaccuracies that would impede

\fost of the commentera noted that only the
tiiree day prompt posting standard would impose
too severe a burden on their current processing
systems. Two commenters oppesed the three day
prompt posting standard beca::se the higher volume
issues requ::.: more iime for posting to the master
securityholder file, not less, as the Commission’'s
proposal implied.

Fifteen commenters suggested implementation of
leas restrictive time frames, and ten suggested that
the cost of compliance might hinder transfer agents’
adherence to the three or five day prompt posting
standard. Several of th.se commenting transfer
agenis swated that they could comply with a five day
prompt posting standard with little additional
financial or operational burden. Several others,
mostly issuer transfer agents, viewed s two week or
thirty day promp* posting standard as mo:e
appropriate. Still others did not stat~ what their
capabilities were, but expressed the view that the
custs of compliance with a three day time frame
waould be excessive. Two commenters indicated
that the costs of comgliance with the Rul~, as
proposed, may be 30 excessive 3s to force certain
transfer agents out of business. Both of these
transfir agents, as well as the STA, ho’.ever, noted
that most registered transfer agents generally
should be able to adher= 0 a five day prompt
posting standard.

#Five commenters suggested a uniform five day
prompt posting standard; three suggested 4 uaiform
three day standard; one suggested a uniform tour
day standard; and three commenters endorsed a
uniform approach without suggesting any specific
time frame. Several endcrsed a uniform prompt
posting standard because uniformity would avoid
confusion and potential competitive injury. In
addition, they stated that it would promote easy
administration by transfer agents and their ARAs.
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the accurate payment of dividends and
interest and the processing of proxy
solicitations. In responsc to the
comments, however, the Commission
has determined not to predicate posting
time frames on the volume of items
presented for transfer within each
security issue, but instead, has decided
to set a uniform five day vrompt posting
standard for registered, non-exempt
transfer agents to correspond more
accurately to the prevailing industry
standard as reflected in the comments.
The Commission nonetheless urges all
transfer agents to post with a view
toward assuring maintenance of
accurate securityholder records and
encourages all registered transfer agents
that now post on a same-day or next-
day basis to continue that exemplary
practice.?® In addition, the Commission
is extending the time frame for issuer
transfer agents that batch post. Because
of the limited number of issues
transferred by issuers and the absexce
of any evidence of problems resulting
from the use of batching systems, the
Commission believes that this flexibility
is consistent with the objectives of the
Rule. The Commission also has clarified
transfer agents’ posting obligations with
respect to co-transfer agent journals.
Thus, as adopted, Rule 17Ad~10(a)
defines the term “prompt"” to mean:

the following number of days after issuance,
purchase, transfer, or redemption of a
security:

(i) With respect to recordkeeping transfer
agents that are exempt transfer agents under
§ 240.17Ad—4(b), 30 calendar days;

(i) With respect to recordkeeping transfer
agents that: (i) Perform transfer agent
functions sclely for their own or their
affiliated companies’ securities issues, and
(i) employ batch procesr ing systems, ten
business days; and

(iii) with respect to all other recordkeeping
transfer agents, five business days;
Provided, however, That all securities
transferred prior to record date but posted
subsequent therete, shall be posted “as of”
the record date. With respect to posting

*In the October Relsase, the Commission also
proposed to establish a 30 day posting time frame
for registered transfer agents that handle
insubstantial transfer volume, so that such transfer
agents could post periodically. Some commenters
objected to that exemption, asserting that transfer
delays emanate with greater frequency from such
transfer agents. The Commission, however, has
determined not to change that proposal for two
reasuns. First, the introduction of a 30 day posting
standard. while less strict than the general five-day
standard, nonetheless introduces a uniform and
reasonably strict discipl. we for exempt transfer
agents. Second. the Com: ‘ssion is proposing today.
in & separate release, that « xempt transfer agents
.sho handle depository-eligil ‘= securities
turnaround routine items withu., five business days
of their receipt. That proposael. if adopted, would
create significant discipline with respect to those
transfer functions that most directly affect
presentors.

certificate detail from transfer journals
received by the recordkeeping transfer agent
from a co-transfer agent, the time frames set
forth in [the above paragraph] shall
commence upon receipt of those journals by
the recordkeeping transfer agent.

The definition of “prompt” now
contains a proviso concerning posting
“as of record date.” Various commenters
emphasized the importance of
maintaining the master securityholder
file in ways that reflect securities
transferred prior to record date and that
are thereby subject to record date
protection. The phrase “as of the record
date” is intended to afford
recordkeeping transfer agents flexibility
in posting debits and credits resulting
from securities transferred immediately
prior to record date and to enable those
transfer agents to continue the
customary practice of “leaving open”
the master securityholder file to post
those debits and credits whenever
heavy transfer volume immediately
prior to record date delayed posting
those debits and credits by a day or two.

The Commission believes the
standards, as adopted, will be easier for
registered transfer agents and ARAs to
administer. In addition, although the
Commission generally has relaxed the
prompt posting standard, the
Commission believes that the modified
rules appropriately identify the
performance standards minimally
necessary to assure the maintenance of
accurate securityholder records and
correspond better to the needs and
practices of responsible issuer, bank,
and other registered transfer agents.

The Commission is also adding “or
issued” to the list of situations that may
give rise to the need to post certificate
detail to the master securityholder file.
Thus, for example, Rule 17Ad-10(a) will
apply to the posting of certificate detail
related to the initial issuance of
securities or to the izsuance of
replacement certificates.

Numerous commenters sought
clarification concerning retroactive
application of the requirement in Rule
17Ad-10{a) to meaintain accurate
securityholder files. More specifically,
commenters questioned whether
paragraph (a) would be interpreted to
require registered transfer agents to
reconstruct the master securityholder
file for missing certificate detail
respecting debits and credits posted
prior to the effective date of this
section.”

* One commenter suggested that the Commission
should require “the previous records to be pulled to
set up the certificate detail from the manual records
previously maintained.”
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In response to those inquiries, the
Commission is adding new paragraph
{h). That paragraph clarifies that
registered transfer agents will not be
required to reconstruct the master
securityholder file to add certificate
detail for securities transferred prior to
the effective date of Rule 17Ad-10.
Paragraph (h). however, provides that
subsequent to the effective date,
successor recordkeeping transfer agents
that establish a new master
securityholder file for a particular issue,
or recordkeeping transfer agents
converting from manual to automated
recordkeeping systems, must carry over
certificate detail existing on the master
securityholder file.

Paragraph (b): The buy-in
requirement. Proposed Rule 17Ad-~10(b)
would require every registered
recordkeeping transfer agent to maintain
accurate master securityholder files and
any necessary related subsidiary files. If
a record difference exists and the
recordkeeping transfer agent cannot
resolve the difference within 8 months,
the proposed rule would require the
transfer agent to purchase in the open
market ["buy-in") an amount of
securities sufficient to reduce the record
difference. The transfer agent would
also be required, by this Rule, to devote
continuous and diligent attention to
resolving any record differences.

In the October Release, the
Commission indicated its initial belief
that the "buy-in" provision, if adopted,
would deter transfer agents from
permitting record differences to accrue
and, in that respect, would tend to
reduce financial exposure to the transfer
agent, issuer and securityholders. In
addition, the Commission stated that the
maintenance of a complete and accurate
master securityholder file would assure
securityholders that they are identified
as such by the issuer and, as a result,
will receive all corporate distributions
and communications.

Most of the comments the
Commission received regarding this
provision endorsed the buy-in
requirement, at least in limited
circumstances, as a means of assuring
accurate master securityholder files.™
Several commenters, however, indicated
that a buy-in requirement may be
unnecessary.® and many commenters

¥ One commenter suggested that the Commission
require all record differences to be bought in within
one year of the Rule's effective date so that all
recordkeeping tranasfer agents would have complete
and sccurste files.

*For example, seven copumenters objected to the
buy-in provision because some transfer agents
currently have procedures for reconciling receid
differences. Some commenters cited internal
procedures that entsil periodic reports to tue jasuer
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objected to the Commission’s broad
proposal to require buy-ins for all record
differences. For example, as noted
previously, the STA emphasized the
existence of two distinct categories of
record differences and suggested that a
buy-in be required only for a true out-of-
balance condition, wherein the shares
issued and outstanding exceed the
shares authorized and outstanding and
reflected in the control book. (Most
often, such an actual physical
overissuance occurs when shares are
transferred over stop orders or when
one class or series of securities is issued
against another class or series.) Six
commenters also sought clarification
that the buy-in provision would not
require a recordkeeping transfer agent to
buy-in record differences caused by &
registered co-transfer agent or a
predecessor transfer agent.

In responge to these comments, the
Commission is narrowing the scope of
the proposed buy-in requirement to
cover actual physical overissuances *
created by transfers or issuances
subsequent to the effective date of the
Rule, rather than all record differences.
While the Rule continues to require
good-faith efforts by registered transfer
agents to resolve all record differences,
the Commission recognizes that, where
no actual overissuance has occurred, a
strict buy-in requirement could impose
costs on transfer agents which
substantially exceed the potential
financial exposure. In addition, to avoid
any confugion, the Commisgion is
removing the buy-in requirement from
paragraph (b}, as proposed, and is
placing the buy-in obligation, together
with all relevant considerations, in a
separate paragraph {(g). Furthermore, in
light of the comments received, the
Commission has determined to modify
the requirement that only recordkeeping
transfer agents are responsible for buy-
ins: instead, the provision will require
that transfer agents responsible for the
actual physical overigsuances, including

and to its internal audit department or independent
accountant. Other commenters believe the buy-in
provision is unnecessary since ARAs currently
monitor transfer agent records end

Several other commenters stated that a federal buy-

# Often the ervor giving rise to the physical
overissuance occurs upon isssance or cancellstion
of a security certificate. if a co-transfer agent
a exists for a particulsr secur'ty issue, it
is often the case that the co-transfer sgent is
responsible for the issuance and cancellation of the
sctual certificate. In lnstances such as this, the
Commission belisves it should be the responsiblity
of the co-transfer agent to reconcile the error, by
buying-in the ovarissuance when sppropriste under
new Rule 17Ad-1X8).

co-transfer agents, effect the “"buy-
ins.” 3

With respect to actual physical
overigsuances, therefore, new Rule
17Ad-10(g) will require:

{a] registered transfer agent. in the event of
any actual physical overissuance that such
transfer agent caused and of which it has
knowledge, shall within thirty days of the
discovery of such overissuance, buy-in
securities equal 1o the number of shares
overigsued in the case of equity securities or
the principal dollar amount overissued in the
case of debt securities. This paragraph
requires a buy-in by the transfer agent that
erroneously issued the certificate(s) giving
rise to the physical overissuance.

Based upon the Commission’s
experience and the observations made
by commenters during this rulemaking
proceeding, there appear to be only
three common instances of physical
overigsuance that necessitate a buy-in:
(1) The transfer of a certificate overa
stop order on the transfer agent’s
records; (2] the issuance of a certificate
(“new certificate”} in a dollar or share
amount that exceeds the authorized
dollar or share amount of the certificate
against which the new certificate was
issued; and (3) the erroneous igsuance of
a certificate on cancellation of a
certificate of a different security issue
class or series (e.g.. common for
preferred).

Paragraphs (c] and (d). Proposed
paragraphs (c) and (d) of Rule 17Ad-10
would require, respectively, that every
registered co-transfer agent: (1)

Promptly dispatch or mail to the
recordkeeping transfer agent a record of
certificate detail for every certificate
cancelled and every certificate issued;
and (2) promptly respond to all inquiries
fron the recordkeeping transfer agent
regarding that record of certificate
detail. As proposed in the October
Release, the Commission would define
“prompt,” for both paragraphs, to
require a co-transfer agent to perform its

i jgguers and their transfer agents may be

intended to affect rights or remedies
securityholders under § 8-104 of the Uniform
Commercial Code or under any other applicable
state law. Rule 17Ad-10{g) would require registered
transfer agents to buy-in an amount of authorized
securities equal to the number of unsuthorized
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obligations by the end of the next
business day after the triggering event.”

The Commission received five
comments stating that the definition of
"prompt.” for the purposes of these
paragraphs, is too strict.* Commenters
also suggested that propos2d time
frames be specified in the Rule, rather
than in the release. In response, the
Commission is relaxing somewhat the
time frame for dispatch of certificate
detail to the recordkeeping transfer
agent to allow co-transfer agents to mail
of dispaich certificate detail within two
business days after transfer of
certificates and is incorporating that
time frame in Rule 17Ad-10{c]. The
Commission believes that this change
will reduce the burben associated with
the proposed rule by enabling co-
transfer agents to dispatch certificate
detail every other day, rather than daily.
While a two-day time frame is stricter
than suggested by the commenters, the
Commission believes it important to
assure thot recordkeeping transfer
agents receive iransfer journals near the
date of transfer. so that the master
securityholder file can be maintained
from the issuer on a timely basis.
Mareogver, because dispatch of thase
journals commonly occurs after work
associated with transfer is completed,
the Cominission believes that a two-day
time frame will not be unduly
burdensome. Indeed, some commenters
that perform cotransfer agent functions,
as well as the STA, expressed approval
of the strict lime frame originally
proposed. Furthermore. because of the
critical need to post promptly debits and
credits around record date. Rule 17Ad-
10{c), as modified, requires co-transfer
agents to dispatch on a daily basis
certificate detail concerning transfers
that occur within five business days of
record date. This will enable
recordkeeping transfer agents to post
appropriate credits and debits promptly
at the time such posting is most
important and should, to some extent,
relieve posting backlogs near record
date.

Also, in response to commenters’
suggestions that the rules provide co-
transfer agents with suitable time to

n the case of paragraph (c). the triggering event
is the accomphshment of traoafer of a security. in
the case of paragraph (d). the tnggering event is
receipt of an mquiry from a recordkeeping transfer
agent.

® With regard to paragragh {c). three commenters
stated that a three day standard should be sdopted.
With regard to paragraph {d), one commanter
suggested a five day standurd. The fifth commenter
suggested. with regard to both paragraphs ¢} sad
{d). that there be either no time Limit or a percentage
reqicement analogous o that esteblished for the
turnsround of routine items presented for tranafer,
pursuant to § MG17Ad-2,
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research aged transfer records
whenever they receive inquiries from
recordkeeping transfer agents, the
Commission is extending the minimum
response time required by Rule 17Ad~
16{d) to require a response within five
business days of the inquiry. This time
frame parallels the requirements of Rule
17Ad-5.

Finally, to facilitate compliance with
the reporting provisions of Rule 17Ad-
11, the Commission is requiring co-
transfer agents to mail recordkeeping
transfer agents, within three business
days of the end of each month, a record
of all buy-ins executed by the co-
transfer agent during the preceding
month. Because this requirement
concemns a special communication
between co-trensfer agents that the
proposed rules necessarily
contemplated but did not specifically
mention, the Commission is adding
appropriate language to paragraph (c].

Poragraph {e). Paragraph (e) of
Proposed Rule 17Ad-10 would require
every registered recordkeeping transfer
agent to “maintain and keep currrent an
accurate control book for each issue of
securities.” The control book [along with
the master securityholder file) is a basic
source used by transfer agents to
determine the nature and extent of
record differences. This Rule would
require that a change in the control book
not be made “except upon written
authorization from a duly authorized
agent of the issuer.” As understood by
the only commenter to address this
paragraph, the Commission intends the
phrase “written authorization” in this
paragraph to include a blanket written
authorization to make necessary
changes in the control book and
&CcCo| y is adopting paragraph (e) as
proposed.

Poragraph (f]. Proposed Rule 17Ad-
10{f} would require recordkeeping
transfer agents to retain, for a period of
six years, a copy of all certificate detail
purged from the master securityholder
file. This requirement was proposed to
facilitate the resolution of record
differences by recordkeeping transfer
agents.

The Commission received several
comments addressing the appropriate
length of time fur which purged
certificate detail should be retained. The
STA suggested that purged certificate
detail need be retained only for three
years. 3¢ Two commenters, however,

The STA stated that this would be consistent
with other Commission record retention
requirements for registered transfer agents and that
most, if not all, record differences come to light and
are rescived well within three years.

suggested indefinite retention of purged
certificate detail. One of these stated
that it recently reconciled an account
imbalance only after searching through
securityholder records dating back more
than twenty years.

The Commission continues to believe
that a six year record maintenance
requirement is desirable to facilitate the
resolution of record differences and
therefore, is adopting paragraph (f) as
proposed. Although not required by this
paragraph. the Commission encourages
registered transfer agents that retain
purged certificate detail for periods of
time in excess of six years to continue
that exemplary practice.

commenters questioned who
should be required to maintain purged
certificate detail in the event a transfer
agent terminates its engagement with an
issuer, and suggested that, under these
circumstances, the issuer would be the
appropriate party. In addition, the STA
noted that the obligation should be
passed on to the successor transfer
agent, if and when such an appointment
is made. In response, the Commission
has modified paragraph {f) to permit
recordkeeping transfer agents to give
records to the issuer or an outside
service bureau, to be maintained or
preserved in accordance with Rules
17Ad-7(f) or 17Ad-7(g), provided the
conditions in those rules are satisfied.

D. Rule 17Ad-11—1leporting
Requirements

Rule 17Ad-11 governs reports
regarding aged record differences, buy-
ins and instances cf failure to post
certificate detail to securityholder files.
The Commission believes that the
reporting ts would further
two objectives. First, the reports would
provide issuers with information
necessary to make informed decisions
about whether the transfer agent is
performing its recordkeeping functions
in a satisfactory manner, and whether
the amount of aged record differences is
sufficiently serious to require disclosure
to securityholders. In this manner, the
reports should enhance the ability of
issuers to monitor transfer agent
performance. reducing the need
for direct government intervention.

Second, the reports provide regulatory
authorities with timely information
concerning the source and extent of
aged record differences and buy-ins and
the identity of registed transfer agents

who are serious difficulties
in posting their records.® Armed with

- mm%ﬂmﬁ
transfer
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suthorities with information regarding those
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such reports, regulatory authorities
should be able to focus their limited
resources more effectively on thosge
transfer agents whose performance may
represent potential harm to investors or
a threat to the smaoth operation of the
national system for clearance and
settlement of securities transactions. For
these reasons, the Commission has
determined to adopt Rule 17Ad-11 with
the modifications discussed below.
Reports to Issuers.® As proposed in
the October Release, paragraph [a) of
Rule 17Ad-11 would require registered
recordkeeping transfer agents {except
those that perform transfer agent
functions solely for their own securities)
to report to the chief executive officer of
the affected issuer, within ten business
days following the end of each month,
regarding aged record differences in
each issue for which it acts as
recordkeeping transfer agent when
either: (i} The aggregate principal doilar
amount of debt securities or the
aggregate market value ¥ of equity
securities for all record differences in
that issue that have existed for more
than 30 calendar days (7 calendar days
in the case of redeemable securities
issued by a registered openend
investment company) exceeds $50,000%*
or {ii) the total number of shares of
equity securities comprising record
differences in that issue that have
existed for more than 30 calendar days
(7 calendar days in the case of
redeemable securities issued by a
registered open-end investment
company) exceeds 10.000 shares and
$10.000. Each report would set forth. for
each issue of securities, the amount of
the record difference, the reasons for the
record difference and the steps being
taken to resolve the record difference.

registered trunsfer agents that are not perfurming
their functions promptiy or sccurately See
§ 240.17 Ad-10 {a) and [b}.

% Under the Rule as adopted, paragreph (s}
defines “issuer capitalizsation” and “aged recard
difference” for purposes of Rule 17Ad-11. Parsagraph
(b}, an adopted, sete forth the requirements
concerning reparts to issusrs. Amended psrsgraph
{d}), an adopted. sets ous the required content of
these reports.

¥ Rule 17Ad-11(e) provides thut market value
must be determined an of the last buainess day on
which markat value information is available in each
reporting period.

*The dollar value of the debits and credits for
the raine transaction should not be aggregated.
however. For example, suppose the transfer agent
tranafers » curtificate from sharsholder A o
sharsholder B for 50.000 shares of common stock
with a merket value of $50,000. Because in this
example the master secusitybolder file does not
show any shares as baving been issuad o A, the
tratsfer agent paste to the master securityhoider file
the trunfer to B of 30.000 shares and posts to »
submidiary file a debit of S0.000 shares to A. For
purposes of ing whether & repoct is
required. the te market vahue of this
transaction would be 350,000 (not $300,000}.
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In response to suggestions from eigtht
commenters, the Commission is
changing the requirement of proposed
paragraph (a}(3] that registered
recordkeeping transfer agents (except
those that perform transfer agent
functions solely for their own securities}
send reports under this section to the
chief executive officer of the affected
issuer. While the proposed rule was
intended to produce reports that had an
impact on the issuer, the commenters
recommended that reports to the
corporate official that performs
corporate secretarial functions would be
most likely to stimulate responsive
corporate action. Accordingly, the
Commission is requiring, in amended
paragraph (b){(3), that reports of aged
record differences be sent by the
registered transfer agent to the official
performing corporate secretary
functions for a corporate issuer and to
the chief financial officer of the issuer in
the case of municipal securities.

Although three commenters suggested
requiring reports only where there is a
true overissuance and not where aged
record differences result from mere
clerical errors, the rule, as adopted, will
continue to require reports concerning
all aged record differences. The
Commission believes that such
information, if timely and complete, can
provide an early warning to issuers that
a regisiered transfer agent may be
performing its recordkeeping functions
1n an unsatisfactory mannerorina
manner that could harm the issuer’s
securityholders and financial
intermediaries. For these reasons, the
Commission is also retaining the
requirement of monthly reports to
issuers as proposed in the October
Release, despite some comments
suggesting less frequent reports.
Mareover, since aged record difference
repurts to ARAs will only be required
quarterly and only when aggregate aged
record differences exceed federal
interest thresholds, monthly reports to
affected issuers may enable resolution
of these record differences through
issuer involvement without federal
regulatory intervention.

Several commenters expressed
concern that requiring reports for record
differences that are aged only seven
days in the case of redeemable
securities of registered open-end
investment companies would not

that Section 22(¢} of the Investment
Campany Act of 1940 allows them seven
days to process redemptions and that

requiring reports of record differences
aged only seven additional days
substantially limits the opportunity to
resolve those record differences. For this
reagon, those transfer agents suggested
that a period of thirty days be afforded
to resalve record differences in
redeemable securities iesues of
registered open-end investment
companies before reporting to issuers.

In response to these comments, the
Commission is adopting a uniform
thirty-day timeframe after which aged
record differences must be reported to
issuers. The Commission believes that
thirty days provides adequate time for
most mutual fund transfer agents to
resolve most record differences and that
those record differences not resolved
within thirty days should be reported to
issuers.

Many commenters expressed a
general concern that the proposed
thresholds for reports to affected issuers
regarding aged record differences wouid
result in routine and frequent reports,
thus ensuring only issuer apathy.”
Several commenters responded more
specifically to the inquiry in the October
Release whether the reporting
thresholds should be based on a certain
dollar amount or a set percentage of the
outstanding securities issued. Most of
these commenters suggested the
Commission use a set percentage of the
outstanding shares, since rigid dollar
amounts tend to lose their validity over
time. One commenter, however,
specifically rejected the use of a set
percentage, arguing instead that setting
a uniform dollar amount facilitates
maximum adherence to the rule.

In response to those varying
comments, the Commission has
determined to adopt tiered dollar
thresholds that depend on issuer
capitalization.® The Commission has
decided not to adopt a uniform
percentage of outstanding securities as a
threshold because such a threshold does
not accommodate the wide range of
market values for equity issues or relate
the level of finencial exposure to issver
capitalization as well as a dollar
threshoid. In addition, in an effort to
avoid setting a dollar threshold level

» Several commenters suggested that the dolisr
and share thresholds are too low end wounld

many recordkeeping amall
mmmmmwmmmma!
low markst value. In the case of these issues, the
commenter argued, many posting problems could
exist before the raporting levels would be reached.

* See Table i paragraph (b} of Rule 17Ad-11.
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that is, for some issues, too high and, for
other issues, too low, the Commission
has developed the tiered approach and
has relied in some respects on
commenters’ suggestions in setting
threshold levels.

In light of the revisions to the buy-in
requirement of Rule 17Ad-10, the
Comrnission is adding in paragraph
{(b}(2] of Rule 17Ad-11 a requirement of
reports by recordkeeping transfer agents
to affected issuers regarding all buy-ins
executed by transfer agents pursuant to
Rule 17Ad-10. Moreover, as discussed
above,* so that recordkeeping transfer
agents have all the information
necessary to prepare complete reports to
issuers, Rule 17Ad-10(c){2] requires co-
transfer agents to report to the
recordkeeping transfer agent any buy-
ins executed pursuant to Rule 17Ad-
10(g).

Reports to Appropriate Regulatory
Agencies. As proposed in the October
Release, Rule 17Ad-11({b) would require
a recordkeeping transfer agent to file
with its ARA in accordance with Rule
17Ad-2(h) a report containing the
information specified in paragraph
(a){(2) ** within ten business days
following the end of each month when
the aggregate market value of record
differences for all issues handled by that
transfer agent exceeds certain levels.»
Under the adopted Rule, the
requirements concerning reports to
ARAB are contained in paragraph {c),
and the required content of the reports
concerning aged record differences and
buy-ins is set out in paragraph (d}.

The Investment Company Institute
and two mutual fund transfer agents
indicated their belief that a rule
requiring reports of aged record
differences to ARAs duplicates the
existing requirement to file Form N-1R
with the Commission on an annual
basis. The information filed on an
annual basis by open-end registered
investment companies on Form N-1R,
however, concerns only delayed, lost
and cancelled orders and does not
provide timely information to ARAs
respecting the source and extent of aged
record differences and buy-ins or the
identity of registered transfer agents
that are experiencing difficulties in
posting their records. Accordingly, the
Commission continues to believe that
reports to ARAs concerning those
operational details will create a unique
and important early waming and

# See discussion in text at notes 28-31, supru.

© Pyrugraph {a}(2] has been redesignated as
paragraph {d).

« $100.000 for 5 ot fewer issues: $200,000 for 8 to
24 insues: $300.000 for 28 to 48 issues: $400.000 for 50
o 74 issues; $500,000 for 75 to 99 issues: $800,000 for
100 to 998 ixsues: or $1.000.000 for over 1.000 issues.
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monitoring program respecting transfer
agent performance and should be filed
by all registered transfer agents,
including mutual fund transfer agents.

In response to requests from several
commenters, the Commission is
modifying the Rule to require reports to
ARASs on a quarterly, rather than
monthly basis. Moreover, the rule
provides that, if ARA reports are
required for a particular recordkeeping
transfer agent, that transfer agent may,
in lieu of preparing a new document, file
copies of relevant reporis sent to issuers
pursuant to paragraph {b). Moreover, to
the extent those reports do not discloze
all aged record differences in issues for
which the recordkeeping transfer agent
maintains the master securityholder file,
the Rule permits the recordkeeping
transfer agent to disclose those aged
record differences in an attachment or
cover letter.

Commenters suggested various
threshold levels for reporting to ARAs
aged record differences.* Because the
frequency of ARA reports is being
extended from monthly to quarterly, and
because some commenters assumed that
the required reports would concern only
record differences that constitute actual
over-issuances, the Commission is
adding an additional upper-level
category and is increasing substantially
the dollar threshold levels.*

For the same reasons tnat the
Commission has determined to require
reports to issuers of buy-ins in amended
paragraph (bj{Z}, the Commisgsion is
requiring quarterly reports to ARAs of
certain buy-ins in new paragraph {c}{2).
These reports must disclose the amount
of ail buy-ins executed pursuant to Rule
17Ad-10{g) by all relevant transfer
agents for issues for which the
recordkeeping transfer agent maintains
the master securityholder file, and must
be filed whenever the aggregate market
value of all such buy-ins during that
quarter exceeds $100,000.

“Fapr%e,!ﬁtﬁkmﬁdtdmﬁﬁ
ident.cal to that proposed by the Commission with
ﬁnsxupﬂmdmamymsn\wdn
threshold of $1.000.000 for & registered transfer
agent handling 500 to 998 issues instead of the
proposed $800.000 for 100 to 960 issues. Another
commenter suggested anly two categories: $100.000
{or SO or fewer issues and $200.000 for 100 or more
{ssuns. A third commenter suggested only one
category—#$1.000,000 for each 1000 issues.

“The Commission is sdopling the change in
categuries sugywsted by the STA. See footnote 44,
supro. For the specific reporting thresholds, see Rule

17Ad-11{c)1). infra. Whmmﬁngmdmd
differences under this peragraph {or when
aggregating all record differences in an issue for
reports under paragraph (b}(1)). a reparting
registered agent may ot "net” overages
and underages in isaues. Instesd, that transfer agent
mus? eggregate the sbaolute value of all the aged
record differsnces.

As proposed, paragraph (c) of Rule
17Ad-11 focused on problems
experienced by registered transfer
agents in posting certificate detail to
their securityholder records. This
paragraph would require a
recordkeeping transfer agent to report
immediately to its ARA when any debits
or credits for securities transferred,
purchased, redeemed or issued are
unposted to the master securityholder
and/or subsidiary files for more than
five business days after debits or credits
are required to be posted to the master
securityholder file under Rule 17Ad-10.
As indicated in paragraph (c)(3). the
report would state the existence of
unposted debits and credits and would
indicate the steps being taken to correct
the situation.

Most commenters on this Rule were
concerred that five business days from
the posting time proposed in Rule 17Ad-
10 would be insufficient to enable
resolution of problems that relate to co-
transfer agent journals or non-routine
items. Two of the commenters suggested
exempting from the reporting
requirement the posting of co-agent
journal input and other “unusual event
processing,” since the posting and
issuance of physical certificates should
have a higher priority.

The Commission believes that the
changes in posting time frames set forth
in Rule 17Ad-10 should resolve theae
commenters’ concerns. In the event a
recordkeeping transfer agent requires
more than five days from transfer to
resolve record differences, the
Commission believes that the
recordkeeping transfer agent
nevertheless should post the credit to
the master securityholder file and the
debit to a subsidiary file, as required by
Rule 17Ad-10{a). At that point, no report
would be required under Rule 17Ad-11.
Moreover, in such an instance, the
certificates to which the debit and credit
relate will already have been cancelled
and issued, and the mere existence of a
record difference should not justify
neglect in posting the relevant debits
and credits. Thus, the Commission is
adopting paragraph (c). redesignated as
paragraph (c){3). without significant
modification.

Mijscellaneous Provisions. Paragraph
(d), proposed as paragraph (a){2], drew
no substantial comment, although some
commenters requested clarification
concerning the information that may be
disclosed in reports. That paragraph, as
adopted, sets out the information
required to be contained in the reports
of record differences {paragraph (d)(1))
and buy-ins (paragraph (d}{2)). Both
paragraphs (d}{1) and (d){2) require the
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reports to issuers and ARAs to specify
the principal dollar amount of debt
securities or the number of shares and
related market value of equity securities
comprising the aged record differences
or the buy-ins and the reason for the
aged record differences or buy-ins. In
addition, paragraph (d)(1) requires those
reports to state the steps being taken to
resolve any aged record difference, and
paragraph (d){2) requires reports to
identify the entity that executed any
buy-in. Furthermore, in response to
comments, paragraph (dj{1) is being
clarified to indicate that aged record
differences that existed before the
effective date of the rules must be
reported to issuers and ARAs. The
Commission believes that issuers and
ARAs should be informed of the
progress made by the current
recordkeeping transfer agent in
resolving these aged record
differences.®

Proposed paragraph (d) would provide
the basig for calculating market value
for purposes of Rule 17Ad-11. According
to this paragraph, the market value of an
issue would be determined as of the last
business day of each month. One
commenter explained that it cannot
always obtain a quotation as of the last
business day of the month. especially
for small issues with low transfer
volume. This commenter suggested
instead that the rule ellow a "last
available” quotation or a letter from the
iasuer stating the approximate per share
value. Another commenter requested
clarification of the source of the market
value, especially as it applies to over-
the-counter securities or thinly traded
bond issues.

In response to the commenters’
concarns, the Commission is modifying
the paragraph. resdesignated as
paragraph (e}, to allow registered
transfer agents to determine the market
value as of the last busin.ss day on
which market value information is
available in the reporting period. For
example. reporting transfer agents may
use the latest publicly disseminated
quotation in the repoiting period.
Transfer agents should, however, make
a good {2 th effort to obtain an accurate
market value for the security. For
example. with respect to securities not
listed on an exchange or for which price
quotations are available in the

= A tranafar agent who, like sume commentars,
helieves that & stigima is attached to a successor
trunafer agent when it must report a record
difference that was caused by other truasfer sgents
or that existed befure the effective date of the rules
can nute the cause of. as well as the entity
responsible for. the aged record differeace. in the
“reasons” partion of the reparts (o issuers or to
ARAs under parasgesph [d){1).

S-A21060  0O3U0INIO-FUN-32-10:11:44)
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NASDAQ System, transfer agents
generally should not rely on
“representative quotations” printed in
the “'pink” or "white sheets” without,
either directly through market makers in
the security or indirectly through the
issuer, confirming the actual price at
which the security is tradmg

Finally, the Commission is adopting
paragraph (f] of Rule 17Ad-11, proposed
as paragraph (e}, without medification.
That paragraph requires reporting
registered transfer agents to retain a
copy of any report filed under this rule
for three years, the first year in an easily
accessible place.

E. Rule 17Ad-12—Safeguarding Funds
and Securities

Proposed Rule 17Ad-12 would require
registered transfer agents to safeguard
funds and securities used in transfer
agent operations by prohibiting them
from teking any action with respect to
those funds or securities unless the
transfer agent has taken appropriate
steps to ensure the safeguarding of those
funds and securities. Proposed Rule
17Ad-12, however, would provide
registered transfer agents with
considerable flexibility in adopting
measures to safeguard funds and
securities, because the appropriate steps
would be tested "in light of all facts and
circumstances.” Although the
Commission listed in the October
Release several safeguarding measures
that could be implemented,* the
Commission noted that each transfer
agent should exercise responsible
discretion ** in adopting safeguards
appropriate for its own operations.

The Commission received seventeen
comments concerning this proposed
rule. Overall, the comments favored the

genera} purpose of the proposed rule.
Several commenters, however, criticized

“'That list included: A dual controf vault for

vault entry; closed circuit TV cameras; security
guards; locked doors to departmyents or offices
whare transfer agent activities are performed:
mmwmwmmm
those aress: magnetized identification or other
cards or electronicaily controlled iovked doors for
entry to the transfer agents’ EDP department; user
codes, pussword procedurss or other lerminal
access confrols to ansure secarity over EDP system
terminals in connection with operator identification
and the initistion and processing of transactions:
and dual control vauits or other secure locations for
the originel books and records regarding securities
transfvrs {e.g. tranafer joumals}.

* As indicated in the October Release, however,
although transfer sgents have considerable
discretion in this regard, thay must take into
sccount other applicable feders! and state statates
or regulstions. The Cammission also scknowledged,
in the October Releass, that most transfer agents.
particuleriy banks, carrently have many of these
safety measures in place.

the construction of the rule insofar as it
appeared to require transfer agents that
violate this rule to halt all transfer agent
activities, which. in turn, would force
such transfer agents to violate other
regulations, including the turnaround
requirements of Rule 17Ad-2. Other
commenters sought clarification that
compliance with this rule would not
require adoption of security measures
that were not cost-justified.* Three
commenters suggested that a minimum
insurance requirement would prevent
the need for installing unnecessary
safeguards and would at the same time
help transier agents minimize costs.

The Commission continues to believe
that the adoption of this rule is desirable
because it would establish a clear and
straightforward legal standard regarding
transfer agents’ responsibilities to
safeguard funds and securities. In
response to these comments, however,
the Commission is restating this rule to
require affirmatively that registered
transfer agents assure that funds and
securities used in their transfer agent
operations are adequately safeguarded.
Rule 17Ad-12, as modified, thus will not
require a transfer agent to cease acting
as such upon violation of this Rule. In
addition, the Commission is adding to
the Rule the following provision

ing the relevance of cost
considerations in making decisions
respecting various safeguarding
mechenisms and procedures:

In evaluating which particular safeguards
and procedures must be employed, the cost of
various safeguards and procedures as well as
the nature and degree of potential financial
exposure ace two relevant factors.

This change should clarify that the
decision to select among various
safeguards can be based upon, among
other factors, the cost-effectiveness of
particular aiternative safeguards.in light
of each transfer agent's particular
operations and risks.

In the October Release, the
Commission noted that transfer agents
registered with the Commission should
exercise caution in hiring personnel who
had been convicted within the previous
ten years of any crime involving
dishonesty or a breach of trust and
should establish suitable safeguards
prior to authorizing access by such

*Twelve commenters stated that the appropriats

management
audit department Most of these commenters
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personnel fo funds, securities or records
in the possession of the transfer agent.
Two commenters expressed concern
that exclusion of such personnel from
employment under certain
circumstances may violate federal laws
prohibiting discriminatory hiring
practices.

The Commission believes that
relevant criminal history is one factor to
be considered by registered transfer
agents in making employment decisions
regarding staff assignments that entail
access to funds or securities. Indeed, the
Commission believes that Sections 17A
and 17(£)(2) of the Act explicitly make it
legitimate to include crimina! history as
one among several employment-related
factors.®® Although the Commission
believes that an applicant’s criminal
record may be relevant in employment
decisions and interprets Rule 17Ad-12 to
authorize consideration of that factor in
making employment decisions, the
Commission emphasizes that such
decisions remain within the responsible
discretion of trarsfer agent management
in light of all facts and circumstances.
Relevant facts and circumstances could
include the nature of the prior violation,
the type of employment activities and
the nature of controls over the
applicant's future activities and access
to funds or securities.

F Ruls 17Ad-13—Annual Study and
Evaluation of Internal Accounting
Controls

The October Proposal. Proposed Rule
17Ad~13 would require certain
registered transfer agents to obtain a
report by an independent accountant on
the adequacy of internal accounting
controls relative to the transfer agents’
operations. The proposal would exempt
registered transfer agents that perform
transfer agent functions for their own
securities, for securities issued by
wholly owned subsidiaries or for

* Section 17A{d) of the Act, 15 US.C. 78g-1.
prohibits transfer agants from viclating rules
adopted by the Commisston designed, among other
things, to s2feguard funds and securities used in
transfer sgent operstions. Section 17{N{2) of the Act,
15 US.C. 78q({f}2). requires registered transfer
agents, among other things. to Angerprint their
partners, directors. officers and employses and to
submit those fingerprints to the Attorney General of
tha Unitad States for identification and appropriate
processing. Section 17{1}{2). in particuier. which was
added to the Exchange Act in 1975, is designed to
reduce the incidence of securities thefts. The
Commission belisves. therafore, that Congress
would not have authorized transfer agent sccess to
federal records regarding the criminei Metory of
praspective iransfer agent personnel, unless it
intended transfer agents to use that information in a
renponsible manner to limit the risk of securities
theft. Sew aloo Creen v. Migsouri Poc. AR, 540 F.2d
1158 1100 {8th Cir. 1977} Richardyon v. Hotel Corp.
of America. 332 F. Supp. 19 [ED. La. t971), offd
mem, 488 F.2d 651 (Sth Cir. 1972).
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securities issued by other corporations
that own 100% of the capital stock of the
registered transfer agents [collectively,
"“issuer transfer agents”). The proposal
also would exempt certain other
registered transfer agents that qualify
under Rule 17Ad-13{f]} (generaily.
transfer agents that are small businesses
{referred to in this release as "small
transfer agents")). The proposal also
would permit the federal bank
regulatory agencies to exempt bank
transfer agents subject to their
jurisdiction that are not otherwise
exempt as small transfer agents or
issuer-transfer agents, provided that a
report similar in scope io the report
raquired by Rule 17Ad-13 is prepared by
the bank’s internal auditors for the
bank's Board of Directors or an audit
committee of the Board of Directors.
Therefore, assuming the federal bank
regulators took appropriate action, the
proposal would apply primarily to non-
bank professionial registered transfer
agents that perform transfer agent
activities on behalf of other issuers.

The report, as proposed,* would be
required to be prepared annuaily by an
independent accountant and would be
filed with the ARA. The report would be
based on a study and evaluation of the
system of internal accounting control
used in the transfer agent's operstions ™
and would describe and comment on
any material inadequacy found to exist,
as of the date of the examination, or
would state that the study and
evaluation did not disclose any material
inadequacy.®

If the accountant’s repert specified
any “material inadequacies,” proposed
paragraph (d) would require the transfer
agent receiving that report to indicate, in
writing, to its appropriate regulatory
agency and io the accountant within
thirty calendar days of receipt of the
accountant’s report, the corrective
action taken, or planned to be taken, by
the transfer agent. Sixty calencar days
thereafer, the transfer agent would be
required to obtain from the accountant
and forward to the transfer agent's ARA
a written statement regarding whether
the corrective action has been
implemented, and if not, the reasons
therefor.®*

* Proposed paragraph (b} has been revised to
permit accountants to use the report format
specified in SAS 20 as supplemented by Rule 17A4-
13 and has been incorporated into paragraph {a}.
See Rule 17Ad-13{a}{1}, infro.

# See American Institute of Certified Public
mmsaummsmawmwm
30. Reparting cn Internal

wmam(ww‘).

3 See Rule 17Ad-13{2)(3) for the definition of
material nsdequacy.

™ As sdopted, paragrapb {d] has been revised and
redesignated as paragraph (b]. See Rule 17Ad-13(b}.

Finally, paragraph (e) would require
that the accountant’s report and all
documents required by paragraph (d) be
maintained by the transfer agent for at
least three years, the first year in an
easily accessible place.*®

Comments and Specific
Modifications—External Study and
Evaluation.®® The Commission received
32 comments concerning proposed Rule
17Ad-13 from various types of
institutions within the securities
industry.3? All commenters except one
agreed that some type of internal control
examination is appropriate, and
thirteen, including the STA, specifically
endorsed the concept of an independent
accountant’s study and evaluation
{"Evaluation™) of the system of internal
accounting control and procedures used
by registered transfer agents for
operations and safeguarding funds and
securities [“External Evaluation”). Eight
commenters, however, abjected to an
annual External Evaluation because it
would increase the cost of doing
business without, in their view,
producing any significant increase in

benefits.>*

The Commission believes that the
goal of the Externel Evaluation,
ultimately, is to enhance securityholder
protection. The safe and accurate
performance of transfer agent functions
depends on the accuracy and reliability
of the systems and procedures used by
registered transfer agents in performing
transfer agent activities, and the
Commission believes it is imperative
that there be systematic verification that
transfer agents operate safely and
accurately. The Commission also
believes that an adequate system of
internal accounting control is critical to
the accurate and safe clearance and
settlement system for securities

% Paragraph () has been redesignated as
paragraph [c] in adopted Rule 17A4-13.

*in response to several commenters who
criticized use of the term “sudit,” the Commission
has revised Rule 17A4-13 1o clarify that the type of
examination intended by this Rule is a "study and
evaluation™ not related to an audit of transfer agent
financial statements.

$*The Commission received comment letters
eoneuningﬁnhﬂAd—Iafremuwﬁemof

agency are beiter able to conduct an Evaluation of a
Inmfum agent's system of internal sccounting
con
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transactions. Moreover, through the
discipline associated with an External
Evaluation, transfer agents will be
informed on a timely basis about any
inadequacies in their system of internal
accounting control for transfer agent
activities and for safeguarding related
funds and securities and should. as a
result, be able to make any needed
changes on a timely basis.

The Conunission believes that the
External Evaluation is a critical feature
of the scheme of internal disciplines that
the rules adopted today are designed to
promote. The External Evaluation
provides an important objective review
and should promote uniform high-
quality transfer agent performance.
Moreover, the External Evaluation
should increase public confidence in the
national clearance and settlement
system.

Scope of the Study and Evaluation.
Two commenters objected to the
proposed “checklist approach” to the
scope of the Evaluation *® and suggested
that the scope of the Evaluation be left
to the independent accountant in
accordance with generally accepted
auditing standards. The AICPA noted
that many registered transfer agents
handle funds and securities for purposes
unrelated to their transfer agent
functions and suggested that the
Commission clarify that such funds and
securities are not part of the required
Evaluation.®

In response to these and related
comments, the Commission has revised
proposed Rule 17Ad-13 to clarify the
scope of the Evaluation and to
accommodate varying types of

*One commenter stated that a “checklist
approach” may be too broad for some registered
transfer agents, causing the scope of the evaluation
to be “needlessly extended [which could result in
increased cost).” and inadequate for others (which
would result in material inadequacias being
overlooked).

*Other commenters sought clarification
concerning various aspects of the scope of the
Evaluation. One commenter sought clarification as
to whether the scope of the Evaluation was Hmited
to an evaluation of “safeguarding controls and
procedures of the transfer agent or an evaluation of
each individual transfer account.” This commenter
believed that the evaluation should be limited anly
ta the examination of the iransfer agent’s
saleguaris and controls to ensure that these
safeguards provide reasonable assurance against
losses from unauthorized use or disposition of funds
and securities, that iransfers are promptly recorded,
and that transactions are axecute. in accordance
with management's authorization a. d should not
extend to the accuracy of each individual transfer
sccount. Although the primary scope of the
Evalustion is the system of internal accounting
control in the aggregate, the Commission believes
that accountants may wish to test individual
securityholder accounts if deemed necessary. in
accordance with generally accepted suditing
standards. to opine with respect to the system taken
as & whole. See revised Rule 17A4d-1Ya), infro.
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registered transfer agents and their
activities. The Commission also has
revised the rule to focus on transfer
agent activities more generically.®! In
addition, the rule as adopted has been
revised to clarify that internal
accounting controls respecting “funds
and securities” to be evaluated are only
those related to transfer agent functions
and activities.

Material Inadequacy. Two
commenters ** suggested modifying the
definition of *material inadequacy” to
conform to the definition of "material
weakness” in SAS 30. The AICPA also
recommended adding a clarifying
footnote to the rule to indicate that the
source of the definition of “material
inadequacy” is the definition of
“material weakness” contained in SAS
30.

While noting that the four conditions
listed in the proposed Rule under
“material inadequacy” are essentially
the same criteria used to evaluate
inadequacies in the reports for
registered broker-dealers, the AICPA
pointed out that the AICPA’s
Stockbrokerage Auditing Subcommittee
and the Commission are attempting
further to define the conditions that
would rise to a level of a “material
inadequacy.” The AICPA and Peat,
Marwick suggested that the final rule
should reflect changes, if any, in the
definition of "material inadequacy” that
result from these discussions between
the AICPA and the Commission.® In
addition, both commenters objected to
the language “or the relevant issue's
financial statements” in subparagraph
{a)(2)(iii) of proposed Rule 17Ad-13.
They suggested that establishing
materiality by reference to the issuer's
financial statements is neither practical
nor economically feasible.%

The Commission specifically proposed
the term, as well as the definition of,
“material inadequacy” to avoid
confusing that term with the concept of
“material weakness" defined in SAS 30.
SAS 30 defined "material weakness”
solely in relation to the financial
statements of the entity whose controls

* See Rule 17Ad-13(a)(2], infro.

= The Commission received comment letters from
the AICPA and from Peat, Marwick Mitchell & Co.
{"Peat. Marwick") concerning the definition of
“material inadequacy.”

# Peatl. Marwick recommended that the
Commission not adopt this rule until the AICPA's
Stockbrokeruge Committee, in consultation with the
Commission, defines "material inadequacy” for
purposes of broker-dealer External Evaluations.
Failing that, Peat, Marwick recommended that the
Commission, as an interim measure, adopt the
specific Ianguage of Paragraph 30 of SAS 3.

« Commenters also cbjecied to the ambiguity
introduced by the phrase “among other things” in
propased Rule 17Ad-15{a){2).

are being evaluated. The study and
evaluation under this rule, however, is
intended to detect weaknesses involving
amounts that may not be considered
material when compared to the transfer
agent’s asgets, but would be considered
material when viewed against the
transfer agent's ability promptly and
accurately to transfer record ownership
and safeguard related securities and
funds. The Commission believes that
this standard is critical to the effective
operation of the Rule and has therefore
decided to retain the term “material
inadequacy” with certain
modifications.® Specifically, the
Commission is deleting the phrase
*among other things,” as well as items
(iii) and (iv) of proposed paragraph
(a){2).=

Accountants’ Reports. The
Commission has incorporated proposed
paragraph (b} in adopted paragraph
{a){1) and has revised the latter
paragraph to identify certain statements
that must be included in the
accountant’s report. The Commission
expects that an accountant preparing
reports under this rule will use the
general standards and format
established by the AICPA in SAS 30,
including primarily paragraphs 54-59.
The rule, as adopted, requires that the
accountant's report state whether the
Study and Evaluation was made in
accordance with generally accepted
auditing standards using the criteria set
forth in paragreph {a){3) of the rule and
describe and comment upon any
material inadequacies found to exist in
the system of internal accounting
control as of the date of the Evaluation.
The Commission is requiring the
accountant to represent, in particular,
that the criteria set forth in paragraph
(a){3) of the rule were used, because
these criteria differ in important

® Indeed, paragraph 54 of SAS 30, by implication,
recommends that an agency set “specific criteria for
themlnaﬁonoftheadqucyolinte_mal

the annual study and evaluation of clearing agency
systems of internal accounting control. See
Securities Exchange Act Release No. 18600 {June 17,
1960) 45 FR 41920 {June 23, 1980). In light of the
recordkeeping and tumnarcund role of

i transfer agents in the national clearance
and settiement system, the Commission is not
prepared to conclude st this time that the criteria for
evaluating transfer agent internal accounting
controls should be co-extensive with the criteria for
evaluating brokerage firm systems of internal
accounting control.

* The Commission appreciates the comment that
reference to issuers’ financial statements would
mwmytodmﬁvermﬁumdpuenupedd
problems. The Commission
mawmm;mmnmwmxs



28244

Federal Register / Vol. 48, No. 120 / Tuesday, June 21, 1983 / Rules and Regulations

respects from traditional definitions of
material weakness.

The accountant’s report serves not
only as a prevention and maintenance
device for transfer agents, but also as an
early warning mechanism for ARAs. In
that respect, the accountant's report
should enable the ARAs, particularly
the Commission, to focus limited
resources on problem areas that might
affect investor protection and the
nalional clearance and settlement
system processes.

Filing Requirement. The Commission
is modifying proposed paragraph (c)
{incorporated into the adopted rule as
paragraph (a)) to conform the filing
requirement under that paragraph to the
filing requirement in Rule 17Ad-2(h).
Thus, within ninety days of the date of
the Evaluation a registered transfer
agent must submit the report to the
transfer agent's ARA and the
Commission, or if the ARA is the
Commission, to the Commission and the
appropriate regional office of the
Commission.

Notice of Corrective Action. The
Commission recognizes that in some
cases registered transfer agents may be
unabel both to propose corrective action
within 30 days of the report and to
implement it within 90 days. The
Commission also recognizes that in
cases where material inadequacies
exist, the mdependent accountant,
before issuing an opinion regarding the
effect of corrective action, ordinarily
would need to review and test the
corrective measures and in any event
could not express an opinion concerning
decisions that depend on cost/benefit
assessments. The Commission,
therefore, in response to comments has
extended the 30 day reporting
requirement respecting proposed
corrective action 1o 60 days and has
eliminated the requirement that the
independent accountant prepare a
follow-up report concerning the effect of
any corrective action.%”

Exemptions. Eleven commenters
supported certain exemptions from the
annual report requirement, as proposed
for different types of registered transfer
agents, including issuer transfer agents
and bank transfer agents. Two
commenters, however. objected to any
exemptions from this section because
they believe that an annual External
Evaluation is the only means to insure
the public that the transfer agent is in

“Instead. the registered transfer agent would be
required to obtain specific conunents from the

independent accountsnt concerning previcusly
identified material in the next

inadequacies .
gcfuumant'n report. See Rule 17Ad-13{a){1)iii].
infra.
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compliance with all recordkeeping and
reporting requirements.

Exemptions for Issuer Transfer
Agents. One commenter suggested that
the word “wholly"” in proposed
subparagraph (f){1)(ii) of Rule 17Ad-13,
as it refers to a subsidiary of a parent
company, be changed to "principally.”
This commenter contended that without
that change, a company that is
substantially owned by another
company could be required to undergo a
costly annual External Evaluation for a
relatively small number of
securityholders.

In response to this commenter, the
Commission has extended the scope of
this exemption to include transfer agents
that perform functions for securities
issued by subsidiaries in which the
transfer agent owns more than 51% of
the subsidiary’s common stock.
Similarly, the Commission has revised
the issuer exemption to include transfer
agents that perform transfer agent
function on behalf of companies that
own more than 51% of the transfer
agent's common stock. These
exemptions recognize the issuer’s
special interest in, and obligation
respecting, efficient and accurate
recordkeeping in instances where the
issuer is capable of exercising direct
ownership and management control
over the registered transfer agent's
operations.

Exemptions for Bank Transfer Agenis.

In response to comments from the
staff of the BGFRS and others, the
Commission is modifying this exemption
to exempt bank transfer agents from
Rule 17Ad-13 unless otherwise informed
by their ARA. This change, es noted by
the commenters, will reduce the
adminigtrative burden that would be
associated under the proposed rule with
either rulemaking by the federa! bank
regulalory agencies or case-by-case
processing of bank exemption requests.
In order to claim the exemption,
however, bank transfer agents must
obtain an annual report on their system
of internal accounting control similar to
the scope of the report required by Rule
17Ad~13, prepared either by the bank’s
internal auditors or independent
accountants.

Some commenters argued that an
exemption for bank transfer agents that
internally review system controls would
affect the ability of non-bank transfer
agents to compete with exempt banks
for transfer agent busineas. These
commenters continued that non-banks
required to oblain an externsl
accountant’s report must pay expenses
that banks will not incur. Under the
proposal, however, banks will not be

eligible for an exemption unless they
obtain, in fact, an internal Evaluation
similar in scope to the Evaluation
required for non-bank transfer agents
under Rule 17Ad-13. That internal
Evaluation, while perhaps less
expensive as a general matter than an
External Evaluation, nonetheless
involves similar work and similar
expense. The Commission cannot
conclude from the record and its
experience with systems control reviews
that the incremental difference in cost
between external Evaluations and
internal Evaluations would have any
appreciable impact on competition
among similarly sized and similarly
situated registered transfer agents.
Moreover, bank trarsfer agents
currently absorb substantial costs
associated with bank regulation and
oversight, including bank examinations,
and, as is not the case with non-bank
transfer agents, internal and external
bank examinations are coordinated
elements in an extensive regulatory
scheme designed to agsure safety and
soundness in the banking industry. As a
result, the competitive impact of the
rules is mere likely to neutralize existing
expense disparities, rather than
introduce a new factor adversely and
inappropriately affecting competition
among different types of registered
transfer agents. For those reasons, the
Commission is adopting the proposed
exemptions as paragraph (d)(3).

Other Proposed Exemptions. One
commenter suggested that the
Commission exempt named transfer
agents from Rule 17Ad-13, provided the
service company complies with the
annual examination requim=:ents of
Rule 17Ad-13 and provides :he "arisd
transfer agent with a copy t tha: repurt.
The Commission is declinir.g to edopt
that suggestion, however. In the
Commission’s experience, named
transfer agents that contract with
service companies do not receive more
than 500 items for transfer nor more
than 500 items for processing in six
consecutive months and, therefore,
qualify for the small transfer agent
exemption.

G. Minimum Net Worth/Insurance
Reguirement

In the October Release, the
Commission sclicited comment on
whether to establish minimum net worth
and/or insurance ts for
registered transfer agents {other than
bank or issuer transfer agents). Most
commenters favored a minimum
insurance requirement and many
favered both minimum insurance and
minimum net-worth requirements. These
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commenters, however, suggested widely
varying ranges of minimum insurance
and net worth levels.

The Commission believes that
minimum insurance and/or net worth
requirements are appropriate regulatory
measures to enhance the financial
capacity of registered transfer agents,
The Commission also believes, however,
that it is important to move forward
with the regulations adopted today.
Thus, the Commission will assess the
impact of those regulations on transfer
agent operations and performance over
the ensuing month and will then
consider the need for and substance of
minimum net worth/insurance
requirements.

'H. Transfer Turnaround Time Frames

In the October Release, the
Commission requested specific comment
concerning the present minimum
transfer and processing turnarcund
performance standards set forth in Rule
17Ad-2 (a) and (b) and the threshold for
the exemption in Rule 17Ad-4{b) for
"exempt transfer agents.” Several
commenters. including the STA.
suggested that the Commission lengthen
the minimum performance times. The
overwhelming majority of the
commenters. however, including three
other transfer agent trade associations
fthe Corporate Tranefer Association,
Inc.. the Western Stock Transfer
Association, Inc. and the Midwest Stock
Transfer Association, Inc.) generally
appruve the current minimum
performance standards.

Commenters recommending that the
Commission extend the turnaround time
frame from 3 to 5 business days cited
difficulties in handling mail items. Most
commenters that responded to the
question concerning mail items,
however, believed that it is important to
foster regulatory continuity in this area
by maintaining the uniform three day
turnaround standard for all routine
items, noting that their present systems
are all designed to accommedate that
standard.

Because the majority of commenters
believed. as does the Commission, that
the turnaround performance rules work
well, the Commission has determined
not lo amend the applicable time frames
for non-exempt transfer agents. At the
same time, however, the Commission
agrees with the recommmendation made
by commenters concerning the need for
a specific turnaround time frame for
exempt transfer agents under Rule
17Ad-4{b) and, as a result, is today
iasuing in a separate release a
amendment to Rule 17Ad-2 that would
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require such items to be turned around
in five business days.®

I1. Deletion of the Neotice
Requirements—Rule 17Ad-4 (b) and (c)

Rule 17Ad-4(b) exempts from certain
portions of the Turnaround Rules a
registered transfer agent that receives
within any six consecutive months, with
respect to all issues serviced, fewer than
500 items for transfer and fewer than 500
items for processing, provided the
transfer agent files with its ARA within
ten business days of the close of the
sixth such month, a notice described in
that section (an “Exemption Notice”).
Rule 17Ad-4(c) requires a transfer agent
to monitor its transfer and processing
voiume and to file a notice with its ARA
when it exceeds the threshold for the
exemtﬁtion provided in Rule 17Ad-4(b).

In the October Release, the
Commission proposed to eliminate the
requirement that, under appropriate
circumstances, a registered transfer
agent file an Exemption Notice with its
ARA. Only four commenters specificaily
addressed these proposed amendments.
Two registered transfer agents and the
OCC supported adoption of the
proposal; the BGFRS, however, opposed
the proposal because it uses Exemption
Notices in carrying out its regulatory
and examination responsibilities under
the Act. For the same reason, the staff of
the Federal Deposit Insurance
Corporation (“FDIC") also opposed the

p 1

:;jﬁ Commission is adopting the
proposed amendments to Rule 17Ad-4
{b) and (¢}, modified, in particular, to
account for the views of the BGFRS and
FDIC. As adopted, these amendments
will eliminate the Exemption Notice
filing requirement for registered tranafer
agents whose ARA is either the
Commission or the OCC, while retaining
that requirement for registered transfer
agents whose ARA is either the BGFRS
or the FDIC. The Commission notes,
however, that as amended with respect
to Commniission and OCC registered
transfer agents, Rule 17Ad—4(b) will
continue to require the preparation of an
Exemption Notice and will require those
transfer agents to maintain a copy of the
Exemption Notice among their records
in lie. of filing the Exemption Notice
with either the Commission or the OCC.

IIL. Effective Dates

Rule 17Ad-12 and the amendments to
Rule 17Ad-4 (b} and {c) will become
effective on July 25, 1983. Rules 17Ad-8.
17Ad-10, 17Ad-11 and 17Ad-13 will
become effective on September 30, 1963.

= Soe Securities Exchange Act Release No. 15001
{june 10. 1983}

Delayed effectiveness will permit
registered transfer agents to effect any
necessary changes in their
recordkeeping systems and to make
arrangements with an independent
accountant to obtain a report on internal
accounting controls consistent with Rule
17Ad-13.

1V. Regulatory Flexibility Act

Pursuant to 15 U.S.C. 805(b}, the
Chairman of the Commission has
certified that the proposed rules, if
promulgated, would not have a
significant economic impact on a
substantial number of small entities. The
Commission did not receive any
comments specifically addressing the
Chairman’s certification. The
Commission received several comments
concerning the cost of complying with
Rule 17Ad-10 and, more particularly,
with. the prompt posting and buy-in
requirements of that Rule. In response to
those comments, as discussed in greater
detail above, the Commission has
generally relaxed the prompt posting
requirement to avoid imposing
significant new costs on any registered
transfer agents; has adopted a separate,
more relaxed posting time-frame for
those transfer agents that qualify as
small entities under the Regulatory
Flexibility Act; and has limited the buy-
in requirement to instances in which an
actual physical overissuance occurs.
That change should reduce drastically
the frequency and expense of required
buy-ins.

V. Peperwork Raduction Act

The collectior: of information required
by these rules has been cleared by the
Office of Management and Budget. The
rules have been assigned the following
clearance numbers: Rule 17Ad—4 (b) and
{ck 3235-0138 (expires January 31, 1986);
Rule 17Ad-10: 3235-0273 (expires
January 31, 1884); Rule 17Ad-11: 3235~
0274 {expires January 31, 1986); Rule
17Ad-13: 3235-0275 (expires January 31,
1966).

V1. Statutory Basis and Competitive
Considerations

Pursuant to the Securities Exchange
Act of 1934 and particularly Sections 2,
17{a), 17A(c) and 23(a) thereof, 15 U.S.C.
78b, 78q{a}, 78q-1(d} and 78w(a), the
Commission is adopting amendments to
Rule 17Ad-4(b} and is a new
Rules 17Ad-0, 17Ad-10. 17Ad-11, 17Ad-
12 and 17Ad-13 in Chapter I of Title 17
of the Code of Federal Regulations. The
Commission has determined, as
discussed above, that the rules will
furtber the development of a prompt and
accurate national clearsnce and
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settlement system and will further the
particular goals of Section 17A of the
Act. In addition, in accordance with
Section 23(a){2) of the Act, the
Commission has considered whether the
rules will impose a burder. on
competition not necessary or
appropriate in furtherence of the
purposes of the Act. For the reasons
discussed in the text of the Release
above, the Commission finds that the
Rules adopted today will not impose a
burden on competition that is not
necessary or appropriate in furtherance
of the purpose of the Act and, in
particular, Section 17A of the Act.

List of Subjects in 17 CFR Part 245
Reporting requirements, Securities.
VII. Text of Amendments
17 CFR Part 240 is amended as
follows:

PART 240--GENERAL RULES AND
REGULATIONS, SECURITIES
EXCHANGE ACT OF 1934

1. By revising paragraphs (b) and (c)
of § 240.17Ad—4 to read as follow:

§ 240.17Ad-4 of Sections
240.17Ad-2, 240.17Ad-3 and 240.17Ad-8(s)
{1) through (7) and (11).

{b}{1} For purposes of this section,
“exempt transfer agent” means a
transfer agent that during any six
consecutive months shall have received
fewer than 500 iterns for transfer and
fewer than 500 items for processing.

{2) Except as provided in paragraph
{c) of this section. an exempt transfer
agent that satisfies the ments of
paragraph (b)(3) shall be exempt from
the provisions of §§ 240.17Ad-2 (a), (b),
{c). {d} and {hj, 240.17Ad-3 and
240.17 Ad-6(a) (2) through (7} and {11).

{3) Within ten business days following
the close of the sixth consecutive month
described in paragraph (b}{1) of this
section, an exempt transfer agent shall:

(i} If its sppropriate regulatory agency
is either the Commission or the Office of
the Comptroller of the Currency, prepare
and maintain in its possession &
document certifying that the transfer
agent qualifies as exempt under
paragraph (b){(1] of this section; or

{ii} If its appropriate regulatory agency
is either the Board of Governors of the
Federal Reserve System or the Federal
Depouit Insurance Corporation, file with
the appropriate regulatory agency a
notice certifying that it qualifies as
exempt under paragraph (b}{1) of this
section.

{c} Within five business days
following the close of each month, every
exempt transfer agent shall caiculate the

S-A21060  Q0S8C0INI0-JUN-83-10-12:02)

Feroo

numt.er of items which it received
during the preceding six months.
Whenever any exempt transfer agent no
longer qualifies as such under paragraph
{b){1}, within ten business days after the
end of such month: (1) It shall prepare
and maintain in its possession a
document so stating, if subject to
paragraph (b}{3){i) of this section; or {2}
it shall file with its appropriate
regulatory agency a notice to that effect,
if subject to paragraph (b)(3){ii) of this
section. Thereafter. beginning with the
first month following the month in which
such document is required to be
prepared or such notice is required to be
filed, the registered transfer agent no
longer shall be exempt under paragraph
(b) of this section. Any registered
transfer agent which has ceased to be
an exempt transfer agent under this
paragraph shall not qualify again for
exemption unti it has conducted its
transfer agent operations pursuant to the
foregoing sections for six consecutive
months following the month in which it
was required to prepare the document or
prepare and file the notice specified in
this paragraph.
2. By adding §§ 240.17Ad-9 through
240.17Ad-13 to read as follows:

§ 240.17Ad-9 Definitions.

As used in thie section and
§§ 240.17Ad-10, 240.17Ad-11, 240.17Ad-
12 and 240.17Ad-13:

(a) "Certificate detail,” with respect to
certificated securities, includes, at a
minimum, all of the following. and with
respect to uncertificated securities,
includes items (2} through (8):

(1) The certificate number.

{2} The number of shares for equity
securities or the principal dellar amount
for deht securities;

{3) The securityholder’s registration;

{4) The address of the registered
securityholder:

{5) The issue date of the security;

{8) The cancellation date of the
security;

(7) In the case of redeemable
securities of investment companies, an
appropriate description of each debit
and credit (i.e., designation indicating
pwrchase, redemption, or transfer); and

(8) Any other identifying information
about securities and securityholders the
transfrr agent reasonably deems
essential to its recordkeeping system for
the efficient and effective research of
record differences.

{b) “Master securitvholder file” is the
official list of individual securityholder
accounts, With respect to uncertificated
securities of companies registered under
the Investment Company Act of 1940,
the master securityholder file may

consist of multiple, but linked,
automated files.

{c) A “subsidiary file" is any list or
record of accounts, securityholders, or
certificates that evidences debits or
credits that have not been posted to the
master securityholder file.

(d] A “control book” is the record or
other document that shows the total
number of shares (in the case of equity
securities) or the principal dollar amount
{in the case of debt securities)
authorized and issued by the issuer.

{e) A “credit” is an addition of
appropriate certificate detail to the
master securityholder file.

(f) A “debit” is a cancellation of
appropriate certificate detail from the
master securityholder file.

{g) A "record difference” occurs when
either: (1) The total number of shares or
total principal dollar amount of
securities in the master securityholder
file does not equal the number of shares
or principal dollar amount in the control
book; or {2) the security transferred or
redeemed contains certificate detail
different from the certificate detail
currently on the master securitvholder
file, which difference cannot be
immediately resolved.

{(h} A “recordkeeping transfer agent”
is the registered transfer agent that
maintains and updates the master
securityholder file.

{i) A “co-transfer agent” is the
registered transfer agent that transfers
securities but does not maintain and
update the master securityholder file.

(i) A “named transfer agent” is the
registered transfer agent that is engaged
by an issuer to perform transfer agent
functions for an issue of securities but
has engaged & service company to
perform some or all of those functions.

{k) A “service company” is the
registered transfer agent engaged by &
named transfer agent to perform transfer
agent functions for that named transfer
agent.

(1) A “file” includes automated and
manual records.

§ 240.17Ad-10 Prompt posting of
certificate detall to master

(a){(1} Every recordkeeping transfer
agent shall promptly and accurately post
to the master securityholder file debits
and credits containing minimum and
appropriate certificate detail
representing every security transferred,
purchased, redeemed or issued;
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Provided, however, That if a security
transferred or redeemed contains
certificate detail different from that
currently posted to the master
securityholder file, the credit shall be
posted to the master securityholder file
and the debit and related certificate
detail shall be maintained in a
subsidiary file until resolved. The
recordkeeping transfer agent shall
exercise diligent and continuous
attention to resolve the resulting record
difference and, once resolved, shall post
to the master securityholder file the
debit maintained in the subsidiary file.
Postings of certificate detail shall
remain on the master securityholder file
until a debit to a securityholder acount
is appropriate.

{2) As used in this paragraph, the term
“promptly” means the folowing number
of days after issuance, purchase,
transfer, or redemption of a security:

{i) With respect to recordkeeping
transfer agents {other than transfer
agents that perform transfer agent
functions with respect to redeemable
securities issued by investment
companies registered under Section 8 of
the Investment Company Act of 1940)
that are exempt transfer agents under
§ 240.17Ad-4(b), 30 calendar days;

(ii) With respect to recordkeeping
transfer agents (other than transfer
agents that perform transfer agent
functions with respect to redeemable
securities issued by investment
companies registered under Section 8 of
the Investment Company Act of 1940)
that: (A) Perform transfer agent
functions solely for their own or their
affiliated companies’ securities issues,
and (B) employ batch posting systems,
ten business days; and

{iii}) With respect to all other
recordkeeping transfer agents, five
business days;

Provided, however, That all securities
transferred, purchased, redeemed or
issued prior to record date, but posted
subsequent thereto, shall be posted as of
the record date.

(3) With respect to posting certificate
detail from transfer journals received by
the recordkeeping transfer agent from a
co-transfer agent, the time frames set
forth in paragraph {a){2) sha!ll commence
upon receipt of thoss journals by the
recordkeeping transfer agent.

{b) Every recordkeeping transfer agent
shail maintain and keep current an
accurate master securityholder file and
subsidiary files. If such transfer agent
has any record difference, its master
securityholder file and subsidiary files
must accurately represent all relevant
debits and credits until the record
difference is resolve. The recordkeeping
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transfer agent shall exercise diligent and
continuous attention to resolve all
record differences.

{c){1) Every co-transfer agent shall
dispatch or mail promptly 10 the
recordkeeping transfer agent a record of
debits and credits for every security
transferred or issued. For the purposes
of this paragraph, “promptly” means
within two business days following
transfer of each security.

(2) Within three business days
following the end of each month, every
co-transfer agent shall mail to the
recordkeeping transfer agent for each
issue of securities for which it acts as a
co-transfer agent, a report setting forth:

{i) The principal dollar amount of debt
securities or the number of shares and
related market value of equity securities
comprising any buy-in executed by the
co-transfer agent during the preceding
month pursuant to paragraph (g) of this
section; and

(ii) The reason for the buy-in.

{d) Every co-transfer agent shall
respond promptly to all inquiries from
the recordkeeping transfer agent
regarding records required to be
dispatched or mailed by the co-transfer
agent pursuant to § 240.17Ad-10(c). For
the purposes of this paragraph,
“promptly” means within five business
days of receipt of an inquiry from a
recordkeeping transfer agent.

{e) Every recordkeeping transfer agent
shall maintain and keep current an
accurate control book for each issue of
securities. A change in the contro] book
shall not be made except upon written
authorization from a duly authorized
agent of the issuer.

{f) Every recordkeeping transfer agent
shall retain a record of all certificate
detail deleted from the master
securitybolder file for a period of six
years from the date of deletion. In lieu of
maintaining a hard copy, a
recordkeeping transfer agent may
comply with this paragraph by
complying with § 240.17Ad-7{f) or
§ 240.17Ad-7(g).

(g) A registered transfer agent, in the
event of any actual physical
overissuance that such transfer agent
caused and of which it has knowledge,
shall, within 30 days of the discovery of
such overissuance, buy-in securities
equal to either the number of ghares in
the case of equity securities or the
principal dollar amount in the case of
debt securities. This paragraph requires
a buy-in only by the transfer agent that
erroneously issued the certificate(s)
giving rise to the physical overissuance.

{h) Subsequent to the effective date of
tt!g;s section, registered transfer agents

t:

(1) Assume the maintenance and
updating of master securityholder files
from predecessor transfer agents,

(2) Establish a new master
securityholder file for a particular issue,
or

(3) Convert from manual to automated
systems,

must carry over any existing certificate
detail required by this section on the
master securityholder file.

A recordkeeping transfer agent shall not
be required to add certificate detail to
the master securityholder file respecting
certificates issued prior to the effective
date of this section.

240.17Ad-11 Reports regarding aged
record difterences, buy-ins and fallure to
post certificate detail to master
securityholder and subsidiary flles.

(a) Definitions. (1) “Issuer
capitalization” means the market value
of the issuer's authorized and
outstanding equity securities or, with
respect to a municipal securities issuer,
the market value cf all debt issues for
which the transfer agent performs
recordkeeping functions on behalf of
that issuer, determined by reference to
the control book and current market
prices.

{2) An “aged record difference” is a
record difference that has existed for
more than thirty calendar days.

(b) Reports to Issuers. (1) Within ten
business days following the end of each
month, every recordkeeping transfer
agent shall report the information
specified in paragraph (d)(1) of this
section to the persons specified in
paragraph (b)(3) of this section, when
the aggregate market value of aged
record differences in all equity securities
issues or debt securities issues
maintained on behalf of a particular
issuer exceeds the thresholds set forth
in the table below.

Wmmma
record differences
faauer capttakzation xcoeds
For equity For debt
securitos secirities

{1) $5 million or I08%...........cooccnnee] $50,000 $100,000
Grealer than $5 milion ut
fess than $50 milion ................ 250,000 500,000
(3) Greater then $50 million but
fess than $150 million.............. 500,600 1,000,000
{4) Groatar than $150 milion........ 1,000,000 2,000,000

{2) Within ten business days following
the end of each month {or within ten
days thereafter in the case of a named
transfer agent that receives a report
from a service company pursuant to
paragraph {b)(3)(i)(C)). every
recordkeeping transfer agent shall report



28248

Federal Register / Vol. 48, No. 120 / Tuesday, June 21, 1983 / Rules and Regulations

the information specified in paragraph
(d}(2} of this secticn to the persons
specified in paragraph (b}(3]} of this
section, with respect to each issue of
securities for which it acts as
recordkeeping transfer agent,
concerning any securities bought-in
pursuant to § 240.17Ad-10(g) or reported
as bought-in pursuant to § 240.17Ad-
10(c) during the preceding month.

(3) The report shall be sent:

(i) By every recordkeeping transfer
agent {other than a recordkeeping
transfer agent that performs transfer
agent functions solely for its own
securities):

(A} To the official performing
corporate secretary functions for the
issuer of the securities for which the
aged record difference exists or for
which the buy-in occurred;

(B) With respect to an issue of
municipal securities, to the chief
financial officer of the issuer of the
securities for which the aged record
difference exists or for which the buy-in
occurred; or

{C) ! it acts as a service company, to
the named transfer agent; and

(ii) By every named transfer agent that
is engaged by an issuer to maintain and
update the master securityholder file:

(A} to the official performing
corporate secretary functions for the
issuer of the securities for which the
aged record difference exists or for
which the buy-in occurred; or

{B) with respect to an issue of
municipal securities, to the chief
financial officer of the issuer of the
securities for which the aged record
difference exisis or for which the buy-in
occurred.

(c) Reports to Appropriate Regulatory
Agencies.—-{1) Within ten business days
following the end of each calendar
quarter, every recordkeeping transfer
agent shall report the information
specified in paragraph (d}(1) of this
section to its appropriate regulatory
agency in accordance with § 240.17Ad-
2{h), when the aggregate market value of
aged record differences for all issues for
which it performs recordkeeping
functions exceeds the thresholds
specified below:

{i) $300,000 if it is a recordkeeping
transfer agent for 5 or fewer issues;

{ii) $500.000 for 6-24 issues:

{iii} $800.000 for 25-49 issues;

(iv) $1 million for 50-74 issues;

(v} $1.2 million for 75-98 issues;

{vi} $1.4 million for 100499 issues:

{vii) $1.6 million for 500-999 issues:

{viii} $2.8 million for 1,000-1,999
issues; and
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{ix) An additional $1 million for each
additional 1,000 issues.

{2) Within ten business days following
the end of each calendar quarter, every
recordkeeping transfer agent shall report
the information specified in paragraph
(d)(2) of this section to its appropriate
regulatory agency in accordance with
§ 240.17Ad-2(h), concerning buy-ins of
all issues for which it acts as
recordkeeping transfer agent, when the
aggregate market value of all buy-ins
executed pursuant to § 240.17Ad-10(g)
during that calendar quarter exceeds
$100,000.

(3) When the recordkeeping transfer
agent has any debits or credits for
securities transferred, purchased,
redeemed or issued that are unposted to
the master securityholder and/or
subsidiary files for more than five
business days after debits and credits
are required to be posted to the master
securityholder file or subsidiary files
pursuant to § 240.17Ad-10, it shall
immediately report such fact to its
appropriate regulatory agency in
accordance with § 240.17Ad-2(h) and
shall state in that report what steps
have been, and are being, taken to
correct the situation.

{d) Content of Reports.—(1) Each
report pursuant to paragraphs (b){1) and
{c)(1) of this section shall set forth with
respect to each issue of securities:

(i) The principal dollar amount and
related market value of debt securities
or the number of shares and related
market value of equity securities
comprising the aged record difference
{including information concerning aged
record differences existing as of the
effective date of this section};

(ii) The reasons for the aged record
difference; and

(iii} The steps being taken or to be
taken to resolve the aged record
difference.

(2) Each report pursuant to paragraphs
{(b){2) and {c)(2) of this section shall set
forth with respect to each issue of
securities:

(i) The principal dollar amount of debt
securities and related market value or
the number of shares and related market
value of equity securities comprising
any buy-in executed pursuant to
§ 240.17Ad-10(g);
an{xiii) The party that executed the buy-in;

{iii} The reason for the buy-in.

{e) For purposes of this section, the
market value of an issue shall be
determined as of the last business day
on which market value information is
available during the reporting period.

(f) A copy of any report required

under this section shall be retained by
the reporting transfer agent for a period
of not less than three years, the first
year in an easily accessible place.

§ 240.17Ad-12 Safeguarding of funds and
securities.

(a) Any registered transfer agent that
has custody or possession of any funds
or securities related to its transfer agent
activities shall assure that: (1) All such
securities are held in safekeeping and
are handled, in light of all facts and
circumstances, in a manner reasonably
free from risk of destraction, theft or
other loss; and (2) all such funds are
protected, in light of all facts and
circumstances. against misuse. In
evaluating which particular safeguards
and procedures must be employed, the
cost of the various safeguards and
procedures as well as the nature and
degree of potential financial exposure
are two relevant factors.

§ 240.17Ad-13 Annuasl study and
evaiuation of internal accounting control.

{a} Accountant’s Report. Every
registered transfer agent, except as
provided in paragraph (d) of this section,
shall file annually with the Commission
and the transfer agent's appropriate
regulatory agency in accordance with
§ 240.17Ad-2(h), a report specified in
paragraph (a){1} of this section prepared
by an independent accountant
concerning the transfer agent’s system
of internal accounting control and
related procedures for the transfer of
record ownership and the safeguarding
of related securities and funds. That
report shall be filed within 90 calendar
days of the date of the study and
svaluation set forth in paragraph (a)(1).

{1) The accountant’s report shall:

(i) State whether the study and
evaluation was made in accordance
with generally accepted auditing
standards using the criteria set forth in
paragraph (a)(3) of this section;

{ii} Describe any material
inadequacies found to exist as of the
date of the study and evaluation and
any corrective action taken, or if no
material inadequacy existed, the report
shall so state;

{iif) Comment on the current status of
any material inadequacy described in
the immediately preceding report; and

{iv) Indicate the date of the study and
evaluation.

{2) The study and evaluation of the
transfer agent's system of internal
accounting control for the transfer of
record ownership and the safeguarding
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of related securities and funds shall
cover the following:

(i) Transferring securities related to
changes of ownership {/.e., cancellation
of certificates or other instruments
evidencing prior ownership and
issuance of certificates or instruments
evidencing current ownership);

(ii) Registering changes of ownership
on the hooks and records of the issuer;

{iii} Transferring record ownership as
a result of corporate actions (e.g.,
issuance, retirement, redemption,
liquidation, conversion, exchange,
tender offer or other types of
reorganization};

{iv) Dividend disbursement or interest
paying-agent activities;

(v) Administering dividend
reinvestment programs; and

(vi) Distributing statements respecting
initial offerings of securities.

(3) For purposes of this report, the
objectives of a transfer agent's system
of internal accounting control for the
transfer of record ownership and the
safeguarding of related securities and
funds should be to provide reasonable,
but not absolute, assurance that
securities and funds are safeguarded
against loss from unauthorized use or
disposition and that transfer agent
activities are performed promptly and
accurately. For purposes of this report, a
material inadequacy is a condition for
which the independent accountant
believes that the prescribed procedures

or the degree of compliance with them
do not reduce ic a relatively low level
the risk that errors or irregularities, in
amounts that would have a significant
adverse effect on the transfer agent's
ability promptly and accurately to
transfer record ownership and safeguard
related securities and funds, would
occur or not be detected within a timely
period by employees in the normal
coruse of performing their assigned
functions. Occurrence of errors or
irregularities more frequently than in
isolated instances may be evidence that
the system has a material inadequacy. A
significant adverse effect on a transfer
agei.t's ability promptly and accurately
to transfer record ownership and
safeguard related securities and funds
could result from any condition or
conditions that individually, or taken as
a whole, would reasonably be expected
to:

(i} Inhibit the transfer agent from
promptly and accurately discharging its
responsibilities under its contractual

ment with the issuer;

{ii} Result in material financial loss to
the transfer agent; or

{iii) Result in a violatior of
§8 240.17Ad-2, 17Ad-10 or 17Ad-12{a).

{b) Notice of Corrective Action. If the

S-A21060  0061(04)(20-JUN-83-10:13:57)

Feron

accountant’s report describes .
material inadequacy, the transfe:

shall, within sixty calendar days ait..
receipt of the report, notify the
Commission and its appropriate
regulatory agency in writing regarding
the corrective action taken cr proposed
to be taken.

{c) Record Retention. The
accountant's report and any documents
required by paragraph {b) of this section
shall be maintained by the transfer
agent for at least three years, the first
year in an easily accessible place.

(@} Exemptions. The requirements of
§ 240.17Ad-13 shall not apply to
registered transfer agents that qualify
for exemptions pursuant to this
paragraph, 17Ad-13{d}.

(1) A registered transfer agent shall be
exempt if it performs transfer agent
functions solely for:

{i) Its own securities;

(ii) Securities issued by a subsidiary
in which it owns 51% or more of the
subsidiary's capital stock: and

(iii) Securities issued by another
corporation that owns 51% or more of
the capital stock of the registered
transfer agent.

{2) A registered transfer agent shall be
exempt if it:

{i} Is an exemp: transfer agent
pursuant to § 240.17AD-4(b); and

{ii) In the case of a transfer agent that
performs transfer agent functions for
redeemable securities issued by
companies registered under Section 8 of
the Investment Company Act of 1940,
maintains master securityholder files
consisting of fewer than 1000
shareholder accounts, in the aggregate,
for each of such issues for which it
performs transfer ageni functions.

{3) A registered transfer agent shall be
exempt if it is a bank or financial
institution subject to regulation by the
Board of Governors of the Federal
Reserve System, 'he Office of the
Comptroller of the Currency or the
Federal Deponsit Insurance Corporation,
srovided that it is not notified to the
contrary by its appropriate regulatory
agency and provided that a report
similar in scope 'o the requirements of
§ 240.17Ad-13(8) is prepared for either
the bank’s board of directors cr an audit
committee of the board of directors.

Dated: June 10, 1983.

By the Commission.
George A. Fitzeimmons,
Secretary.
{FR Doc. 63-18452 Filed 5-20-83; 845 am]
BILLING CODE $010-01-4
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1 HMENTAL PROTECTION

S

Toletaiuwgs i Lo
Admlnlstuagd by m
Protection Agency: i

Correction

In FR Doc. 83-13778 bey.. g
23385 in the issue of Wednesu.. ;.
25, 1083, make the following corre:.:
on page 23386: In the second column,

§ 193.219, in the last line of paragraph
(b), “June 1, 1954" should read “June 1,
1984,

BILLING CODE 1505-01~M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Parts 436 and 442
{Docket No. 82N-0362]

Antibiotic Drugs; Sterlle Cefoperazone
Sodium; Correction

AGENCY: Food and Drug Administration.
ACTION: Final rule; correction.

suMMARY: The Food and Drug
Administration (FDA) is correcting a
document that amended the antibiotic
drug regulations to provide for the
inclusion of accepted standards for a
new antibiotic drug, sterile cefoperazone
sodium. The diluent and reference
concentration are corrected.

DATE: Effective January 7, 1983.

FOR FURTHER INFORMATION CONTACT:
Joan M. Eckert, National Center for
Drugs and Biologics (HFN-140), Food
and Drug Administration, 5800 Fishers
Lam Rockvilie, MD 20857, 301-443-

wmmm INFORMATION: In FR
Doc. 83-203 in the issue for Friday,
January 7, 1983 (48 FR 788), the following
corrections are made:

PART 436—TESTS AND METHODS OF
ASSAY OF ANTIBIOTIC AND
ANTIBIOTIC-CONTAINING DRUGS

1. In the amendment to Part 436
appearing under item 2 on page 789,
§ 438.338(d) and (e) (1) and (2) (i) and (i)
is corrected to read as follows:

§ 436.338 High-pressure liquid
chromatographic assay for cefoperazone.
L] * * * -
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