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UNITED STATES OF AMERICA 

efore the 

SECURITIES AND EXCHANGE COMMISSION 

SECURITIES EXCHANGE ACT OF 1934 
Release No.  / May 19, 2023 

WHISTLEBLOWER AWARD PROCEEDING 
File No. 2023-59 
_________________________________________________________________________ 

In the Matter of the Claim for an Award 

in connection with 

Notice of Covered Action Redacted

Redacted

ORDER DETERMINING WHISTLEBLOWER AWARD CLAIM 

The Claims Review Staff (“CRS”) issued a Preliminary Determination recommending the 
Redacteddenial of the whistleblower award claim submitted by (“Claimant”) in connection 

with the above-referenced covered action (the “Covered Action”). Claimant filed a timely 
response contesting the preliminary denial. For the reasons discussed below, Claimant’s award 
claim is denied. 

I. Background

A. The Covered Action

On Redacted

Redacted
the Commission filed settled administrative and cease-and-desist 

***proceedings against  (the “Company”) and former Company 
executives (together with the Company, the “Respondents”). The Commission ordered that the 
Company cease and desist from committing or causing any violations and any future violations

 The Commission charged 

Redacted

Redacted

certain individual Respondents with violations or aiding and abetting violations of those 
Redactedprovisions as well as violations of Exchange Act Rules 
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We find this argument unpersuasive. To the extent that Claimant is suggesting that the 
Company did not communicate with Claimant’s counsel, that suggestion is not borne out by the 
evidence. Claimant’s counsel declared that he was aware at the time Claimant retained him that 
Enforcement staff already had made a request through Redacted  to speak with 
Claimant. Moreover, antagonism between the employer and employee is irrelevant to the inquiry 
of whether there was a request for information “directed to” that employee. Accordingly, we find 
that Claimant’s submission of information was not “voluntary” under Rule 21F-4(a). 

Our finding here is consistent with the purpose behind the voluntariness requirement. In 
the Adopting Release for the Whistleblower Rules, we expressed a concern with an employee 
front-running an investigation he/she is already aware of by reaching out to the Commission only 
after the Commission had made its interest in the employee’s information known through a 
request to the employer directed to the employee.6 When Claimant’s counsel first contacted the 
Commission on Claimant’s behalf, Claimant’s counsel was aware through communications with 
Claimant’s employer of Enforcement staff’s request to speak with Claimant, and Claimant’s 
provision of information therefore was not voluntary. Deeming such a submission voluntary 
would do little to incentivize potential whistleblowers to proactively provide information to the 
Commission. 

2. Claimant Did Not Submit Other Unrelated Information on a
Voluntary Basis

Claimant argues that even if the information he/she provided in response to Enforcement 
staff’s questions during his/her interviews was not voluntary, he/she “affirmatively and 
voluntarily”

Redacted
 provided new information that alerted Enforcement staff to “bigger issues” with ***

for the Contract. We disagree. 

Once a putative whistleblower’s initial submission has been deemed not voluntary, a 
future submission by the same individual will not be deemed voluntary merely because it 
provides new information or expands the scope of an investigation. As we have explained, 

The determination of whether an inquiry “relates to the subject matter” of a 
whistleblower’s submission will depend on the nature and scope of the inquiry 
and on the facts and circumstances of each case. Generally speaking, however, we 
will consider this test to be met—and therefore the whistleblower’s submission 
not to be “voluntary”—even if the submission provides more information than 
was specifically requested, if it only describes additional instances of the same or 
similar conduct, provides additional details, or describes other conduct that is 
closely related as part of a single scheme. For example, if our staff sends an 
individual an investigative request relating to a possible fraudulent accounting 

Whistleblower Rules Adopting Release (Aug. 12, 2011) at 32 (“We believe that this approach strikes an 
appropriate balance between, on the one hand, permitting any submission to be considered ‘voluntary’ as long as it 
is not compelled, and, on the other hand, precluding a submission from being treated as ‘voluntary’ whenever a 
whistleblower may have become ‘aware of’ an investigation or other inquiry covered by the rule, regardless of 
whether the relevant authority contacted the whistleblower for information.”). 
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attention finds little support in the record. Claimant waited more than two years to bring the 
Redacted

B. A Section 36(a) Exemption Is Not Appropriate Here

Section 36(a) of the Exchange Act grants the Commission the authority in certain 
circumstances to “exempt any person . . . from any provision or provisions of this title or of any 
rule or regulation thereunder, to the extent that such exemption is necessary or appropriate in the 
public interest, and is consistent with the protection of investors.” In whistleblower matters, the 
Commission has found that the public interest warranted an exemption from a rule requirement 
in a limited number of cases where the unique circumstances of the particular matter raised 
considerations substantially different from those which had been considered at the time the rules 
were adopted, and a strict application of the rules would result in undue hardship, unfairness, or 
inequity.8

Claimant has not identified “unique circumstances” here that would warrant a Section 
36(a) exemption from the voluntariness requirement. Rather, the Commission specifically 
considered in its Adopting Release the fact pattern of an employee first reporting to the 
Commission after his/her employer received a request for information targeting the employee.  
Claimant’s contention that he/she “affirmatively” brought information to the Commission’s 

to the attention of the Commission. And Claimant says that 
he/she did not decide whether to provide information to the Commission until after he/she 

Redacted
became aware of Enforcement’s request for  testimony and had a chance to discuss 

issues with his/her counsel.9 Equitable factors do not support exemptive relief for 
Claimant under Section 36(a). 

Claimant cites two cases in which we have granted Section 36(a) exemptions from the 
voluntariness requirement, but both are distinguishable from the facts here. In Order 
Determining Whistleblower Award, Exchange Act Release No. 84046 (Sept. 6, 2018), the 
claimant did not know the information that later formed the basis for his/her tip to the 
Commission at the time he/she was interviewed by a federal agency, and when he/she later 
learned that information, he/she promptly reported it to the agency. In addition, we determined 
that the waiver would help minimize the hardship he/she encountered by reporting. Here, 
Claimant does not point to any information he/she learned after his/her interview that was 
provided to the Commission. 

8 Order Determining Whistleblower Award Claim, Release No. 34-97450, at 6 (May 8, 2023); see also Order 
Determining Whistleblower Award Claims, Release No. 34-90721 (Dec. 18, 2020) (claimant’s counsel used 
information from claimant to submit application as whistleblower on behalf of themselves); Order Determining 
Whistleblower Award Claims, Release No. 34-90580 (Dec. 7, 2020) (counsel misunderstood communications from 
staff about whether claimant met procedural requirements for participating in whistleblower program); Order 
Determining Whistleblower Award Claim, Release No. 34-86010 (June 3, 2019) (see below); Order Determining 
Whistleblower Award Claims, Release No. 34-84046 (Sept. 6, 2018) (see below). 

9 Claimant says in his/her Response that he/she needed to consult with his/her counsel 
Redacted

“regarding whether to 
reach out to the SEC to provide [his/her] observations on the at [the Company]. It was 
certainly not a given that [he/she] would do so. . . .” 
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that “a whistleblower award should not be available to an individual who makes a submission 
after first being … requested to provide information by the Commission staff ….”11

III. Conclusion

Accordingly, it is hereby ORDERED that the whistleblower award application of
Claimant in connection with the Covered Action be, and it hereby is, denied.   

By the Commission. 

Secretary 

Whistleblower Rules Adopting Release (Aug. 12, 2011) at 30. 
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