UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549

DIVISION OF
MARKET REGULATION June 20, 2006

[Revised — November 15, 2006]

Kathleen H. Moriarty, Esq.
Carter, Ledyard & Milburn
2 Wall Street

New York, NY 10005-2072

Re:  ProShares Trust
File No. TP 06-82

Dear Ms. Moriarty:

In your letter dated June 20, 2006,' as supplemented by conversations with the staff of the
Division of Market Regulation (“Staff””), ProShares Trust et al. (the “Trust”) on behalf of itself, the
American Stock Exchange LLC (“Amex”) or any other national securities exchange or national
securities association on or through which the exchange traded shares of the Trust (“Shares™), may
subsequently trade, SEI Investments Distribution Co., and persons or entities engaging in
transactions in Shares, requests from the Staff or from the Commission, exemptions from, or
interpretive or no-action advice regarding Rules 10a-1, 14e-5, and 10b-17 under the Securities
Exchange Act of 1934 as amended (“Exchange Act”), and Rules 101 and 102 of Regulation M and
Rule 200(g) of Regulation SHO, as well as interpretive and no-action advice regarding the Class
Relief Letter.

The Trust was organized on May 29, 2002 as a Delaware statutory trust. The Trust is
registered with the Commission under the Investment Company Act of 1940 (as amended “1940
Act”) as an open-end management investment company. The Trust currently consists of twelve
separate investment portfolios. Each Fund has a distinct investment objective which is different
than that of the other Funds. Each of the Funds attempts to achieve its investment objective by
corresponding to a specified multiple of the daily performance, or the inverse daily performance, of
a particular Underlying Index. The Funds are indexed funds employing the same types of
investment strategies as conventional index funds.

Rather than holding positions intended to create exposure to 100% of the daily performance
of an Underlying Index, the Ultra500 Fund, the Ultral00 Fund, the Ultra30 Fund and the UltraMid-
Cap400 Fund (the “Leveraged Funds™) hold positions designed to create exposure equal to twice
(200%), before fees and expenses, the daily performance of an Underlying Index. To accomplish
this goal, each Leveraged Fund holds 85% to 100% of its total assets in the Component Securities
of the relevant Underlying Index and the remainder of its assets is devoted to Financial Instruments

! We have enclosed a photocopy of your letter. Each defined term in this letter has the same meaning as defined
in your letter, unless we note otherwise.
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and Money Market Instruments that are intended to create the additional exposure needed to such
Underlying Index necessary to pursue the Funds’ investment objectives.

The Short500 Fund, the Short100 Fund, the Short30 Fund, and the ShortMid-Cap400 Fund
(the “Inverse Funds™) seek daily investment results corresponding, before fees and expenses, to the
inverse of the daily performance of an Underlying Index. The Inverse Funds do not invest in equity
securities but rather create short exposure to the relevant Underlying Index. In other words, rather
than creating short positions in the individual equity security components of the relevant Underlying
Index, each Inverse Fund will rely on establishing positions in Financial Instruments and Money
Market Instruments. If an Inverse Fund is successful in meeting its objective, its net asset value
should gain approximately as much, on a percentage basis, as any decrease in the relevant
Underlying Index when the prices of Component Securities in such index decline on any given day
and should lose approximately as much, on a percentage basis, as any increase in the relevant
Underlying Index when the prices of such Component Securities increase on a given day.
Normally, 100% of the value of the portfolios of the Inverse Funds will be devoted to such
Financial and Money Market Instruments.

Like the Inverse Funds, the UltraShort S&P500 Fund, the UltraShort QQQ Fund, the
UltraShort Dow30 Fund, and the UltraShort MidCap400 Fund (the “Ultra Inverse Funds”) will not
invest in equity securities, but will create short exposure to the relevant Underlying Index utilizing
Financial Instruments and Money Market Instruments. If an Ultra Inverse Fund is successful in
meeting its objective, its net asset value should gain approximately twice (200%) as much, on a
percentage basis, as any decrease in the relevant Underlying Index when the prices of Component
Securities in such index decline on any given day and should lose approximately twice (200%) as
much, on a percentage basis, as any increase in the relevant Underlying Index when the prices of
such Component Securities increase on a given day. Normally, 100% of the value of the portfolios
of the Ultra Inverse Funds will be devoted to such F1nanc1a1 Instruments and Money Market
Instruments.

Response:
Rule 10a-1

Rule 200 of Regulation SHO defines “short sale” and Rule 10a-1 under the Exchange Act
governs short sales generally. Paragraph (a) of Rule 10a-1 covers transactions in any security
registered on a national securities exchange, if trades in such security are reported pursuant to an
effective transaction reporting plan, and prohibits short sales with respect to these securities unless
such sales occur on a “plus tick,” (that is, a price above the price at which the immediately -
preceding sale was effected), or “zero-plus tick,” (that is, at the last sale price if it was higher than
the last different price). Rule 10a-1 is designed to prevent the market price of a security registered
on, or admitted to unlisted trading privileges on, a national securities exchange from being
manipulated downward by unrestricted short selling.

On the basis of your representations and the facts presented, and without necessarily
- concurring in your analysis, in particular the composite and derivative nature of the Leveraged
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Funds, it would not appear that trading in the shares of the Leveraged Funds would be susceptible to
the practices that Rule 10a-1 is designed to prevent. In particular, the Trust anticipates that the
market value of the shares of the Leveraged Funds will rise or fall based on changes in the value of
the Component Securities of the Underlying Index and supply and demand.

In addition, on the basis of your representations and the facts presented, and without
necessarily concurring in your analysis, in particular that the market price of shares of the Inverse
Funds and the Ultra Inverse Funds will rise or fall primarily in accordance with the inverse changes
in the value of the Component Securities of the relevant Underlying Index and therefore the Trust
expects that such Shares should not experience a significant decline in market value unless the value
of such Component Securities had similarly increased, and that the use of Financial and Money
Market Instruments by the Inverse Funds and the Ultra Inverse Funds will neither alter the arbitrage
opportunities nor inhibit arbitrage activity with respect to shares of the Inverse Funds and the Ultra
Inverse Funds, it would not appear that trading in the shares of the Inverse Funds and the Ultra
Inverse Funds would be susceptible to the practices that Rule 10a-1 is designed to prevent.
Accordingly, the Commission hereby grants an exemption from Rule 10a-1 to permit sales of the
Shares of the Funds without regard to the “tick” requirements of Rule 10a-1.

We note that the exemption from Rule 10a-1 would not apply to secondary market portfolio
sales of Equity Securities made in connection with the redemption of the shares of the Leveraged
Funds. In addition, this exemption is contingent upon each of the Leveraged Funds maintaining at
least 20 Equity Securities.

Rule 200(g) of Regulation SHO

Rule 200(g) of Regulation SHO provides that a broker-dealer must mark all sell orders of
any equity security as “long,” “short,” or “short exempt.” Rule 200(g)(2) requires that a short sale
order must be marked “short exempt” if the seller is relying on an exception from the tick test of
Rule 10a-1 under the Exchange Act or any short sale price test of any exchange or national
securities association.

Accordingly, in conjunction with the exemption granted above to permit sales of Shares of the
Funds without regard to the “tick” requirements of Rule 10a-1, on the basis of your representations
and the facts presented, and without necessarily concurring in your analysis, the Staff will not
recommend to the Commission enforcement action under Rule 200(g) of Regulation SHO if a

‘broker-dealer marks “short,” rather than “short exempt,” a short sale that is effected in the Shares of -
the Funds, subject to the following conditions:

1. . For each exempt short sale, the various market centers that execute such sales have instituted
procedures to “mask” the short sale character of the transaction so that they are executed as
short exempt;

ii.  Such market centers monitor on a regular basis to confirm that any such product or
transaction continues to meet the conditions for the exemptive relief and re-institute the
price test for any product or transaction that fails to satisfy such conditions;
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iii. A broker-dealer executing exempt short sales will mark such sales as “short,” and in no
event will such sales be marked “long”; and

iv.  The market centers will maintain an audit trail of all such trade executions, which is capable
of being produced and subject to review upon request by the Commission and other
appropriate regulatory authorities.

Regulation M

Redeemable securities issued by an open-end management investment company are
excepted from the provisions of Rule 101 and 102 of Regulation M. The Commission granted the
Trust an exemption from certain provisions of the 1940 Act in order to permit the Trust to maintain
its registration as an open-end investment company and to issue shares that are redeemable only in
Creation Unit size aggregations of Shares.

Rule 101 of Regulation M

Generally, Rule 101 of Regulation M is an anti-manipulation regulation that, subject to
certain exemptions, prohibits any “distribution participant” and its “affiliated purchasers” from
bidding for, purchasing, or attempting to induce any person to bid for or purchase any security
which is the subject of a distribution until after the applicable restricted period except as specifically
permitted in the Regulation.” The provisions of Rule 101 of Regulation M apply to underwriters,
prospective underwriters, brokers, dealers, or other persons who have agreed to participate or are
participating in a distribution of securities.

On the basis of your representations and the facts presented, and without necessarily
concurring in your analysis, particularly that the Trust is a registered open-end management
mvestment company that will continuously redeem at net asset value Creation Unit size
aggregations of the shares of the Leveraged Funds, and the secondary market price of the shares of
the Leveraged Funds should not vary substantially from the net asset value of such Shares, which is
based on the value of the Leveraged Funds’ Portfolio Securities, the Staff hereby confirms that the
Trust is excepted under paragraph (c)(4) of Rule 101 of Regulation M with respect to the Leveraged
Funds, thus permitting persons who may be deemed to be participating in a distribution of shares of

2 17 CFR 242.101.
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the Leveraged Funds to bid for or purchase such Shares during their participation in such
distribution.?

The Staff also confirms the interpretation of Rule 101 of Regulation M that a redemption of
Creation Unit size aggregations of shares of the Leveraged Funds and the receipt of Equity
Securities in exchange therefor by a participant in a distribution of shares of the Leveraged Funds
would not constitute an “attempt to induce any person to bid for or purchase a covered security,
during the applicable restricted period” within the meaning of Regulation M, and therefore would
not violate Regulation M.

Rule 102 of Regulation M

Rule 102 of Regulation M prohibits issuers, selling security holders, or any affiliated
purchaser of such person from bidding for, purchasing, or attempting to induce any person to bid for
or purchase a covered security during the applicable restricted period in connection with a
distribution of securities effected by or on behalf of an issuer or selling security holder. Rule 100 of
Regulation M defines “distribution” to mean any offering of securities that is distinguished from
ordinary trading transactions by the magnitude of the offering and the presence of special selling
efforts and selling methods.

On the basis of your representations and the facts presented, particularly that the Trust is a
registered open-end management investment company that will redeem at net asset value Creation
~ Units of shares of the Leveraged Funds, the Staff hereby confirms that the Trust is excepted under
paragraph (d)(4) of Rule 102 of Regulation M with respect to the Leveraged Funds, thus permitting
the Leveraged Funds to redeem shares of the Leveraged Funds during the continuous offering of
such Shares.

Rule 14e-5

Rule 14e-5 under the Exchange Act, among other things, prohibits a person making a tender
offer or exchange offer for any equity security from directly or indirectly, purchasing or arranging
to purchase any subject or related securities except as part of the offer, from the time the offer is
publicly announced until its expiration.

3 We note that Regulation M does not prohibit a distribution participant and its affiliated purchasers from
bidding for and purchasing component equity securities in accordance with the exceptions contained in
paragraphs (b)(6) and (c)(1) of Rule 101. Rule 101(b)(6)(i) excepts basket transactions in which bids or
purchases are made in the ordinary course of business in connection with a basket of 20 or more securities in
which a covered security does not comprise more that 5% of the value of the basket purchased. Rule
101(b)(6)(ii) excepts adjustments to such a basket made in the ordinary course of business as a result of a
change in the composition of a standardized index. Also, Rule 101(c)(1) excepts transactions in actively-
traded securities, that is, securities that have an average daily trading volume value of at least $1 million and
are issued by an issuer whose common equity securities have a public float value of at least $150 million;
provided however, that such securities are not issued by the distribution participant or an affiliate of the
distribution participant.
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Rule 14e-5 explicitly includes dealer-managers within the rule's definition of “covered
person.” Accordingly, while acting as dealer-manager of a tender offer for an Equity Security, a
dealer-manager is prohibited from purchasing or arranging to purchase that Equity Security until the
expiration of the offer.

On the basis of your representations and the facts presented, particularly that purchases or
redemptions of shares of the Leveraged Funds would not appear to result in the abuses at which
Rule 14e-5 is directed, and that any bids or purchases by dealer-managers would not be effected for
the purpose of facilitating a tender offer, the Commission hereby grants an exemption from Rule
14e-5 to permit any person acting as dealer-manager of a tender offer for an Equity Security to: (1)
redeem shares of the Leveraged Funds in Creation Unit size aggregations to the Trust for Equity
Securities that may include a security subject to the tender offer; and (2) purchase shares of the
Leveraged Funds during such offer.*

Rule 10b-17

Rule 10b-17, with certain exceptions, requires an issuer of a class of publicly traded
securities to give notice of certain specified actions (for example, a dividend distribution, stock
split, or rights offering) relating to such class of securities in accordance with Rule 10b-17(b).

On the basis of your representations and the facts presented, and without necessarily
concurring in your analysis, particularly that the Commission has determined to grant an exemption
from the 1940 Act to register the Trust as an open-end management investment company
notwithstanding the fact that it issues Shares with limited redeemability, the Commission hereby
grants an exemptlon from the requirements of Rule 10b-17 to the Trust with respect to transactlons
in the Shares.’

Rule 10b-10; Section 11(d)(1); Rule 11d1-2; Rules 15¢1-5 and 15c1-6

The Leveraged Funds are managed to track a multiple of a particular index and Inverse
Funds and Ultra Inverse Funds are managed to track the inverse, or a multiple of the inverse, of a
particular index all of the components of which are publicly available. The Trust seeks
conﬁrmatlon that the phrase “managed to track a particular index” in condition 3 of the Class Relief
Letter® includes funds such as the Leveraged Funds, the Inverse Funds, and the Ultra Inverse Funds

4 The Staff also confirms its no-action position under Rule 14e-5 when a broker-dealer, acting as a dealer-

manager of a tender offer for a component equity securities, purchases such component equity securities in the
secondary market for the purpose of tendering them to purchase a Creation Unit size aggregation of shares of
the Leveraged Funds, if such transactions are effected as adjustments to such a basket in the ordinary course of
business as a result of a change in the composition of the relevant index.

5 We also note that compliance with Rule 10b-17 would be impractical in light of the nature of the Funds. This is
because it is not possible for the Trust to accurately project ten days in advance what dividend, if any, would
be paid on a particular record date.

6 Condition 3 in the Class Relief Letter states: “The ETF (a) consists of a basket of twenty or more Component
Securities, with no one Component Security constituting more than 25% of the total value of the ETF, and is
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that are managed to track a multiple of a particular index or managed to track the inverse, or a
multiple of the inverse, of a particular index all of the components of which are publicly available.
Accordingly, with respect to the Leveraged Funds, to the extent that a broker-dealer meets the other
requirements in the Class Relief Letter, it could rely on the exemptive and no-action relief contained
therein.

In addition, because of the holdings of the Inverse Funds and Ultra Inverse Funds, the Trust
believes that they do not satisfy condition 3 of the Class Relief Letter. However, given the nature of
the assets in the Inverse Funds and the Ultra Inverse Funds, the Trust requests the Staff confirm that
it will not recommend enforcement action to the Commission if a broker-dealer treats Shares of the
Inverse Funds and the Ultra Inverse Funds, for purposes of the relief from Section 11(d)(1) of the
Exchange Act, and Rule 11d1-2 thereunder, in the Class Relief Letter, as shares of a Qualifying
ETF (as defined in the Class Relief Letter). Accordingly, with respect to the Inverse Funds and the
Ultra Inverse Funds, to the extent that a broker-dealer meets the other requirements in the Class
Relief Letter, it could rely on the exemptive and no-action relief contained therein.

The foregoing exemptions from Rules 10a-1, 14e-5, and 10b-17 under the Exchange Act,
and Rules 101 and 102 of Regulation M, and no-action positions taken under Rule 200(g) of
Regulation SHO and the Class Relief Letter are based solely on your representations and the facts
presented to Staff, and are strictly limited to the application of those rules to transactions involving
the shares of the specified Funds under the circumstances described above and in your letter. Such
transactions should be discontinued, pending presentation of the facts for our consideration, in the
event that any material change occurs with respect to any of those facts or representations.
Moreover, the foregoing exemptions from Rules 10a-1, 14e-5, and 10b-17 under the Exchange Act,
and Rules 101 and 102 of Regulation M, and no-action positions taken under Rule 200(g) of
Regulation SHO and the Class Relief Letter are subject to the condition that such transactions in
shares of the specified Funds, Equity Security, or any related securities are not made for the purpose
of creating actual, or apparent, active trading in or raising or otherwise affecting the price of such
securities.

These exemptions, interpretations, and no-action positions are subject to modification or
revocation if at any time the Commission or Staff determines that such action is necessary or
appropriate in furtherance of the purposes of the Exchange Act. In addition, persons relying on
these exemptions, interpretations, and no-action positions are directed to the anti-fraud and anti-
manipulation provisions of the Exchange Act, particularly Sections 9(a), 10(b), and Rule 10b-5
thereunder. Responsibility for compliance with these and other provisions of the federal or state
securities laws must rest with persons relying on these exemptions, interpretations, and no-action
positions. The Staff expresses no view with respect to other questions that the proposed
transactions may raise, including, but not limited to, the adequacy of disclosure concerning, and the

managed to track a particular index all of the components of which are publicly available; or (b) solely for
purposes of the exemptive relief for Broker-Dealer APs from Section 11(d)(1) of the Exchange Act, is an ETF
with respect to which the staff of the Division of Market Regulation (“Staff’) has granted Non-AP Broker-
Dealers (as defined [in the Class Relief Letter]) relief from the requirements of Section 11(d)(1) in a letter
dated prior to the date of this letter, provided that the ETF has not changed in such a way as to materially affect
any of the facts or representations in such prior letter.” ' ‘
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applicability of other federal and state laws to, the proposed transactions.

For the Commission, by the Division of Market
Regulation, pursuant to delegated authority,

PN TR

Brian B. Bussey
Assistant Chief Counsel

Attachment
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With respect to each Inverse and Ultra Inverse Fund, the Trust expects that the price
movement of Shares of any Inverse and Ultra-Inverse Fund will be based primarily upon the
inverse of the price movement of the Component Securities comprising such Fund’s Underlying
Index. Although the forces of supply and demand will have an effect on market prices for Shares,
the Trust anticipates that the market price of Shares of any Inverse and Ultra Inverse Fund will
rise or fall primarily in accordance with the inverse changes in the value of the Component
Securities of the relevant Underlying Index and therefore expects that such Shares should not
experience a significant decline in market value unless the value of such Component Securities
had similarly increased. Although no comparisons can be made to the experience of other
“inverse” Prior ETFs (as none exist ), the Trust has every reason to expect that market prices of
Inverse and Ultra Inverse Fund Shares should behave similarly to the NAV of shares of Inverse
and Ultra Inverse ProFunds which are structured as conventional mutual funds and are based upon
some of the same Underlying Indices as those of the Inverse and Ultra Inverse Funds. Indeed,
selling Shares of an Inverse or Ultra Inverse Fund short, if anything, should place upward pressure
on the market price of such Shares. , '

As noted above, the Trust believes that the use of Financial Instruments will neither alter
the arbitrage opportunities nor inhibit arbitrage activity with respect to Shares. This is true with
respect to Shares issued by both the Leveraged Funds. as well as the Inverse and Ultra Inverse
Funds. In order to conduct arbitrage activity, market participants compare the recently quoted
secondary market price of Shares of a given Fund to, among other things, the most recent 1TV,
recently quoted secondary market prices of Component Securities in the applicable Underlying
Index, the price of futures and other contracts on such securities As with the Prior ETFs, this
information will be readily available for Shares. Market participants can use this information to
assess arbitrage opportunities for Shares in the same way that they do for the Prior ETFs.

The Trust believes that any temporary disparities in market value between Shares of any
Leveraged, Inverse or Ultra Inverse Fund and the relevant Equity Securities and/or Financial
Instruments and/or Money Market Instruments held by such Fund? would tend to be corrected
immediately by arbitrage activity. Moreover, Creation Units may be redeemed with the Trust on
any Business Day. Under these circumstances, it would appear to be economically futile for short
sales in Shares to be utilized to depress Shares prices of any Fund. Moreover, it would similarly
be economically futile for short sales in Shares to be utilized to depress particular Component
Securities comprising any relevant Underlying Index. Each Fund’s Underlying Index will be
comprised of at least twenty (20) Component Securities. Except for the Dow Jones Industrial
Average (“DJIA”) (which is comprised of 30 Component Securities), each such index is
comprised of approximately 100 or more Component Securities.”® As of March 31, 2005, no
single stock comprised more than 7% of any Underlying Index, and only a handful of stocks
comprised more than 4% of any Underlying Index; therefore, a short seller with manipulative
intent would have to spend at least $16 for every $1 of market impact, and in most cases

%7 The relevant Equity Securities and/or Financial Instruments and/or Money Market Instruments held by a

Fund are collectively referred to as “Portfolio Securities.”

*® The four Underlying Indices of the Funds are the same as those used by the SPDR, MidCap SPDR,
DIAMONDS and Nasdag-100 Trusts, each of which receivedidentica'l relief under Rule 10a-1 in the SPDR Letter,
the MidCap SPDR Letter, the DIAMONDS Letter and the Nasdag-100 Letter, respectively (see footnote 5 above).
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substantially more. This is clearly an economically impractical strategy for a manipulative short
seller to utilize. Furthermore, the Trust is unaware that any of the ETFs currently trading on a
Market have experienced incidents where the market price of their shares has been manipulated
downward by unrestricted short selling. N

_ Applicants note that, because each Fund’s Underlying Index will be comprised of at least -
twenty (20) Component Securities, each Leveraged Fund will hold at least twenty (20) different
~ Equity Securities in the normal course of operation. This is not true of the Inverse and Ultra -

Inverse Funds, which will hold Financial Instruments and will not ordinarily hold any Equity

Securities.” However, as noted above, selling Shares of an Inverse or Ultra Inverse Fund short, if
anything, should place upward pressure on the prices of the Component Securities comprising the
relevant Underlying Index. The Inverse and Ultra Inverse Funds are based on Underlying Indices. -
comprised of at least twenty (20) Component Securities and the economic exposure of selling an
Inverse or Ultra Inverse Fund short is equivalent to purchasing these underlying securities
outright. Unrestricted short selling of Inverse and Ultra Inverse Funds therefore does not
implicate the concerns that Rule 10a-1 seeks to address and is not inconsistent with the rule itself,
Moreover, the Financial Instruments to be held by the Inverse and Ultra Inverse Funds are
generally not themselves subject to Rule 10a-1’s “tick test.” ‘

In addition, the Trust believes that the trading market for Shares would be adversely
affected if Rule 10a-1 operated to prevent dealers or any exchange specialist or market maker
from making short sales of Shares to satisfy customer demand in the absence of an uptick.
Requiring an investor to utilize another means to achieve such investor’s investment goals would

be detrimental to the market for Shares and contrary to the public interest in liquid, efficient
securities markets.

The Trust notes that it is not requesting relief from Rule 10a-1 for secondary market
portfolio sales which may be made in connection with redemptions of Shares. The short sale rule
will apply (or not apply) to such transactions as to any other portfolio trade.

For the reasons set forth above, the Trust respectfully requests that the Commission grant
an exemption from Rule 10a-1 to permit sales of Shares without regard to the “tick” requirements
of Rule 10a-1.

b. Rule 200(g) of Regulation SHO :
Rule 200(g) of Regulation SHO (“Rule 200(g)”) provides that a broker-dealer must mark
all sell orders of any equity security as "long," "short," or "short exempt." Rule 200(g)(2) requires
that a short sale order must be marked "short exempt" if the seller is relying on an exception from
~the tick test of Rule 10a-1 of the Exchange Act or any short sale price test of any exchange or
national securities association. -

* Appendix A includes information on anticipated portfolio holdings of the Funds.
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The Prior ETFs, along with certain other financial products®, have received various
exemptions from the Commission from short sale price test restrictions. In granting these
“exemptions to Prior ETFs, the Commission noted that its decision was generally based on the fact
that the market value of ETF shares would rise or fall primarily based on changes in the net asset.
value of the Component Securities in the indices related to such ETFs. As stated in the Class.
Relief Letter*, this relief was conditioned on the Prior ETFs meeting certain stated conditions,
either specific to identified products or included as part of a broader “class exemption”. Various
market centers that execute short sales in the Prior ETFs (such as exchanges, executing brokers
and ECNs ) have made programming changes to "mask” (i.e., remove) the price test restrictions.®
These market centers also monitor on a regular basis to conﬁrm that any such product continues to
meet the conditions for the exemptive relief, and make programming changes to re-institute the
price test for any product that fails to satisfy such conditions.” Based on the fact that the market
.centers have automatic programming procedures for these broad classes of securities, the SIA
argued that it is not necessary for market participants submitting orders in Prior ETFs to ,
distinguish between "short" and "short exempt" orders, and the market centers generally allow
orders marked "short” in these products to be executed w1thout regard to a price test.>*

The requested relief is subject to the four conditions stated as follows:

1. For each exempt short sale, the various market centers that execute such sales have
instituted procedures to "mask" the short sale character of the transaction so that they are executed

as short exempt;

2. Such market centers monitor on a regular basis to confirm that any such product or
transaction continues to meet the conditions for the exemptive relief and re-institute the price test
for any product or transaction that fails to satisfy such conditions;

3. A broker-dealer executing exempt short sales will mark such sales as "short," and in no.
event will such sales be marked "long;" and

4. The market centers will maintain an audit trail of all such trade executions, which is
capable of being produced and subject to review upon request by the Commission and other
appropriate regulatory authorities.

- Appendix A to the SIA Request Letter listed all the Prior ETFs which had received relief
from Rule 200(g) of Regulation SHO; however it did not name the Trust, which had yet to issue
its Shares for trading as of the date of the SIA Request Letter. The Trust believes that the Shares

¥ See, for example, those mentioned in footnote S, supra.

3 See, the first sentence of footnote 7, supra. which sets. forth the definition of “Qualifying ETFs” and
footnote 10 of the SIA Request Letter which recites the conditions for the ETF “class exemption” in the “Letter re

ETFs” dated August 17, 2001.
%2 See, footnote 11 of the SIA Request Letter.
33 See, footnote 11 of the SIA Request Letter.

% See, footnote 11 of the SIA Request Letter.
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issued by each Fund will be traded in the secondary market in the same manner as the VIPERS in -
the International Index Trust Letter, as well as the shares of other Prior ETFs identified in =~
Appendix A to the SIA Request Letter.”® Therefore, the Trust respectfully requests that the Staff
not recommend to the Commission enforcement action under Rule 200(g) if a broker-dealer marks .
"short," rather than "short exempt," a short sale that is effected in its Shares or in the crossing

- sessions in the same manner and to the same extent as the shares of the Prior ETFs named in

Appendix A to the SIA Request Letter and those named in the PowerShares Letter.
2. Rule 10b-10

Rule 10b-10 requires a broker or dealer effecting a transaction in a security for a customer
to give or send written notification to such customer disclosing the information specified in
paragraph (a) of Rule 10b-10, including the identity, price and number of shares or units (or
principal amount) of the security purchased or sold. The Trust requests that the Commission grant
an exemption from Rule 10b-10, as discussed below, with respect to the creation (i.e., issuance) or
redemption of Shares of each Leveraged Fund (all of which are in Creation Units)*. The Trust is "
not requesting exemptive or interpretive relief from Rule 10b-10 in connection with purchases and
sales of Shares of Leveraged Funds in the secondary market, nor is it requesting relief from the -
provisions of Rule 10b-10 with respect to purchases and sales of Shares of the Inverse Funds or
Ultra Inverse Funds. '

The Trust proposes that broker-dealers or other persons either creating or redeeming
Shares of each Leveraged Fund in Creation Units for their customers be permiitted to provide such
customers with a statement of the number of such Creation Units created or redeemed without

- providing a statement of the identity, number, price of shares of individual Deposit Securities

included in the Deposit Basket tendered to the Trust for purposes of creation of Creation Units, or
the identity, number and price of shares of individual Equity Securities held by a Leveraged Fund
to be delivered by the Trust to the redeeming holder. The composition of the Deposit Basket

required for tender and the Redemption Basket required for delivery will be disseminated by the

Trust on each Business Day prior to the opening of trading on the NYSE (currently 9:30 a.m. ET)
and will be applicable to requests for creations or redemption, as the case may be, on that day.
Moreover, institutions and market professionals will be readily able to calculate independently
such information based on publicly available information. The Trust anticipates that any
institution or broker-dealer engaging in creation or redemption transactions would have done so

% The Trust also notes that the Staff granted the identical no-action relief in the Letters cited in footnote 3, °
supra. - ' ‘

3% As Leveraged Funds are managed to track a multiple of a particular index and Inverse ‘Funds hold no

: se_:curiﬁes while trying to track a multiple of a particular index, the Trust believes that the Leveraged Funds may not,

and the Inverse Funds do not, satisfy condition 3 of the.Class Relief Letter which states “The ETF {(a) consists of a
basket of twenty or more Component Securities, with no one Component Security constituting more than 25% of the

total value of the ETF, and is managed to track a particular index all of the components of which are publicly
available; or (b) solely. for purposes of the exemptive relief for Broker-Dealer APs from: Section 11(d)(1) of the
Exchange Act, is an ETF with respect to which the staff of the Division of Market Regulation (“Staff”) has granted -
Non-AP Broker-Dealers (as defined below) relief from the requirements of Section 11(d)(1) in 4 letter dated prior to

* the date of this letter, provided that the ETF has not changed in such a way as to materially affect any of the facts or

representations in such prior letter.”
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only with knowledge of the composition of the applicable Deposit or Redemption Basket, as the
case may be, so that specific information in the Rule 10b-10 notification would be redundant.

The requested relief under Rule 10b-10 with respect to creations and redemptioris of each
Fund be subject to the following conditions:

Confirmations to customers engaging in creations or redeniptions must state that all
information required by Rule 10b-10 will be provided upon request;

Any such request by a customer for information required by Rule 10b-10 will be filled in a
‘timely manner, in accordance with Rule 10b-10(c); and

Except for the identity, number and price of shares of individual equity securities held by a
Fund, confirmations to customers must disclose all other information required by Rule 10b- lO(a)

3. Rule 10b-17

Rule 10b-17 requires an issuer of a class of publicly traded securities to give notice of
certain spemﬁed actions (e.g., dividends, stock splits, rights offerings) relating to such class of
securities in accordance with Rule 10b-17(b). The Trust respectfully requests the Commission,
pursuant to paragraph (b)(2), unconditionally exempt the Trust and its Leveraged Funds from the

| apphcatlon of Rule 10b-17. The Trust is not requesting relief from the prov1smns of Rule 10b-17
with respect to its Inverse Funds or Ultra Inverse Funds. :

Application of the Rule to the Trust and its Leveraged Funds would be impractical and
unnecessarily burdensome, in view of the fact that holders of Shares are not holders of the
Portfolio. Securities held by a Leveraged Fund. In addition, because each of the Equity Securities
held by a Leveraged Fund accounts for only a comparatively small portion of total holdings of the
relevant issuer, no meaningful purpose would be served by applying Rule 10b-17 to the operation
of the Trust or its Leveraged Funds.

Moreover, in light of the nature of the Trust, compliance with Rule 10b-17 would be
impractical. As an investment company, the Trust is requlred by the Internal Revenue Code to
distribute at least 98% of its ordinary income and ccapital gams during the calendar year. If the
Trust declares too small a dividend, it will be charged an excise tax. If it declares 100 large a
dividend, the excess could be considered a return of capital to investors.

To avoid an over- or underdistribution of ordinary income, mutual funds, including the ;
Trust must estimate: (1) the amount of ordinary income to be earned during the period from the
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date the-dividend is.declared to December 31; and (ii) the number of shares that will be
outstanding as of the record date. Requiring the Trust to declare its dividend ten days in advance
of the record date would increase the period for estimating ordinary income and- the number of
outstanding shares, and thus increase the risk of an over- or underdlstnbutlon '

_ Requiring the Trust to declare its dividend ten days in advance of record date also would
‘ncrease the chance that the Trust would over- or underdistribute capital gains. Unlike ordinary
income, the Trust does not have the problem of estimating the aggregate amount of capital gains it
will earn between declaration date and year-end because it is required to distribute only such
capital gains as have been realized through October 31 of the year. However, as noted above,

requiring the Trust to declare its dividend ten days in advance of the record date would increase
the chance that the Trust would mis-estimate the number of outstanding shares. This, in tuin,

would increase the chance that the Trust would mis-estimate the per share amount of capital gains
it must distribute. In view of the foregoing, the Trust requests that the Commission, pursuant to
paragraph (b)(2), exempt the Trust, its Leveraged Funds and the Shares from the application of
Rule 10b-17.

In the alternatlve the Trust seeks clarification that the exemption contained in paragraph
(c) of Rule 10b-17 is applicable to the Shares of each Fund of the Trust. Paragraph (c) of Rule
10b-17 states that the Rule shall not apply to redeemable securities issued by open-end investment -
companies and unit investment trusts registered under the 1940 Act. Except for the fact that
Shares must be redeemed only in Creation Units, Shares are redeemable securities issued by the
Trust which is an open-end investment company.” It is in recognition of the foregoing that the
Commission has issued prior orders to the Index Funds permitting them to issue shares with

limited redeemability while still treating them like any other open-end investment company or
unit investment trusts, respectively. Therefore, the exemption under paragraph (c) of Rule 10b-17,
which covers open-end investment companies with fully redeemable shares, should be apphcable
to the Shares of each of the Funds.

4, Rule 14e-5

Rule 14e-5 prohibits a “covered person” from directly or indirectly Vpurchasm'g or’
arranging to purchase any subject securities of a tender offer (or related security) except as part of
such tender offer. The dealer-manager ofa tender offer is included in a “covered person” subject
to the Rule.

The Trust respectfully requests that the Commission grant an exemption from Rule 14e-5
to permit any person (including a member or member organization of the Amex or another
Market) acting as a dealer-manager of a tender offer for a security contained in a Deposit Basket
‘or Redemption Basket, during the existence of such offer, to: (1) redeem Shares of a Leveraged
- Fund in Creation Units to the Trust for a Redemption Basket that may include a security subject to
the tender offer, and (2) engage in secondary market transactions in Shares of a Leveraged Fund

*7 On June 13, 2006, pursuant to the Trust Order, the Commission granted the Trust and its co—apphcants an
exemption from Section 2(a)(32) of the 1940 Act to permit it, as an open-end investment company, to issue Shares in
Creation Units.
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during such tender offer, if such bids or purchases are not effected for the purposes of facilitating
a tender offer. Applicants believe that redemptions of Shares would not result in the abuses that
Rule. 14e-5 was designed to prevent. The acquisition of individual Equity Securities held by a
Leveraged Fund by means of redemptions of Shares of such Fund would be impractical and
extremely inefficient in view of the relatively small number of shares of any one security included
in a Redemption Basket and the requirement that a minimum of 75,000 Shares of a Leveraged
Fund (i.e., a Creation Unit), or multiples thereof, be redeemed. In addition, as discussed below in.
the request for relief under Regulation M, application of the Rule’s prohibition would impede the -
valid and useful market and arbitrage activity which would assist secondary market trading and
improve Shares pricing efficiency. '

The Trust similarly believes that it would be equally inefficient to facilitate a tender offer
in a particular security included in a Deposit Basket by means of purchasing all of the specific
Equity Securities comprising such Deposit Basket. Therefore, the Trust also respectfully requests
that the Commission take a no-action position under Rule 14e-5 if a broker-dealer (including a
member or member organization of the Amex or another Market) acting as a dealer-manager of a
- tender offer for an Equity Security held by a Leveraged Fund purchases or arranges to purchase
shares of such Equity Security in the secondary market for the purpose of tendering them to
purchase one or more Creation Units of Shares of a Leveraged Fund, if such transactions are not
- effected for the purposes of facilitating a tender offer. An example of such transactions includes
making an adjustment to a Fund’s Deposit Basket in the ordinary course of business as a result of
a change in the composition of its Underlying Index. Applicants also believe that the purchases of
a Portfolio Security during the existence of a tender offer would not result in the abuses that Rule
14e-5 was designed to prevent. This requested relief is substantially similar to that afforded to the
iShares Trust, the WEBS Index Fund, Select Sector Trust, VIPERS and the Nasdaq-100 Trust (see
footnotes 3 and 4, supra). , -

The Trust is not requesting relief from the provisions of Rule 14e-5 with respect to the
Inverse Funds or Ultra Inverse Funds. '

5. Rule 15¢1-5 and 15¢1-6

» Rule 15c1-5 requires a broker or dealer controlled by, controlling, or under common

control with, the issuer of a security who induces the purchase or sale by a customer of a security,
to disclose the existence of such control before entering into a contract with or for such customer
for the purchase or sale of such security. Rule 15¢1-6 requires a broker or dealer to send a
“customer written notification of its participation in the primary or secondary distribution of any
security in which it effects any transaction in or for such customer’s account or induces the
‘purchase or sale of such security by such customer. '

For the reasons discussed aboVe, the Trust believes that disclosure by a broker-dealer of a
control relationship with the issuer of a Component Security in the relevant Underlying Index of
any Fund, or of a participation in the distribution of one of the Equity Securities held by a
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Leveraged Fund would impose an unnecessary and unjustifiable burden -on broker-dealers
engaging in transactions in Shares for their customers. - There is no realistic potential for ,
manipulating the market price of an Equity Security held by a Leveraged Fund or the market price

of a Component Security in the relevant Underlying Index of a Fund by transactions in Shares.
Such a strategy would be both expensive and inefficient. Application of the Rules could adversely
affect the attractiveness of Shares to broker-dealers and thereby affect market liquidity, pricing

 efficiency and the utility of Shares as a form of basket trading. The Trust, therefore, requests the

Commission to grant no-action relief from application of the Rules 15c1-5 and 15c1-6 with
respect to creations and redemptions of Shares of Leveraged Funds and secondary market
transactions therein®.

6. Rule 101 of Regulation M

_ The Trust respectfully requests that the Commission grant an exemption from Rule 101, as
discussed below, to permit persons participating in a distribution of Shares of a Leveraged Fund to.

bid for or purchase, redeem or engage in other secondary market transactions in such Shares.

Generally, Rule 101 of Regulation M is an anti-manipulation regulation that, subject to
certain exemptions, prohibits any “distribution participant” and “its affiliated purchasers” from
bidding for, purchasing from, or attempting to induce any person to bid for or purchase, any
security which is the subject of a distribution until after the applicable restricted period, except as -
specifically permitted in Regulation M. The provisions of Rule 101 apply to underwriters and
prospective underwriters, brokers, dealers, and other persons who have agreed to participate or are
participating in such distribution.

The Trust understands that while broker-dealers that: (i) tender Deposit Securities to the -
Trust through the Distributor in return for Shares of a Leveraged Fund in Creation Units; or (i)
redeem Shares of a Leveraged Fund in Creation Units for receipt of Redemption Securities held
by a Leveraged Fund generally will not be part of a syndicate or selling group, and while no
broker-dealer will receive fees, commissions or other remuneration from the Trust or the
Distributor for the sale of Shares of a Leveraged Fund in Creation Units, under certain
circumstances such broker-dealers could be deemed to be “underwriters” or “distribution
participants” as such terms are defined in Rule 100(b).

Paragraph - (c)(4) of Rule 101 exempts from its application, infer alia, redeemable
securities issued by an open-end management investment company (as such terms are used in the
1940 Act). The Trust is registered as an open-end management investment company under the
1940 Act. However, as discussed above, individual Shares are not redeemable except in Creation
Units. Due to the redeemability of the Shares in Creation Units, there should be little disparity
between the Shares” market price and their net asset value per Shares. Accordingly, the rationale
for exempting redeemable securities of open-end management investment companies from the -
application of Rule 101 is equally applicable to the Shares. Although redeémption is subject to the
condition of tendering the appropriate number of Shares of Creation Units, the Trust otherwise -

_ %% The Trust submits this request because it believes that the Leveraged Funds may not, and the Inverse
Funds do not, satisfy of the Class Relief Letter, see footnote 36, supra.
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will continue to function as an open-end fund continuously offering its Shares. It is in recognition .
of the special nature of such offerings that open-end management investment company and unit
investment trust securities are exempted under paragraph (c)(4). Without such an exemption, they
could not operate as intended. In view of the foregoing, the Trust requests that the Commission
confirm that as a result of registration of the Trust as an open-end management investment
company and the redeemable nature of the Shares in Creation Units, transactions in the Shares
would be exempted from Rule 101 on the basis of the exception contained in (c)(4) of such Rule.

. The purpose of Rule 101 is to prevent persons from condmomng the market to fac111tate a
distribution. Creation Units of Shares may be created and redeemed, in kind, (or in cash in certain
cases) at net asset value, on any Business Day. Holders of Shares also have the benefit of intra-
day secondary market liquidity by virtue of their Market listing. Thus, the secondary market price
of Shares should not vary substantially from the net asset value of such Shares. Because of the
redeemability of Shares in Creation Units, coupled with the open-end nature of the Trust, any
significant disparity between the market price of the Shares and their net asset value should be
eliminated by arbitrage activity. Because the net asset value of an Shares is largely based on the -
market value of the relevant Fund’s Portfolio Securities, transactions involving Shares (creations
from and redemptions with the Trust, as well as purchases and sales in the secondary market) will
not affect net asset value. Similarly, such transactions should not have a significant effect on the
market price of Shares.

The Trust also respectfully requests relief from the provisions of Rule 101 to the extent .
necessary to permit persons or entities that may be deemed to be participating in the distribution
of Shares or shares of any Equity Securities included as Deposit Securities (i) to purchase
Deposit Securities for the purpose of tendering them to a Leveraged Fund as part of a Creation
Deposit, for the purchase of Creation Units of Shares and (ii) to tender Shares for redemption in
Creation Units and to receive Redemption Securities as part of redemption proceeds.

The Trust also- respectﬁllly requests that the Commlssmn clarify that the tender of the
Shares to a Leveraged Fund for redemption and the receipt of Redemption Securities upon
redemption does not constitute a bid for or purchase of any- of such securities, or an “attempt to -
induce any person to bid for or purchase a covered security, during the applicable restricted
period” for the purposes of Rule 101. Redemption entails no separate bid for any of the
Redemption Securities. As described above, following notice of redemptlon a Leveraged Fund
will deliver the specified Redemption Securities after the redemption request is received in proper
form, except in those cases where redemption proceeds are paid in cash. Absent unusual
circumstances, the Trust will not purchase Redemption Securities in the secondary market to

~fulfill a redemptlon request. Therefore, redemptions of Shares cannot be expected to affect the

market price of the Redemptlon Securities. As indicated above, the Distributor will not engage in

any secondary market transactions in Shares, either for its own account or for investors. In . .

addition, the Trust believes that the purchase of Deposit Securities, while engaged in a distribution
with respect to such stock, for the purpose of acqumng a Creation Unit of Shares should be
exempted from Rule 101. The purpose of Rule 101 is to prevent persons from conditioning the
market to facilitate a distribution. The Trust believes there would be little financial incentive to

engage in transactions in stock baskets valued at approximately $5,000,000 in order to manipulate .

the pnce of a single stock in the applicable Underying Index F urthermore, as discussed above,
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aberrations in the price should be readily detected by the marketplace and corrected by arbitrage
activity when detected thus eliminating the need for the limitations contained in Rule 101.
- Application of Rule 101 in this context would not further the antl-mampulatlve purposes
underlying the Rule. . ,

In view of the lack of any special financial incentive to create Creation Units of Shares,
combined with a predictable lack of any meaningful potential for the issuance and the secondary
market trading of Shares to affect significantly-Shares pricing, application of Rule 101 to a broker-
dealer or other person who may be participating in a distribution of Shares or Equity Securities
held by a Leveraged Fund is unnecessary and inappropriate, and could unnecessarily hinder
broker-dealers or other persons in their creation and redemption activities, in their -day-to-day
ordinary business of buying and selling Shares and thus undermine the potential beneficial market
effects of Shares trading discussed throughout this letter.

The Trust is not requesting relief from the provisions of Rule 101 of Regulation M with
respect to the Inverse or Ultra Inverse Funds.

7. Rule 102 o_f Regulation M '

The Trust also respectfully requests that the Commission confirm that, as a result of
registration of the Trust as an open-end management investment company and the redeemable
nature of the Shares in Creation Units, for the reasons previously stated under the request for relief
under Rule 101(c)(4), transactions in Shares of Leveraged Funds would be exempted from Rule
102 on the basis of the exception contained in paragraph (d)(4) of such Rule. Application of Rule
102 in this context would not further the anti-manipulative purposes underlying the Rule. -

The purpose of Rule 102' is to prevent persons from manipulating the price of a security
during a distribution and to protect the integrity of the offering process by prohibiting activities

that could artificially influence the market for that particular security. The Trust respectfully
requests that the Commission grant an exemption under paragraph (€) of Rule 102 to allow the
Trust to redeem Shares in Creation Units of Leveraged Funds during the continuous offering of
such Shares. The Trust respectfully submits that the redemptions described in this letter do not
constitute a manipulative or deceptive practice within the purpose of Rule 102 and are eligible for
an exemption from the provisions of Rule 102 to allow each of the Leveraged Funds to redeem
* their Shares in Creation Units during the contmuous offering of such Shares.

For the reasons described in connection with the requested Rule 101 relief, redemption
 transactions and secondary market transactions in the Shares are not viable means to manipulate
the price of an Equity Security held by a Leveraged Fund during a distribution of such security.
The Trust will redeem the Creation Units of Shares at the NAV of the Shares. Although Shares

are traded on the secondary market, Shares may only be redeemed in Creation Units. Thus, the

Trust believes that the redemption by the Trust of the Shares of each of the Leveraged Funds at -
NAV in consideration principally for Equity Secuntles held by a Leveraged Fund does not involve -
the abuses that Rule 102 was 1ntended to prevent. .
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- The Trust is not requesting relief from the provisions of Rule 102 of Regulation M with
respect to the Inverse or Ultra Inverse Funds. ' '

8. Section 11(d)(1); Rules 11d1-1 and 11d1-2

Section 11(d)(1) of the Exchange Act generally prohibits a person who is both a broker
and a dealer from effecting any transaction in which the broker-dealer extends credit to a customer
on any security which was part of a new issu¢ in the distribution of which he participated as a
member of a selling syndicate or group within thirty days prior to such transaction. Rule 11d1-1
provides an exemption from Section 11(d)(1) with respect to any transaction by a broker-dealer
who extends credit to a customer under the circumstances provided in paragraphs (a) through (e)
of the Rule. Rule 11d1-2 provides an exemption from Section 11(d)(1) for securities issued by a
registered open-end investment company or unit investment trust with respect to transactions by a
broker-dealer who extends credit on such security, provided the person to whom credit has been
extended has owned the security for more than thirty days. ‘

_ The Trust hereby requests clarification that Section 11(d)(1) does not apply to broker-
dealers that engage in both proprietary and customer transactions in Shares of each Fund in the
secondary market but do not create Creation Units of such Shares®. The Trust believes that
application of the thirty-day restriction in Rule 11d1-2 to broker-dealers engaging exclusively in
secondary market transactions in Shares of each Fund does not further the purposes of Section
11(d)(1) or Rule 11d1-2.* The only compensation a broker-dealer will receive for representing a

customer in purchasing Shares is the commission charged to that customer, which in all
likelihood is the same compensation the broker-dealer would receive in connection with any stock
purchase by a customer. There is 1io special financial incentive to a broker-dealer, other than the
broker-dealer’s regular commission, to engage in secondary market transactions in Shares, either
as principal or agent. .

i

~The Trust also requests that the Division of Market Regulation not recommend any
enforcement action to the Commission under Section 11(d)(1) of the Exchange Act if broker-
dealers treat Shares, for purposes of Rule 11d1-2, as “securities issued by a registered open-end
investment company . . . as defined in the Investment Company Act” and thereby extend credit or
maintain or arrange for the extension or maintenance of credit on Shares that have been owned by
he persons to whom credit is provided for more than thirty days, in reliance on the exemption
contained in the Rule.

, % The Trust submits this request because it believes that the Leveraged Funds may ndt, and the Inverse and
Ultra Inverse Funds do not, satisfy condition 3 of the SIA Class Letter, see footnote 36, -supra. ‘

%" The Trust notes that broker-dealers- that engage in both creation of Creation Units of Shares and

secondary market transactions in Shares and that meet the requirements of Rule 11dl-1 may be covered by the
exemptions provided in such rule. ' '
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" PART VI
A. CONCLUSION

Based on the foregoing and on our conversations with Staff, the Trust respectfully requests
that the Commission and the Division of Market Regulation grant the relief requested herein. The
forms of relief requested are virtually identical to those actions which the Commission and the
Division of Market Regulation have taken in similar circumstances.

Thank you for your consideration of this request. - The Trust intends to launch the trading

~ of the Shares of each of the Funds on the morning of Wednesday, June 21,2006. In light of this

schedule and given the ample precedent for the requested relief, the Trust is hopeful that the

requests contained herein will be handled expeditiously. Should you have any questions or
 require additional information, please do not hesitate to call the undersigned at (212) 238-8665.

Very truly yours,

ot

Kathleen H. Moriarty

cc:
Mr. Brian Bussey
- Mr. Matthew Daigler
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Ms. Raquel Russell

Division of Market Regulation

Mr. Michael Mundt : 7
Division of Investment Management

Steven M. Brancato, Esq.
Mr. Michael L. Sapir

. ProFund Advisors LLC
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APPENDIX A - BRIEF OVERVIEW OF THE FUNDS

Set forth below is a brief description of each Fund’s investment objectives and a list of
the anticipated top holdings of each Fund and the percentages of the Fund’s total assets that such
holdings comprise. The percentages given are based on the composition of the Underlying
Indices as of October 13, 2005 and on the expected assét mix of each Fund and are subject to
change. For all Funds, Money Market Instruments such as repurchase agreements are used for
cash management purposes.

In the case of the Leveraged Funds, the top ten holdings are provided. In the case of the
Inverse Funds, only two holdings are provided, since in excess of 95% of each Inverse Fund’s -
assets is expected to be comprised of Money Market Instruments. Inverse Funds will not hold

‘Equity Securities.

" ULTRA500 FUND

Ultra500 Fund seeks daily investment results, before fees and expenses, that correspond
to twice (200%) the daily performance of the S&P 500® Index. If Ultra500 Fund is successful
in meeting its objective, its net asset value should gain approximately twice as much, on a
percentage basis, as the S&P 500 Index when the prices of the securities in the S&P 500 Index
rise on a given day and should lose approximately twice as much, on a percentage basis, when
such prices decline on a given day. :

Anticipated top ten holdings:

Money Market Instruments 8.7%
Exxon Mobil Corp 3.1%
General Electric ' 3.1%
Citigroilp Inc 2.0%
Microsoft Corp ' 1.9%
Procter & Gamble Co : 1.6%
Johnson and Johnson 1.6%
Pfizer Inc | 1.5%
Bank of America Corp | . 1.4%
American International Group Inc 1.4%
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ULTRA100 FUND

Ultral00 Fund seeks daily investment results, before fees and expenses, that correspond
to twice (200%) the daily performance of the NASDAQ-100 Index®. If Ultral00 Fund is
successful in meeting its objective, its net asset value should gain approximately twice as much,
on a percentage basis, as the NASDAQ-100 Index when the prices of the securities in the
NASDAQ-100 Index rise on a given day and should lose approx1mate1y twme as much, on a
percentage basis, when such prices decline on a given day.

Anticipated top ten holdings:

Money Market Instruments , 7.7%
Microsoft Corp 6.6%
QUALCOMM Inc. 6.0%
Apple Computer Inc | 4.5%
Intel Corp | - 3.6% -
| Amgen Inc : 4 : 3.2%
eBay Inc | 2.9%
Cisco Systems Inc " 2.9%
Net Other Assets 2.3%
Dell Inc - O 21%
ULTRA30 FUND

Ultra30 Fund seeks daily investment results, before fees and expenses, that correspond to

twice (200%) the daily performance of the Dow Jones Industrial Average®™ (DJIA). If Ultra30
Fund is successful in meeting its objective, its net asset value should gain approximately twice as
much, on a percentage basis, as the DJIA on a given day when the index increases and should
lose approximately twice as much, on a percentage basis, as the DJIA on a given day when the

- index decreases.
Anticipated top ten holdings:

Money Market Instruments 9.1%

International Business Machines. ' 5.8%
3M Company . 4.9%
Altria Group Inc | '4.9%.
Beeing Co | 4.7% -
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Johnson and Johnson . 4.5%

American International Group Inc 4.4%
Exxon Mobil Corp B 4.1%
Procter & Gamble Co 4.0%

Caterpillar Inc 3.8%

ULTRAMID-CAP400 FUND

UltraMid-Cap400 Fund seeks daily investment results, before fees and ext;v)lenses, that
correspond to twice (200%) the daily performance of the S&P MidCap 400™ Index. If.
UltraMid-Cap400 Fund is successful in meeting its objective, its net asset value should gain
approximately twice as much, on a percentage basis, as the S&P MidCap 400 Index when the
prices of the securities in the S&P MidCap 400 Index rise on-a given day and should lose
approximately twice as much, on a percentage basis, when such prices decline on a given day.

Anticipated top ten holdings:

Money Market Instruments 9.0%
Noble Energy Inc | 1.2%
Legg Mason Inc o 1.0%
Net Other Assets _ -1.0%
Peabody Energy Corp 0.9%
SanDisk Corp | 0.8%
Whole Foods Market Inc _ - 0.8%
Pioneer Natural Resources-Co 0.6%
Fidelity National Title Group Inc ' 0.6%
PacifiCare Health Systems Inc T 0.6%

SHORTS00 FUND

Short500 Fyund seeks daily investment results, before fees and expenses, that correspond
to the inverse (opposite) of the daily performance of the S&P 500® Index. If Short500 Fund is
successful in meeting its objective, its net-asset value should gain approximately as much, on a
percentage basis, as any decrease in the S&P 500 Index when the prices of the securities in the
S&P 500 Index decline on any given day and should lose approximately as much, on a

~ percentage basis, as any increase in the S&P 500 Index when the prices of the securities in the
S&P 500 Index increase on a given day.
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- Anticipated top holdings:

Money Market Instruments 98.7%
Net Other Assets ' 1.3%
SHORT100 FUND

Short100 Fund seeks daily investment results that correspond to the inverse (opposite) of
the daily performance of the NASDAQ-100 Index®. If Short100 Fund is successful in meeting
its objective, its net asset value should gain approximately as much, on a percentage basis, as any
decrease in the NASDAQ-100 Index when the prices of the securities in the NASDAQ-100
Index decline on any given day and should lose approximately as much, on a percentage basis, as
any increase in the NASDAQ-100 Index when the prices of the securities in the NASDAQ-100 .

Index increase on a given day.

Anticipated top holdings:

Money Market Instruments 97.7%
Net Other Assets ' | 2.3%
SHORT30 FUND

Short30 Fund seeks daily investment results, before fees and expenses, that correspond to
the inverse (opposite) of the daily performance of the DJIA. If Short30 Fund is successful in
meeting its objective, its net asset value should gain approximately as much, on a percentage
basis, as any decrease in the DJIA when the prices of the securities in the DJIA decline on any
~ given day and should lose approximately as much, on a percentage basis, as any increase in the -
DIJIA when the prices of the securities in the DJIA increase on a given day.

Aanticipated top holdings:

Money Market Instruments 99.1%
Net Other Assets - ‘ 0.9%

- SHORTMID-CAP 400 FUND
ShortMid-Cap400 Fund seeks daily investment results, before fees and expenses, that

correspond to the inverse (opposite) of the daily performance of the S&P MidCap 400™ Index.
If ShortMid-Cap 400 Fund is successful in meeting its objective, its net asset value should gain
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approximately as much, on a percentage basis, as any decrease in the S&P Mid-Cap 400 Index -
when the prices of the securities in- the Index decline on any given day and should lose
approx1mately as much, on a percentage basis, as any increase in the Index when the pnces of
the securities in the Index increase on a given day.

Anticipated top holdings:
Money Market Instruments 99.1%
Net Other Assets ' 0.9%
ULTRA SHORT 500 FUND

Ultra Short 500Fund secks daily investment results, before fees and expenses, that
correspond to twice (200%) the inverse (opposite) of the daily performance of the S&P 500®
Index. If the Ultra Short 500 Fund is successful in meeting its objective, its net asset value
should gain approximately twice (200%) as much, on a percentage basis, as any decrease in the
S&P 500 Index when the prices of the securities in the S&P 500 Index decline on any given day
and should lose approximately twice (200%) as much, on a percentage basis, as any increase in
the S&P 500 Index when the prices of the securities in the S&P 500 Index increase on a given
day. :

Anticipated top holdings:

Money Market Instruments 98.7%
Net Other Assets | 1.3%

ULTRA SHORT 100 FUND

The Ultra Short100 Fund seeks daily investment results that correspond to twice (200%)
the inverse (opposite) of the daily performance of the NASDAQ-100 Index®. Ifthe Ultra Short
100 Fund is successful in meeting its objective, its net asset value should gain approximately
twice (200%) as much, on a percentage basis, as any decrease in the NASDAQ-100 Index when
the prices of the securities in the NASDAQ-100 Index decline on any given day and should lose
approximately twice (200%) as much, on a percentage basis, as any increase in the NASDAQ-
100 Index when the prices of the securities in the NASDAQ-100 Index increase on a given day.
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Aunticipated top holdings:

. Money Market Instruments | 97.7%
. Net Other Assets 23%
ULTRA SHORT 30 FUND

The Ultra Short 30 Fund seeks daily investment results, before fees and expenses, that
correspond to twice (200%) the inverse (opposite) of the daily performance of the DJIA. If the
Ultra Short 30 Fund is successful in meeting its objective, its net asset value should gain
_approximately twice (200%) as much, on a percentage basis, as any decrease in the DJIA when
the prices of the securities in the DJIA decline on any given day and should lose approximately
twice (200%) as much, on a percentage basis, as any increase in the DJIA when the prices of the
securities in the DJIA increase on a given day.

Anticipated top holdings:

Money Market Instruments , 99.1%
Net Other Assets ‘ 0.9%

ULTRA SHORTMID-CAP400 FUND

The Ultra ShortMid-Cap400 Fund seeks daily investment results, before fees and
expenses, that correspond to twice (200%) the inverse (opposite) of the daily performance of the
S&P MidCap 400 ™ Index. If the Ultra ShortMid-Cap400 Fund is successful in meeting its
objective, its net asset value should gain approximately twice (200%) as much, on a percentage
basis, as any decrease in the S&P Mid-Cap 400 Index when the prices of the securities in the
Index decline on any given day and should lose approximately twice (200%) as much, on a
percentage basis, as any increase in the Index when the prices of the securities in the Index

increase on a given day.
Anticipated top holdings: -

Money Market Instruments _ 99.1%
Net Other Assets : 0.9%
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APPENDIX B - DESCRIPTION OF THE UNDERLYING INDICES

-DOW JONES INDUSTRIAL AVERAGE

The Dow Jones Industrial Average is a price-weighted index consisting of 30 widely held and
traded stocks listed on U.S. stock markets selected by Dow Jones & Company based upon size,
reputation, growth, transaction volume and sector coverage. Excluded from the average are
transportation and wtility stocks. '

NASDAQ-100 INDEX®

The Nasdaq-100 Index contains 100 of the largest and most active non-financial domestic and
- international issuers listed on the Nasdaq Stock Market based on market capitalization.
Eligibility criteria for the Nasdag-100 Index include a minimum average daily trading volume of
100,000 shares. If the security is a foreign security, the company must have a world wide market
value of at least $10 billion, a U.S. market value of at least $4 billion, and average trading
volume of at least 200,000 shares per day. -

S&P 500® INDEX

The S&P 500 Index is a widely used measure of large-capitalization U.S. company stock
performance. It consists of the common stocks of 500 major corporations selected by Standard &
Poor’s for their market size, liquidity and industry group representation. Standard & Poor’s also
attempts to assure that the Index reflects the full range and diversity of the U.S. economy.

S&P MIDCAP 400™ INDEX

The S&P MidCap 400 Index is a widely used measure of medium capitalized U.S. company
stock performance. It consists of the common stocks of 400 major corporations selected by
Standard & Poor’s for their market size, industry group representation, and the frequency and
ease with which their stocks trade.
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