





Paula R. Jenson, Esq.
U.S. Securities and Exchange Commission

May 27, 2010
Page 7

(d)

(e)

®

(@

()

®

The Broker User may utilize additional text fields to provide any additional
information not required by Rule 10b-10 that the Broker User wishes to provide
to Customer Users.

The Broker User will include a statement in the Confirm Message instructing the
Customer User to contact the Broker User, and not SWIFT, with any questions.
SWIFT will not participate in such post-transaction communications, although the
Broker User and Customer User may elect to communicate through messaging
services provided by SWIFT.

The Broker User must have the ability, through its system interfaces with SWIFT
Messaging, to view, print or download a copy of each Confirm Message sent
through SWIFT. The Broker User also must have reasonable grounds to believe
that the Customer User has the ability to view, print or download a copy of each
such Confirm Message sent by the Broker User to it, and the Broker User will
retain and maintain records of all such Confirm Messages for the periods and in
the manner required by Rules 17a-3 and 17a-4.

The Broker User may rely on a Confirm Message to satisfy its Rule 10b-10
obligations only if such Confirm Message is sent to the person to whom the
Broker User is required to direct the confirmation under Rule 10b-10. Where the
person to whom the Broker User is obligated to send a confirmation under Rule
10b-10 is not a User, the Broker User will retain the responsibility to send Rule
10b-10 compliant confirmations to that person through means other than SWIFT.

The Broker User will obtain the prior written, informed consent of the Customer
User (which may be electronic) to the receipt of trade confirmations electronically
using SWIFT’s Confirm Messages. If the Customer User revokes this consent,
then the Broker User will send any future Rule 10b-10 confirmations to that
Customer User through means other than SWIFT.

Upon the specific request of the Customer User, the Broker User will provide the
Customer User with a paper copy of any trade confirmation sent by the Broker
User to the Customer User using SWIFT’s Confirm Messages during the two
years prior to the Customer User’s request.

V. Analysis of Proposed Relief.

We believe that the Commission’s electronic media guidance should permit a

Broker User to rely on a Confirm Message sent through SWIFT in accordance with the
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conditions set forth in Part IV above to satisfy its Rule 10b-10 obligations." In that guidance,
the Commission set forth three principles for determining whether a broker-dealer may use
electronic media to satisfy its delivery obligations, including its obligations under Rule 10b-10:
(a) the electronic communication should provide timely and adequate notification that the
information is available electronically;'* (b) customers who are provided information through
electronic delivery should have access to that information comparable to the access that would be
provided if the information were delivered in paper form;"” and (c) the broker-dealer must have
reason to believe that the electronically delivered information will result in satisfaction of the
relevant delivery requirement.’ 7

We are of the view that a Broker User that sends a Confirm Message utilizing
SWIFT Messaging to a Customer User in accordance with the conditions set forth in Part IV
above will comply with the Commission’s electronic media guidance for the following reasons:

e Notice. The Confirm Message will provide timely and adequate notification that the
information is available electronically because each User is required by SWIFT’s
rules to log on to SWIFT on each of the User’s regular business days and retrieve all
SWIFT messages, including Confirm Messages, stored in the User’s queue.!”

e Access. Customer Users will have access to information made available through
Confirm Messages comparable to the access that would have been provided if the
trade confirmation were delivered in paper form because Confirm Messages will
contain all information required by Rule 10b-10. Also, each Broker User relying on
the relief must have reasonable grounds to believe that any Customer User to which it
sends a Confirm Message through SWIFT has the ability to view, print or download a
copy of the Confirm Message. Finally, upon the specific request of the Customer
User, the Broker User will provide the Customer User with a paper copy of any trade
confirmation sent by the Broker User to the Customer User using SWIFT’s Confirm
Messages during the two years prior to the Customer User’s request.

= See Release No. 33-7233 (May 9, 1996), 61 Fed. Reg. 24644 (May 15, 1996) (the “1996 Release™); see
also Release No. 33-7288 (October 6, 1995), 60 Fed. Reg. 53458 (October 13, 1995) and Release No. 33-7856 (Apr.
28, 2000), 65 Fed. Reg. 25843 (May 4, 2000).

L 1996 Release at 24646.
- 1d. at 24646-47.
16

1d. at 24647.

Cf. Id. at 24560 (noting that information delivered by a company to its employees using e-mail satisfies
delivery requirements under the Exchange Act because employees ordinarily are expected to log-on to e-mail
routinely).
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e Evidence to Show Delivery. Broker Users will have reason to believe that the
information delivered through Confirm Messages will result in satisfaction of Rule
10b-10 because they will obtain the prior written, informed consent of each Customer
User (which may be electronic) to the receipt of trade confirmations electronically
using SWIFT’s Confirm Messages.'® Additionally, as noted in Part Il above, when
SWIFT receives a valid Confirm Message it is obligated to deliver the Confirm
Message to the recipient’s queue and, ultimately, the Broker User is able to confirm
delivery of the Confirm Message to the recipient User.

VI. Conclusion.

Based on the foregoing, SWIFT respectfully requests the Commission staff’s
advice that it would not recommend any enforcement action to the Commission if Broker Users
rely on Confirm Messages sent using SWIFT Messaging in accordance with the conditions set
forth in Part IV above to satisfy their obligations under Rule 10b-10 of the Exchange Act.

* * *

If you have any questions regarding this letter, please do not hesitate to contact
the undersigned at 212 455 1902, our General Counsel, Blanche Petre, at 011 32 2 655 3150, or
David Aman of Cleary Gottlieb Steen & Hamilton LLP, outside counsel to SWIFT in this matter,
at 212 225 2262.

Sincerely,

Charles Llewellyn

Regional Legal Counsel — Americas
SWIFT

CE: Daniel Fisher, Esq., Branch Chief

4 Such consent will also ensure that the Customer User is willing to accept delivery of personal financial

information through electronic media and has actual notice that the personal financial information will be delivered
electronically. Also, as described more fully in Part II above, SWIFT Messaging operates on both a private network
and a secure Internet protocol and SWIFT takes steps to ensure that Users adequately address and protect system
access. These measures help to ensure the integrity, confidentially and security of personal financial information
transmitted using SWIFT Messaging. See 1996 Release at 24647 (describing requirements for transmitting
personal financial information using electronic media).



