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LJKITED STATES OF AMERICA 
Before the 

SECURITIES AND EXCHANGE COMMISSIO'N 

In the Matter of 

AMERICAN ELECTRIC POWER COMPANY, INC. Administrative Proceeding 
FileNo. 3-11616 

OPENING BRIEF OF 
AMERICAN ELECTRIC POWER COMPANY, INC. 

Pursuant to the Commission's June 7,2005 Amended Order in the above-

captioned proceeding and Rule 450 of the Cornmission's Rules of Practice, 17 t j  C.F.R. 201.450 

(20051, American Electric Power Company, Xnc. ("AEP") submits its Opening Brief in the 

above-captioned matter. AEP demonstrzttes in this Brief that the Commission should reverse the 

finding in the May 3,2005 Initial Decision in this proceeding ("Initial Decision'? or "ID") that 

the AEP system is not an integrated public-utility system because it is not confined in its 

operations to a "single area or region." 

1. STATEMENT OF THE CASE 

This case is before the Commission on remand from the decision of the United 

States Court of Appeals for the District of CoIumbia Circuit in Nar '1Rural Elec. Coop. Ass 'n v. 

SEC, 276 F.3d 609 (D.C. Cir. 2002) ("NRECA v. SEC'). In that case, the Court was reviewing 

the Commission's order approving AEP's acquisition of the securities of Central and South West 

Corporation ("CSW") and related transactions under Section I0  of the Act. American Electric 

Power Co., Holding Co. Act Release No. 27186, 54 S.E.C. 697 (June 14,2000) ("2000 Order"). 



Pursuant to the 2000 Order, AEP consummated the acquisition on June 15,2000, and has been 

operating as a Registered HoIding Company under the Act since that time. 

Tne Court remanded portions of the 2000 Order that addressed the 

interconnection and singIe area or region requirements of Section 2(a)(29)(A) of the Act. It 

found that the Commission failed to address whether the contract transmission rights acquired by 

AEP to interconnect the AEP and CSW systems (the "Combined System") were sufficient to 

achieve system interconnection under Section 2(a)(29)(A). The Court also found that the 

Commission failed to provide separate factual findings on the requirement of Section 2(a)(29)(A) 

that the Combined System must operate within a "single area or region." 

By order dated August 30,2004, the Commission ordered an evidentiary hearing 

on the issues remanded by the Court. Following the submission of testimony, a hearing was held 

on January 10,2005. The Hearing Officer issued an Initial Decision on May 3,2005. The 

Initial Decision hoIds that the contract transmission rights acquired by AEP are sufficient to 

meet the Act's physical interconnection requirement. ID at 11-12. However, it also holds that 

the Combined System does not operate within a single area or region, id at 20-23. On the basis 

of the latter holding, the Initial Decision conctudes that the Combined System is not an 

"integrated public-utility system" as defined in Section 2(a)(29)(A) of the Act and therefore that 

AEP's request for approval of the proposed acquisition of CSW should be denied. ID at 23. 

11. SUMMARY OF ARGUMENT 

The Act's definition of integrated public-utility system includes a requirement 

that all holding company systems operate within a single area or region. The Initial Decision 

presumes that an acceptable area or region must be confined to a fairly srnafI geographic region 

based on what it contends is the "traditional" use of the term, In fact, the definition imposes no 

such limitation. The appropriate limitation based on the statutory language is that the area or 



region cannot be so large as to impair, considering the state of the art, effective management, 

effective regulation, or efficient operations. 

The explicit limitations in the "impair" clause of the definition of integrated 

public-utility system tie the single arm or region requirement to the objectives of the statute and 

provide the Commission a meaningful context in which to interpret the statutory language. The 

relevant statutory objective is set forth in Section l (b)(4) of the Act: To prevent "the growth and 

extension of holding companies that [bear] no relation to economy of management and operation 

or the integration and coordination of related operating properties." The Commission has 

already found that the Combined System can be operated efficiently as a single system and can 

be effectively managed and regulated. AEP's testimony in this proceeding confirms these 

findings in relation ta the area in which the Combined System operates. 

The Initial Decision also misconstrues Commission precedent. The Commission 

has never suggested that the single area or region requirement means that holding company 

systems must be geographically consigned to the "Southeast" or "Midwest," or other similar 

colfoquial regions. Since 1945, the Commission has evaluated the single area or region 

requirement in fight of the statutory objectives of ensuring that holding company systems can be 

operated efficiently as an integrated system, effectively managed and effectiveIy regulated. 

Moreover, the Commission has consistently held that it should analyze all components of the 

definition of integrated public utifity system in light of changes in technology and regulation that 

have eliminated the purely focal character of electric utifity systems. In any event, s e v e d  

decades ago the Commission recognized that the AEP system is located in both the "Midwest 

and the South" - a characterization that remains valid with the addition of the CSW system, 



AEP presented substantial evidence that advances in technology and regulation 

have made it possible to integrate electric utifity systems across broad geographic areas. Since 

the Act was passed, the electric transmission grid has been expanded via extra-high voftage 

interconnections that permit utilities to coordinate their operations. The expansion of the electric 

grid has also created greater interdependence among electric systems, and the entire eastern half 

of the United States (and some of Canada) is now operated as a singfe machine. In addition, 

government policy has promoted the formation of ever larger marketing areas for electricity, 

with the intent that utility systems across broad geographic areas can share generating capacity 

reserves and transact for capacity and energy in lieu of relying on local generation assets. 

In Iight of the current state of the electric industry, AEP presented testimony that 

demonstrates, from four different perspectives, that the combined AEP and CSW system is 

within the same area or region for purposes of the Act.. First, AEP showed that the combined 

system is within the Eastern Interconnection -- the electrical area across the eastern half of the 

United States and parts of Canada in which alf generation is synchronized and electrically tied 

together into a single grid.' Second, AEP showed that the geographic area that the Commission 

has used as the relevant geographic market in which to review the competitive effects of mergers 

(based on the merging utility systems and their first tier interconnected neighbors) constitutes, in 

this case, a coherent region that is tied together by a robust transmission network. Third, AEP 

showed that the combined system (with the exception af the Texas properties noted above) is 

'A small amount of Texas utility property previously owned by CSW is not in the Eastern 
Enterconnection. The Commission has previously found that these properties are part of CSW's 
integrated public-utility system, and no evidence was presented in this ease as to why that 
conclusion should be revisited. 



within the marketing arca comprised of three FERC-approved RTOs, in light of FERC directives 

that the three RTOs coordinate their operations to facilitate the establishment of a single, 

common market for electric power trading. The testimony showed that the Combined System 

operates within a single electricity market. Finally, AEP presented testimony from a regional 

economist, who showed that the area in which the combined system operates is within a single 

"functionai" region as defined by non-electric economic interactions and infrastructure 

development. 

Ultimately, the Initial Decision rejected AEP7sand the Division's positions on the 

single area or region issue because the areas or regions they identified were too big from the 

Judge's "traditional" viewpoint. But, as shown above, neither the statutory text nor the 

objectives of the statute demand or support such a "traditional" interpretation of the single area 

or  region requirement. The lnitial Decision was simply wrong, 

111. THE INITIAL DECISION IMPOSES LIMITATIONS ON THE "SINGLE AREA 
OR REGION" REQUIREMENT THAT ARE NOT FOUND IN THE 
STATUTORY LANGUAGE, NOT CONSISTENT WITH STATUTORY 
OBJECTIVES, AND NOT REQUIRED BY PRIOR COMMISSION DECISIONS 

A. The lnitiali Decision's Analysis of the Single Ares or Region Requirement 

The Initial Decision finds that the Commission has "traditionally" evaluated the 

"single area or region" requirement predominantly based on "geography" and to a lesser extent 

on "'other factors such as socioeconomics and geology ...." ID at 2 1. It faults AEP for relying 

on what the Initial Decision refers to as "broad-based economic considerations" to define a 

single area or region. Id. It rejects the testimony of AEP's economic witness because it did not 

conform to "traditional considerations for applying the region requirement." Id. at 22. It rejects 

AEP7sother testimony, which addressed the single area or region requirement based on the 



current state of the electric power industry, because the definition of area or region supported by 

such testimony encompasses areas "not traditionally considered part of the same geographic 

region." Id. The Initial Decision conciudes that defining area or region as AEP proposes woutd 

create regions that are too Imge and thus "would significantty redefine and expand traditional 

notions of this concept." Id. at 23. 

The Initi a1 Decision therefore focuses repeated1y on the concept of "tradition," 

and uses this concept to conclude that the term "area or region" under the Act must consist of 

relativefy small "geographic" sections of the United States. Id. at 21-22. It rejects the positions 

advanced by AEP and the Division of Investment Management ("Division"), both of which focus 

on the current state of the electric industry, because they result in identifying an area or region 

that is too large in relation to the EnitiaI Decision's concept of the traditional use of this statutory 

B. The Limitations Appfied in the Initial Decision Are Not Found in the 
Language of the Statute 

As in all cases of statutory construction, the Commission should begin its analysis 

by considering the language employed by ~ongress.' The statutory term "integrated public-

utility system" is defined in Section 2ja)f29)fA) of the Act. The relevant portion of this 

definition states that an electric hoIding company system must be: 

...confined in its operations to a single area or region, in one or 
more States, not so large as to impair (considering the state of the 
art and the area or region affected) the advantages of localized 
management, effrcierzt operation, and the effectiveness of 
regufation; 

see Corninetti v. Chited Stales, 242 U S .  470, 490 (1 917). 



The statute uses the words "area or region" denoting that satisfaction of either 

term is sufficient. The word "area" is defined by Webster's to include "a region or territory .. . 

cansistjng of a large part of a state or cozmly or several states or countries, or embracing an 

entire continent or parts of more than one continent. ..."'Accordingly, the statutory language 

does not require the Commission to restrict the appropriate and lawM size of an electric holding 

company system to so-called "traditional" colloquial designations of sub-regions, such as 

"Southeast" that are limited in size. Id. at 2 1. The initial Decision's repeated reIiance on 

"traditional" uses of the term "region" engrafted onto this statutory language a limitation that is 

not contained in the words Congress chose. In fact, as shown below, the statute directs the 

Commission to interpret this provision in Iight of the "state of the art" in the electric industry. 

Even if the Initial Decision's focus on what it defines as "traditional" could be 

squared with the statutory language, this focus is unhelpful as a standard for interpretation. 

North America is a "traditional" designation of a geographic area or region. So are "Northwest 

DC" and "Suburban Maryland." Thus, references to so-called traditional uses of the words "area 

or region" can refer to very large geographical areas or fairly small ones. The Initial Decision 

simply chose one among many notions of "tradition" without explanation of why this particular 

notion is required by the statute or appropriate in the circumstances.' 

The Initial Decision's repeated references to "geography" are similarly unhelpful. 

No one has suggested that "area or region" should be defined without reference to a geographic 

Webster's Third New International Dictionary, Unabridged (Copyright 1981). 
4 
- A possible reading of the Initial Decision is that the Hearing Officer's repeated references to 
"'tradition" and "geography" were merely intended to reflect the Hearing Officer's reading of 
Commission precedent. AEP reviews applicable Commission and court decisions below md 
shows that the Hearing Officer misconstrued the precedents. 



location. AEP's testimony addressed the area or region requirement in terms of geography; thc 

Initial Decision simply chose to apply a different (and much narrower) geographic designation, 

based on the Hearing Officer's preconceptions. AEP, for example, presented testimony showing 

that the "Eastern Interconnection" can be identified as a relevant area or region for purposes of 

this case. In the electric industry, the Eastern Interconnection is a universally-recognized 

description of a relevant geographic area, and thus satisfies the Hearing Officer's own criteria. 

In the end, the Initial Decision's use of "tradition" and "geography" as the defining elements of 

the statutory term leave the Commission with no meaningful standard to appfy. 

C. The Statutory Language Sets Forth Standards for the Commission to Apply 
in Defining an Acceptable Area or Region That the Initial Decision Did Not 
Consider 

Although the Initial Decision ignores them, the statutory definition of integrated 

public-utility system includes clear standards for the Commission to apply in this context. First, 

the holding company system must be in a "single" area or region. The ward "singie" in this 

context means the same or common, which is consistent with the dictionary definition of the 

t n m .  AEP's evidence identified various indicia that the Combined System operates in a single 

area or region, but the Initial Decision chose to disregard this evidence. Specificalfy, nothing in 

the statute requires the Commission to divide the country into distinct geographic regions (such 

as "Southeast") and then determine whether each holding company is within one such region.& 

Moreover, requiring that the country be divided into specific regions in order to apply Section 

'Webster's Third New International Dictionary, Unabridged (Copyright 1981). 

In contrast, Section 202(a) of the Federal Power Act, 16 USC $824a(a) (2000), directs the 
FERC to "divide the country into regional districts" for purposes of promoting coordination and 
interconnection of electric systems. 



2(a)(29)(A) would not make sense. If the Commission chose the Southeast as the applicable 

region, for example, a utility in Maryland could not merge with a utility in Virginia, even though 

the two might be contiguous and strongly interconnected. Nor could a utifity in Pennsytvania 

merge with a utility in Illinois, even though they are now in the same Regional Transmission 

Organization ("RTO'').' 

Second, Congress provided that the single area or region where the holding 

company system operates can be in "one or more states.""ather than limiting the acceptable 

size of a holding company, this language indicates that Congress was amenable to the existence 

of holding company systems that encompass multiple states. Congress did not say "one or two 

states'' or even "one or a few states". It left to the Commission's discretion whether a holding 

company system may operate in multiple states, Thus, contrary to the Initial Decision (ID at 211, 

the fact that the Combined System operates in several states is not a basis for holding that the 

Combined System GIs to satisfy the single area or region requirement. 

Third, the definition of integrated public-utility system indudes a size limitation 

directly related to the achievement of statutory objectives. Section 2(a)(29)(A) provides that the 

area or region shall not be "so Iarge as to impair (considering the state of the art and the area or 

region affected) the advantages of localized management, efficient operation, and the 

effectiveness of reguIation." This statutory language ties the statutory requirement of a "single 

7 
- RTOs are FERC-approved transmission system operators that are required to make decisions 
affecting the electric markets in an independent manner. Regional Transmission Orgunizations, 
Order No. 2000,65 Fed. Reg. 809 (Jan. 6,2000), FERC Stats. and Regs. 73 1,003 (20001, order 
OM reh'g, Order No. 2000-A, 65 Fed. Reg. 12,088 [nilarch 8,20001, FERC Stats. & Regs, 7\61, 
092 (2000),petitioas for review dismissed sub nom. Pub. Util.Dist, No. 1 of Snohomish County 
Washingtaa, v. FERC, 272 F.3d 607 (D.C. Cir. 2001). 

Section 2(a)(29)(A) of the Act. 



area or region" to the harms that Congress was trying to prevent in limiting the acceptable size of 

holding company systems. Thus, Congress did not mereIy insert-the words "single area or 

region" info the statute for abstract application without reference to statutory objectives. Rather, 

it directed that hotding company systems operate within single areas or regions of such a size 

that the evils it was trying to eliminate would not occur. 

The IcgisMve history of the Act shows that Congress was concerned about a 

phenomenon called "scatteration," in which holding company systems consisted of electric 

operating properties scattered across the United States and tied together solely by the financial 

arrangements created by the ultimate owners of the holding company system.@In the context of 

the fragmented industry that existed at the time, these systems were not, and could not be, 

coordinated and integrated in their operations, and there were no operationat efficiencies 

associated with tying the systems together." The operating utility properties were managed from 

distant financial centers by persons with no interest in or ties to the local communities where the 

operating systems were 1ocated.lz And, Congress was concerned that the creation of these 

complex, far flung holding company systems interfered with the ability of regulatory authorities 

to effectively regulate the operating utility propaties comprising the holding company system. 

9 
- See e.g. Report of National Power Policy Committee on Public UtilityHolding Companies, 
(1 935) H .  R. Doc. No. 74-137, at 4. 

LQ AEP witness Paul Johnson described the electric industry as it existed at the time the Act was 
passed. He explained that electric systems in the U S .  were not interconnected to the extent they 
are today, and therefore, it was not possible to operate electric utility systems as a coordinated 
unit across large geographic areas, AEP Exhibit No. 2 at 10. 

Senate Hearings, pp. 77 1-72 (Statement of Senator Couzens (dunng questioning of John 
Benton, General Solicitor, National Association of Railroad and Utility Commissions (April 29, 
1935)). 

"ISenate Hearings, p. 170 (April 18, 1935). 



Thus, it directed that holding company systems operate in a region of such limited geographic 

size that the systems could be efficiently operated, locally managed and effectively regulated. 

These very same concerns are reflected in Section 1(b) of the Act, which lists the 

problems identified by Congress that required legislative action. The pertinent concern is: 

(4) when the growth and extension of holding companies bears no 
relation to economy of management and operation or the 

13integration and coordination of related operating properties . . .-

The Court in NRECA v. SEC noted that the Commission divided the definition of 

integrated public-utility system into four distinct components, one of which is the "single area or 

region" requirement. 276 F.3d at 61 1. However, the Court could not have intended that this 

mode of analysis required that the Commission analyze the single area or region requirement 

without reference to the rest of the provision in which this Ianguage appears, or without 

appropriate consideration of the purposes of the statutory provision being interpreted. In fact, if 

it were to attempt to analyze the single area or region requirement independently of the 

remaining language in the provision (and statutory objectives), the Commission would leave 

itself no standards to apply in determining what constitutes an acceptable area or region of 

operation for a holding company system. This may indeed have been at the heart of the problem 

with the Commission's analysis that the Court identified in NRECA v. SEC. By simply 

concluding that the Combined System met the single area or region requirement because it 

satisfied three other prongs of the definition of a single integratcd system, the Commission failed 

"In this case, the Commission has already found that the merger of AEP and CSW should result 
in aver $2 billion of economies and efficiencies of management and operation. 2000 Order, at 
748-49. This finding was left undisturbed by the decision of the Court of Appeals. 276 F.3d at 
619. 



to give the Court the necessary analysis of what the single area or region requirement means. It 

should have construed this clause in the context of the provision in which it appears and in the 

context of the Act as a whole, and then applied this meaningful construction of the statutory 

language to the facts of the case. 

Accordingly, a sound reading of the statutory language shows that the phrase 

"single area or region" was not intended to be construed independently of the clause that follows 

it, but rather is modified by the words "not so large as to impair.. ..", such that the two clauses, 

when read together, provide a meaning to the single area or region language that carries out the 

purpases of the statute as set forth in Section 1(b) and in the legisfative history. This 

interpretation conforms to the statutory text and provides the Commission a logical standad --

consistent with the purposes of the provision and the Act -- in which to determine whether the 

statutory requirement has been satisfied.& 

"It is not significant whether the Commission concludes now that this interpretation means that 
the statutory definition of integrated public utility system requires a four-part test as it has in the 
past, or should now be considered as requiring a three-part test. It may well be appropriate to 
characterize the "not so Iarge as to impair" clause as both modifying the single area or region 
language that precedes it and as a separate element of the definition of an integrated public utility 
system. The important factor is that the words "single area or region" should be construed in 
connection with the entire provision in which it appears and consistent with the purposes of the 
Act. Indeed, AEP made essentiaffy the same point in its ariginal merger application: 

Although the integrated utility system requirement has been 
interpreted to involve a four-part test, Applicants submit that the 
requirement cm be fairly interpreted to involve only a three-part 
test. The plain reading of the integration requirement suggests the 
last two tests should be read as one test ..,. There is no "and" 
inserted between "single area or region" and "not so large as to 
impair" leading to the conclusion that there are two distinct tests 
which the "system" must meet. Rather, the sentence construction 
leads to the conclusion that it is the "single area or region" which 
must not be so large as to result in the specified impairments. 

(Continued ...) 



In addition, the language used in the "not so large as to impair" clause shows that 

Congress did not intend to freeze the Commission's consideration of this standard to the 

circumstances that existed at the time the Act was passed. The clause provides that it should be 

interpreted in light of "the state of the art" of electric industry management, operations and 

regulation. The words "state of the art" unambiguously direct the Commission to consider the 

condition of the electric industry at the time of its review, and they contradict the notion that 

"tradition" or obsolete precedents should control. The Commission is not bound by 

interpretations it may have made 40, 50 or 60 years ago, but rather is directed to reconsider them 

if circumstances in the industry have changed. 

As described in Section IEX below, AEP's evidence in this case demonstrates that 

the  Combined System operates within a common area or region defined in several different 

ways, and therefore satisfies the Act's requirements. Moreover, the Commission already found 

in the 2000 Order that the Combined System can be efficiently operated, and nothing in the 

record adduced at hearing suggests that the Combined System operates in an area or region that 

is so  large as to conflict with this finding. Indeed, the Combined System has been operated 

efficiently since the merger occurred, and hundreds of millions of dollars in savings have been 

passed back to electric consumers as a result. AEP Exhibit No. 5 at 4. The Commission also 

found in the 2000 Order that the Combined System can be effectively managed. There is no 

evidence in the record of this proceeding suggesting that the Combined System operates in an 

area or region that makes effective management difficult. Finally, there has been no suggestion 

Application of American Electric Power Company, Inc. and Central and Southwest Corporation 
on Fonn U-1 ,  at n. 9 (file no. 70-9381)(0ctober 13, f 998). 



by any regulatory authority or customer, and no evidence presented in this proceeding, that the 

Combined System encompasses an area or region so large that it cannot be effectively regulated 

at either the state or federaf leveLH 

D. Commission and Court Precedent Do Not Support the Initial Decision's 
Narrow Interpretation of the Single Area or Region Requirement 

The Initial Decision disagrees with AEP and the Division that the Comnission 

has previously construed the Act in terms of relevant cunent technological, commerciaf and 

regulatory conditions. ID at 20-2 1 ,  Ignoring the cases cited by AEP, it references a few 

decisions from early in the Act's administration that addressed the single area or region 

requirement, noting that the Court had referred to than as well, fD at 20-21 and at n. 17. The 

Initial Decision misreads the early cases. It also fails to consider at least one relevant decision 

involving AEP that is inconsistent with its reading of precedent. Finally, it fails to reflect that 

the Commission has not had occasion to consider the single area or region standard in a 

contested setting in several decades. For example, in the more recent decisions cited in the 

Initial Decision, Conectiv k c .  and CPdZ Energy, the Commission may have colloquially 

referred to geographic regions in describing where the merging companies operated, but it did 

not analyze the single area or region standard because the matter was not contested? En 

addition, the Initial Decision fails to cite to at least one case in which the Commission approved 

a holding company system that the Commission described as being in more than one such region. 

Indeed, the SEC found that the merger would have no adverse impact on regulation. 2000 
Order, 54 S.E.C. at 706-708. 

'did. at 2 1, citing Conecriv, Inc. 66 SEC Docket 1812 1817 (Feb. 25, 1998) and CP&L Energy, 
Inc., 54 S.E.C. 996, 1022 (2000) 



See American Electric Power, 46 S.E.C. 1299, 1312 (1 978) ("1978 AEP Decision")(observing 

that the AEP system was "located in the Middle West and the South"). 

2 .  The 1944 and 1945 Middle West Decisions 

The Initial Decision refies heavily on a 1944 Commission decision in Middle West 

Corporation. (Holding Co. Act Release No. 4846: I S  S.E.C. 309 (1944)) ('"1944 Middle West 

Decision") in which the Commission addressed the single area or region requirement in the 

context of the former CSW system. The 1944 Middle West Decision found that CSW was in 

two separate regions, based in part on an analysis of geography. However, the 1944 Decision 

was only preliminary with respect to most of the system integration issues before the 

Commission. The final decision in the Middle West Curpm-utioncase was rendered in 1945 

(HoIding Co. Act Release No. 5606; 18 S.E.C. 296 (1945)) ("1945 Middle West Decision"), and 

it partially reversed the 1944 Decision based on an analysis that is consistent with the one 

advocated by AEP in this case. The Initial Decision did not refer to the 1945 decision. 

The Commission was having difficulty concluding in the 1944 Decision that two 

parts of what became the CSW system each met the integrated system requirement of the Act 

due to the size of each and because the Staff had opposed such findings. It was in connection 

with addressing this difficulty that the Commission interpreted the single area or region 

requirement in the context of the types of "geographic," "geologic" and "socioeconomic' factors 

on which the Initial Decision relied in this case. ID at 22. Thus, the 1944 Decision includes 

language to the effect that: 

Section 2 (a) (29) requires in addition that the properties be 
confined in their operations "to a single area or region." To find 
that an aggregation of the properties of Southwestern Light, Public 
Service and Southwestern Gas constitutes a single system, we must 
find that an area 400 miles north-to-south and 350 miles east-to-
west embraces but a single area or region. In well-settled and 
economically developed territory such a finding might be 



impossible. But the geographical characteristics of the tenitory 
encompassed by this sector of properties are fairly homogeneous, 
The area is more or Iess typical throughout, relying largely on oil 
and other minerals, agrjcufture, and relatively fight industry for its 
subsistence. The rendition of satisfactory service in arid and 
sparsely-settled areas frequently requires the stretching of lines 
over long distances to connect small population centers with 
generating facilities strategically placed near suitable water and 
fuel supplies. fn view of these facts we believe that the properties 
in question lie within a single area or regicmu 

One could conclude from the 1944 iIrPiddZe WesfDecision that: (1) the 

Commission considered the individual parts of the CSW system each to bc at the outer limits of 

the acceptabfe size of a holding company, and (2) that the single area or region requirement was 

satisfied because of the characteristics of the system geography, geology and economies. 

However, when the Commission reconsidered the integration requirement for the 

CSW system as a whole a year Iater, in 1945, it looked at the issue quite differently. It focused 

first on new evidence that significant opportunities existed for coordination of operations 

between the two systems that was not before it when it made its decision in 1944. 

Our tentative view that there were two systems was largely 
motivated by our conclusion fkom the prior record that, 
notwithstanding the interconnections, normal operations did not 
require substantial coordination of both systems. However, the 
record has been expanded on several doubtful points. ft has been 
demonstrated that there exists at present substantia1operstional 
coordination between the properties of both systems . ... 

From the operational point of view, our greatest difficulty in 
finding that the properties were one single system lay in our 

17- 1944Middk West Decision, 15 S.E.C. at 336. The Commission used similar reasoning in 
1944 to determine that the second portion of the CSW system was also in a singIe area or region. 
Id. at 337. Additionally, the Commission expressed skepticism as to whether the two separate 
parts of the system together would be in a single area or region, but specifically reserved that 
issue for a future ruling. Id. at 339. 



difficulty in finding that substantial normat coordination of the 
systems was possible through the power connections .. . However, 
.,.there is at present substantial interchange through the 
connections between West Texas and the Western ~ i v i s i o n . ~  

The evidence that the Commission considered in its 1945 Middle West Decision 

was comparabie to the evidence that AEP presented in this case. It showed the substantial 

capability for and actuat coordination between the two parts of the Combined System. 

Moreover, and perhaps more importantly for present purposes, the 294.5 Middle Wesfdecision 

shows that the Commission interpreted tbe single area or region requirement as being tied to the 

"impairment" clause that follows it in the definition: 

In our prior opinion we discussed the size and geophysical 
conditions of the territory. The tenitory is a large one. However, 
as we have noted, it is unique in various respects. . . . Neither 
localized management nor efficient operation nor the effectiveness 
of regulation (considered as relative standards depending for their 
content on the state of the art, the area or region affected, and the 
demonstrated disadvantages of Iack of coordination) is impaired in 
the sense which we believe was intended in Section 2 (a) (29) (A) 
particularly in the light of demonstrated disadvantages of lack of 
coordination in this case.'g 

The Commission's f 945 interpretation of the single area or region requirement is fully 

consistent with AEP's position in this case. Rather than relying solely on "geographic" factors, 

as the Initial Decision concludes (based on the 1944 Decision alone) the Commission analyzed 

the acceptable size of the CSW system in light of the rest of the definition of a single integrated 

system, and in light of the purposes of the Act, including the substantial evidence of coordination 

between parts of the CSW system at the time. 

1945 Middle West Decision, 18 S.E.C. at 298. The Commission also found that the system 
used a combined dispatcher. Id. at 299. 

Id., at 299. 



2. The 1978 AEP Decision 

The Commission's 1978 Decision approving AEP's acquisition of Columbus and 

Southern Ohio Electric Company ("CSOE") under Section 10 of the Act also supports AEP's 

position in this case and is completely at odds with the Initial Decision's approach to the single 

area or region issue. 

The 1978 AEP Decision addressed the acceptable "size" of a holding company 

system under Section 2(a)(29)(A) of the ~ c t , ~which is particularly relevant here since "size" 

was the critical factor driving the Hearing Officer's rejection of AEP's and the Division's 

posifions in this case. 1D at 22-23. Opponents of the CSOE acquisition argued that the 

Commission had determined in orders issued in 1945 and t 946 that the AEP system had aIready 

reached the allowable size limit for a holding company system under Section 2 ( a ) ( 2 9 ) ( ~ ) . ~The 

Commission heId that, regardless of its earlier decisions, Congress had granted it broad 

discretion to consider the statutory requirements in light of the abuses identified by Congress; 

specifically the "growth and extension of holding companies [that] bear no relation to economy 

of management and operation or the integration and coordination of related operating 

properties." Id, at 1309, quoting Section l (b)(4) of the Act. Moreover, the Commission held 

that Congress had directed it to act 'banthe basis of aII the circumstances, not on the basis of 

preconceived notions of size." Id. The Commission also emphasized the requirement of Section 

2(a)(29)(A) to consider the "state of the art," and applying this language found that since the end 

of World War I1 there had been "importailt changes in the technology of electric generation and 

Z"!46 S.E.C. at 1307-1312 

2-? Id. at 1307. 
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