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not permitted to'hire as an employee, thus doing indirectly what thc adviser could not-do
directly. In the proposing release, the Commxssmn stated that:

[b]ecause it WOlild be inappropriate for an investmént adviser to bc

be able to hlre as an: empioyee the Rule. proh;blts payment of a referral fee
to someone who.... . has erigaged in any of the.conduct set forth in Section
203(e) of the [Advisers] Act . . and therefore could be the subject ofa
Cominission order barring or suspendmg the right of such person tobe
associated with an investment adviser.

The Judgment does not bar, suspend, or limit the Firm or any person:
currently associated with the F‘rm from 4cting in any capacity under the federal securities
laws (exccpt as prqued in'Section 9(a) of the Investrent Company Act) i has
‘ot been-sanctioned in connection with the. Action for actmnes relating to its-activities as
an investment adviser or its solicitation of advisory clients.’ Accordmaly, consistent with
the Commission’s reasoning, there does not appear to be any reason to prohibit-anadviser
from paying the Firm o its associated persons for engaging in solicitation activities under
the Rule.

Ot

The Staff previously has granted numerous requests forno-action. relief
from the disqualification provisions of the Rule to individuals and entiti s found by the .
Commission to have violated a wide range of federal securities laws-and rules thereunder
and SRO rules or permanently enjoined by courts of competent jurisdiction frorm
engaging inor continuing any conduct or practice in connection with the purchasa orsale
of any security.”

See Requirements Govermno Payments of Cash Referral Fees by Investment Advisers, Iny. Adv
ActRel: No. 615 (Feb.2, 1978), 14 SEC. Docket (CCH) 89, 91.

See footnote 1.

The Firm additionally notes that the Action does not allege that it has violated, or aided and
abetted another person in violation of,, the Rule:

See, e.g;, General Electric Company; SEC No-Action Letter (pub. avail. Aug. 12, 2009); Baric of
America Securities LLC, SEC No-Action Letter (pub: avail. Tune 10, 2009); Cisigroup Global

. Mdrkets, Inc., SEC No-Action Letter (pub..avail. Dec. 23, 2008); Prudential Financial, Inc., SEC
'No-Action Letter (pub. avail. Sept. 5, 2008); ‘Barclays Bank PLC; SEC No-Action Letter (pub.
avail: June 6, 2007); Emanuel J. Friedman and EJF Capital LLC. SEC No-Action Letter (pub.
avail. Jan. 16,2007); Areriprise Financial Services Inc:, SEC No-Action Letter (pub. avail. Apr.
3, 2006); Millenium Pariners, L.P., et al., SEC No-Action Letter {pub. avail. Mar. 9, 2006) (no-
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"UNDERTAKINGS
In connection with this request, the Firm undertakes:

1. to conduct any:cash solicitation arrangement: entered into with any
investment adviser required to be registered under Section 203 of the Advisers Actin
comphance with the terms of Ru :206(4)-3 xcept for the investment adviser’s payment
of cash solicitation fees, directly or indirectly, to the Firm, which is subject to the
Judgment;

>

2. 1o compl: fw1th the terms of the. 3ud0 nent --mcludmg, butnot:
to, the payment of disgorgement and the civil pen:

3. that, for ter years from the date of the entry of the Judgment-_.;the
Firm or any investment adviser with- whom it has a solicitati n arrangement subject to
Rule 206(4)-3 will disclose the Judgment in a written documient: that is delivered to each
person'whom the Firm solicits (a) not less than 48 hours before the person enters into.a.
written or oral investment advisory contract with the investment adviser or (b) at the'time.
the person enters into such a contract, if the person has theright to terminate such
contract without penalty within 5 business days after entering into the contract.

CONCLUSION

We. respectfully rcquest the Staff to‘advise:us that it will not recommend -
‘enforcement action. 1« Co Stmeént: adwser that.d rcquxred to be
‘tegistered with the Commission: pdys the Fn'm or any of its'associated | p.: ns,
payment for the: solicitation of advisor 'y clients, noththstandmg the Judament

action request and relief encompassed natural persons) Anierican International Group, Inc., SEC
No-Action Letter (pub. avail. Feb. 21, 2006); CIBC Mellon Trust Company, SEC No-Action
Letter (pub. avail. Feb. 24,2005); Goldman, Sachs & Co., SEC No-Action Letter (pub. avail. Feb.
23, 2005); and Morgan Slan[ev & Co: Incorporated, SEC No- Action Letter (pub. avail. Feb. 4,
-2005).
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If you have any questions regarding this request, please contact the
undersigned at (212) 558-4974.

al derick Wertheim

ce: Kenneth R. Lench, Esq.
Melissa E. Lamb, Esq.
(Division of Enforcement)




