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DISCUSSION

Under a number of Securities Act rules that became effective on
December 1, 2005, a company that qualifies as a “well-known seasoned issuer” as
defined in Rule 405 is eligible, among other things, to register securities for offer and sale
under an “automatic shelf registration statement”, as so defined, and to have the benefits
of a streamlined registration process under the Securities Act. Companies that qualify as
well-known seasoned issuers are entitled to conduct registered offerings more easily and
with substantially fewer restrictions. Pursuant to Rule 405, however, a company cannot
qualify as a well-known seasoned issuer if it is an “ineligible issuer”. Similarly, the
Securities Act rules permit an issuer and other offering participants to communicate more
freely during registered offerings by using free-writing prospectuses, but only if the
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issuer is not an “ineligible issuer”.

Rule 405 of the Securities Act makes an issuer an “ineligible issuer” if,
during the past three years, the issuer or any entity that at the time was a subsidiary of the
issuer “was made the subject of any judicial or administrative decree or order arising out
of a governmental action” that, among other things, “(A) prohibits certain conduct or
activities regarding, including future violations of, the anti-fraud provisions of the federal
securities laws” or “(B) requires that the person cease and desist from violating the anti-
fraud provisions of the federal securities laws”.> Rule 405 also authorizes the
Commission to determine, “upon a showing of good cause, that it is not necessary under
the circumstances that the issuer be considered an ineligible issuer”.* The Commission
has delegated authority to the Division of Corporation Finance to grant waivers from any
of the ineligibility provisions of this definition.’

Being an ineligible issuer will disqualify an issuer under the definition of “well-known seasoned
issuer”, thereby preventing the issuer from using an automatic shelf registration statement (see
Rule 405) and limiting its ability to communicate with the market prior to filing a registration
statement (see Rule 163). In addition, being an ineligible issuer will disqualify an issuer, whether
or not it is a well-known seasoned issuer, under Rules 164 and 433, thereby preventing the issuer
and other offering participants from using free-writing prospectuses during registered offerings of
its securities. Consequently, this request for relief is being made not only for the purpose of
qualifying as a well-known seasoned issuer but for all purposes of the definition of “ineligible
issuer” in Rule 405 — i.e., for whatever purpose the definition may now or hereafter be used under
the federal securities laws, including SEC rules.

3 See 17 C.F.R. §§ 230.405.
4 Id.
3 See 17 C.F.R. § 200.30-1. See also note 215 in Release No. 33-8591 (July 19, 2005).
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The Judgment may be deemed to be a judicial order of the kind that would
result in GS Group becoming an ineligible issuer for a period of three years after the
Judgment is entered. This result would preclude GS Group from qualifying as a well-
known seasoned issuer and having the benefit of automatic shelf registration and other
provisions of the new rules for three years. This would be a significant detriment for
GS Group. GS Group is one of the most frequent issuers of registered securities. It
offers and sells securities under a shelf registration statement in both one-off transactions
and in an ongoing medium-term note program. For GS Group, the shelf registration
process provides an important means of access to the U.S. capital markets, and over the
years these markets have been an essential source of funding for the company’s global
operations. Consequently, automatic shelf registration and the other benefits available to
a well-known seasoned issuer will be significant for GS Group.

As described above, Rule 405 authorizes the Commission to determine
that a company shall not be an ineligible issuer, notwithstanding that the company
becomes subject to an otherwise disqualifying judicial order. GS Group believes that
there is good cause, in its case, for the Commission to make such a determination with
respect to the Judgment on the grounds that the disqualification of GS Group is not
warranted given the nature of the alleged violation in the Commission’s complaint. The
alleged conduct does not relate to GS Group’s disclosures in its own filings with the
Commission, nor does the Commission’s complaint allege fraud in connection with GS
Group’s offering of its own securities.
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In light of the foregoing, we believe that disqualification of GS Group as
an ineligible issuer is not necessary under the circumstances, either in the public interest
or for the protection of investors, and that GS Group has shown good cause for the
requested relief to be granted. Accordingly, we respectfully request that the Division of
Corporation Finance, on behalf of the Commission, pursuant to Rule 405, determine that
it 1s not necessary under the circumstances that GS Group be an “ineligible issuer” within
the meaning of Rule 405 as a result of the Judgment. We request that this determination
be made for all purposes of the definition of “ineligible issuer”, however it may now or
hereafter be used under the federal securities laws and the rules thereunder.
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If you have any questions regarding this request, please contact the
undersigned at (212) 558-3882.
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David B. Harms
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ee: Kenneth R. Lench, Esq.
(Division of Enforcement)

Melissa E. Lamb, Esq.
(Division of Enforcement)
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