
(i UNITED STATES
SECURITIES AND EXCHANGE COMMISSION

WASHINGTON, D.C. 20549-3010

DIVSION OF
CORPORATION FINANCE

March 25, 2009

Darlene D. Chiang
Leland, Parachini, Steinberg, Matzger & Melnick, LLP
199 Fremont Street, 21st Floor
San Francisco, CA 94105

Re: Oak Valley Bancorp

Incoming letter dmed Januar 29,2009

Dear Ms. Chiang:

This is in response to your letter dated Januar 29,2009 concernng the
shareholder proposal submitted to Oak Valley Bancorp by Robert P. Laukat. We also
have received a letter from the proponent dated Februar 18,2009. Our response is
attached to the enclosed photocopy of your correspondence. By doing this, we avoid
having to recite or sumarze the facts set forth in the correspondence. Copies of all of
the correspondence also will be provided to the proponent.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division's inormal procedures regarding shareholder
proposals.

Sincerely,

 
 

Senior Special Counsel

Enclosures

cc: Robert P. Laukat
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March 25, 2009

Response of the Office of Chief Counsel
Division of Corporation Finance

Re: Oak Valley Bancorp

Incoming letter dated Januar 29,2009

The proposal requests that the board support and take the necessar steps to
provide for cumulative voting in the election of directors.

There appears to be some basis for your view that Oak Valley Bancorp may
..exc1ude the proposal under rule 14a-8(i)(1O). Accordingly, we will not recommend
enforcement action to the Commission if Oak Valley Bancorp omits the proposal from its
proxy materials in reliance on rule 14a-8(i)(10).

. We note that Oak Valley Bancorp did not file its statement of objections to
including the proposal in its proxy materials at least 80 calendar days before the date on
which it wil file definitive proxy materials as required by rule 14a-8G)(I). Noting the
circuistaces Òfthe delay, we grant Oak Valley Bancorp's request that the

80-day requirement be waived.

Sincerely,  
, £n~ht
Attorney-Adviser



DIVSION OF CORPORATION FINANCE
 
. INFORM PROCEDURS REGARING SHAREHOLDER PROPOSALS
 

The Division of Corporation Finance believes that its responsibility with respect to 
matters arsing under Rule l4a-8 (17 CFR 240.l4a-8), as with other matters under the prqxy 
rules, is to aid those who must comply with the rUle by offerig informal adyice and 
 suggestions
and to determine, intially, whether or not it may be appropriate in a paricular matter to 
recommend enforcement action 
 to the Commssion. In connection with a shareholder proposal 
under Rule l4a-8, the Division's staff considers the infoimation fushed to ¡thy the Company 
ii support of its intention to exclude the proposals from the Company's proxy materials, as well
as any information fushed by the proponent or the proponent's representative. 

. Although Rule l4a-8(k) does not require any communcations from shareholders to the
 

Commission's sti;iff, the staff 
 wil always consider information concerng alleged violations of 
- the statutes adminstered by-the Commssion~ includig argument as to whether or not activities 

proposed to be taken would be violative of the statute or rUe involved. The receipt by the staff 
. of such information, however, should not be constred as changig the staffs inormal.
 

procedures and proxy review into a formal or adversar procedure. .
 

. It is iIportant to note that the staffs and Commssion's no-action responses to
 

Ru1e'14a-8G) submissions reflect only informal views. The detei.ations reached in these no­

action letters do not and canot adjudicate the merits 'of a company's position With respect to the
 

proposal. Only a cour such as' a U.S. Distrct Cour can decide whether a company is obligated
 

. to include shareholder proposals in its pro:iymàterials: Accordingly 
 a discretionar . 
determation not to recommend or take Commssion enforcement action,. does not preclude a 
proponent, or any shareholder .of a company, from pursuing any rights he or she maý have agaist 
the company in Cour,. should the management oÌnt the proposal from the company's proxy
 
material.
 



 
 

 

Februar 18,2009

Securties and Exchange Commssion
Division of Corporate Finance
Offce of the Chief Counsel
100 F Street NE
Washigton, DC 20549

Re: Oak Valley Bancorp Shareholder Proposal

Ladies and Gentlemen:
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On Januar 29,2009 Darlene Chiang of the LPS Law Fir wrote you and behalf of Oak
Valley Bancorp indicating that Oak Valley intended to exclude my shareholder proposal
dated January 15,2009.

They based their objection on the fact that cumulative voting had already been
substantially implemented. They also included in their objection bylaws~ which state, .
and I quote, "No holder of any class of stock of the corporation shall be entitled to
cumulative votes in connection with any election of directors of the corporation."

I am confused. With this provision in their bylaws how can they say it has already been
substantially implemented?

I look forward to your decision on this matter.

CO:~~~~/. -""'"
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Robert P. Laukat

/.--~ ---
.~ itl . ---

go

cc: LPS Corporation

199 Fremont Strèet, 21 st floor
San Francisco, Californa 94105
Attn: Darlene Chiang

Rick McCar
Oak Valley Bancorp
125 N. 3rd Ave
Oakdale, Californa 95361
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Secwities and Exchage Commssio~ VI FEDERA EXPRESS
 
(the "Commssion")
Division of Corpraton Fince . 
Offce of Chief Counsel 
100 F Str N.E.
 

Washigton, DC 20549 

Re: Oak Valley Bancom - Exclusion of Substatialy Implemented Shaholder Proposal 

Laes and Gentlemen:
 

On beha of Oak Valey Bancorp, a Calorna corpration (the "Company"), ths leter advies 
you th the Company intends to noti the sta of the Division of Corpration Fince (the "Sta') of
 

the Company's intention to exclude a shholder proposa frm the Company's proxy materials for its 
2009'Anua Meetig of 
 Shareholders (the "2009 Proxy Matrial"). Mr. Robe P. Laukt (the
 
"Proponentl') submitted the proposal dated Janua is, 2009 (the "Prposal"), atthed as Exhbit A.
 

The Company acknowledged the submission by a lettr dated Janua 28, 2009, a copy of 


which isathed as Exhbit B. . 

In acrdace with Rule 14a-8 under the Securties Exchage Act of 1934, as amended we
 

hereby respectfy request tht the Sta conf tht no enorcement action will be reommended
 

agaist the Company if the Proposal is omitted from the 2009 Proxy Materials. Puruat to Rule 14a­
8G), enclosed are six copies of ths letter and all of its exhibits. A copy ofthis lettr, includi the
 

exhbits, is being maed on ths date to the Proponent in accordance with Rule 14a-8G), inormg the
 
Proponent of the Company's intention to omit the Proposal from the 2009 Prxy Mateals.
 

The Company intends to commence distrbution on its 2009 Prxy Materials on or about
 
March 31, 2009. We ackiowledge tht ths letter is being submitt less th 80 days before the.
 
Company fies its 2009 Proxy Material, which does not meet the submission dead~ reuiement 
under Rule 14a-80). We repetfly request the Sta to waive ths reuiment based on good cause,
 

since the 80-day widow ha aleady passed when the Company recived the Proposa, on
Janua 21,2009. .
 

1. The Proposal
 

The Proposa sets fort the followig resolution:
 

RESOL YED: That the stockholders of Oak Val~y Bancorp hereby
 
reuest the Boar of 
 Directors to support and tae the neceai actions 
to provide for cumulatve' 
 votig in the election ofDirectots, which
mea that each stockhold~r sh be entitled to as may votes as shl 

(S:\OAKNKOIl\LTR\61 lS70.DO 2) 
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equa the number .of shes he or she own, mu,tiplied by the numbe of 
Dirtors to be electe, and he or she may cas al of suh votes for a
 

single candidate or any two or more candidaes, as he or she may see fit. 

2. Basis for Exclusion
 

The Company intends to omit the Proposal from the 2009 Proxy Mateal on the basis of 


Rule 
14a-8(i) (10), b~ause the Compay has substtially. 
 implemented the Proposa. 

Rule 14a-8(i) (1 Q) permts omission ofa proposal if a compay "has aleay substtialy 
implemented the proposa." As note in Exchange Act Release No. 34-20091 (Augut i 6, i 983), only 
substtial implementation is necessar, and it is not necar tht a shaeholder prposa be :fy 
effecte to pennta company to exclude a sheholder proposa under Rule 14a-8(i)(10). Th . 

exclusion is "designted to avoid the possibilty of shaholders havig to consider matt which 
alady have been favorably acted upon by the. 
 maagement. " (See Exchange Act Release No. 34­
12598 (July 7,1976).) The Staha stted, "a determtion tht the company ha substatialy
 

imlemented the proposa depends upon whether its parcular policies, practces, and proedurs 
compare favorably with gudelines of 
 the proposa." Texaco, Inc. (March 28, 1991). The Staha
consistently taen the position tht when a company aleady has policies and proceures in plac 
relati to the subjec matter, or ha implemented the essential objectives in place relatig to the 
subject of 
 the proposal, the sheholder proposal ha been substantially implemented with scope ofRule 14a-8(i)(10). . .
 

Here, the Proposal requests the Company to adopt cumulative votig in the election Diectors.
 

However,. the Company ha aleady substatially implemented the Proposal by permttg cumulatve 

the CGCL. Section 2.8 of 
 the Company Bylaws, as amended, trks
 

voti in its Bylaws. Section 301.5 of the Caforna General Corporations Law (CGCL) alows a 
corporation to elinate cumulative votig only if the corporation is a "listed corporation" with the 
meanng of Section 301.5(d) of 

Section 301.5 of 
 the CGCL, which alows the Company to eJiminafe cumulative votig if 


the Company
is a "listed corporation" with the meang of 


Section 301.5(d). A copy of 
 the relevant provisionS in
the Compay Bylaws is atthed as Exhbit C. However, the Company is curently not a "lid
 

corportion" for purses ofCGCL Section 301.5. 

Section 301.5( d) defies a "lited corporation" as follows:
 

(1) A corpration with outsdig shes listed on the New York Stock
 
Exchage or the America Stock Exchae. 
(2) A corporation with outtanding securitie listed on the National 
Market System of the Nasda Stock Market (or any successor to that
enti). (emphas add)' .
 

. (S:\OAKK\OOll\LTR\6llS70DO 2) 
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On July 1, 2006, the Nasda Stok Market, LLC renaed its National Maket System as the 
"Nasaq Global Maket," mag it the suessor entity to the Natona Market Systm. The 
Company's common stock iš pres~nt1y listed on the Nas Capita Market, but not on the Nasda
 

Global Maket. Therefore, the Company is not curtly a "listed corporation" for puroses of CGCL 
Section 301.5. Thus, cumulative votig is st petted and is in effec purt to CGCL Secon 
708, and each shholder of 
 the Company ha the right to exeris cumulative votig as permttunder the CGCL. . 

Bas on the foregoing, it is the Company's position tht the subject matter of 


the Proposal has
aky bee susttialy implemente and the Proponent's Proposa is therefore moot. Accordgly,
 
the Company concludes th the Proposal may be properly omitted from the Company's 200~ Proxy 
Materials pmsuat to Rule 14a-8(i) (10). If 
 the Proponent elect to exercise his cunu1ative votig
rights in acordance with CGCL Secon 708, the Proponent sh be able to do so, so long as he meet 
the reuiements set fort in Section 708(b) of 
 the CGCL. Section 708(b) requies th ,i(n)o
shareholder sh be entitled to cumulative votes... uness the candidate or candidates' naes have been 
placd in nomition prior to the votig and the shaeholder ha given notice at the meetig prior to the 
votig of the sharholder's intention to cumulate .the shaholder's v.otes." 

3. Action Requested
 

We hereby request confation th the Sta wi not recommend an enforcement action if the
 

Company's omits the Proposal from its 2009 Proxy Materials puruat to Rule 14a-8(i) (10) for the 
reons set fort above. If the Sta disagrees with the Company's conclusion th the Proposa may be
 

so omitted frm its 2009 Proxy Materis, we request the opportty to confer with the Sta prior to 
the issuace ofits position. In addition, we would be pleaed to provide the Stawith such fuer 
inormaton as the Sta may request regardig the matters tht are the subject of the Proposa. 

* * * 

Kidly acknowledge receipt of ths lettr by signg and retu the eiclosed 
Acknowledent of 
 Receipt nfths lettr and retug it in the enclosed envelope. . If 


you have anyqueons or nee any additiona inormtion with regard to the enclosed or the foregoing, pleae 
contact the' undersigned at (415) 243-2241 or Matteo baste at (415) 243-2292. 

Very try yours,
.~&-~ 
Darlene D. Chiang 
LELAN, PARClß, STEINERG,
 
MATZGER & MELNICK, LLP 

(S:\OAKNK\ODll\LTR\61170.DO 2) 



Exhbit A 

Atthed on the folloWig page is a copy of 
 the letter from Robert P. Laum to the Company 
dated Janua 15,2009,. together with the Proposal atthed to such letter as an exbit. 

(s:\OAKNK\OOil\D61240S.DO) 



ROBER P .LAlJKAT 
*** FISMA & OMB Memorandum M-07-16 *** 

January 15, 2009 

Ol,k Valley B~nk'Oorp.
 

1.25 Nort Third Strt
 

OakdaI~1 CA95a'1$ 
Att:entrøn; Cae Secrta 

~erece: Stockholder CUiate V-orlq 'Praol for 20D9,Annual Meeting
 

Dear Sir: 

I stibi:t the resoluton ánd. sup'portng .tel:ntattched,hér~to'~s:,Annex 1 for in.Clion in th 
prxy s.tatement pl Q2d ".atley." ,BsI1Ktt- in ie, ,Qr-fbe-,20tl9 antial meeting of ,stckholdrs
 

(the "Á/al Metig") Of Oak, Valley' BB~E:i".
 

As of 'the' date l'r.eof. l.am the beneficial a.wner of 3,346 $har.e, af commo stoak of Oak V.a1ley 
BankCòIf and intend to continua to hold suCh shar~s thr.~gh the date Of the Annual Meeting. 
Such sharesare fiald'in my bro:kørage ac.ceuntwith C:har1s::Shwâb &. Co., Jnc. As of the dale 
hereof, i haVe cotinuQus.ly t:ld .at, leas $2,00'0',10 market vah,i&Gf Oak Va!ley ,Ba:ncotp
 

securiies as eviq~nøed by a:e.C0unt s.ta~ment ftom 'ChWlel, Schwab & Co., me.. , included :with 
this lettr.
 

I or my reptesntative, duly qualifèd under Mary.Jnd laWI wil appear in person at the Ar-'lual 
Meeting to preent the resølutleh. '
 

This notice. rs sl;brttéd In ,accordance with ,Rule, 14a,. 'ef the Seoories Exchange Act of 193'4, 
as amended. I expect the.attached røsaution âml support 'stantwìl be included In Oak. 
Valley ß'anaorp prQXY',m~tetiarfQl' tile Mouät Meeting unleSs I am otherwise, advie.e/ in wrng. 

If ther are a!')' chani.~" .am~ndme.ts ordeietlon$ tø the ,reslutöi' and supportng stateent 
thatarct Tequ're~ In order to have 'fh$l presented, please, eorra.I me im.meØra'uy at toe above 
,address. 

/"" '
very~tru, ours, , /'/ l-,'
./ 7 ~- ~.. (.
~ ,,' / ' 'L' ~dI'7'

'" 

/J G '~/" ~ /~Li:"
IROb~~.,~t ' 

cc tJn¡te"Sta~,s,Sei:.urtie-s & Exchange Oømmiss:ì, "!h" ' .' . , ,
4565 Steèt, NW 
Waii1~ønl D.C. ~9- .
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Annex 1
 

CUMULATJVE VOTl)(i
 

RESOLVED: That the stoG,hojliåts of 
 Oak Vàl~ ~r'P. herby r$u$$ the. Boa.rd ,of'
Ojfftosuppoii and take: tl neoessary 'Steps to prv.ldø far etJ/afve Y.Qfngifl the 
etecon sf 'DirectOl" wl~h' means 'eaQl ~ékhø'ff~r.shalf, be érirdlØ'to .. ,i;ilY. \1ø1Ø-s $,_11 
,equaUhe huml;er ofsharè he 01" sHe 'aw. ttiulöpfrë :b.y- th humbe, óf-DltetiQn to he eléctiä. 
and-he Qr she may cast 
 all at such votes før ,a single cani;q'ate or any tw 'or more candidats
 
:;:s he ør she may:'seefl.
 

gU0DortinQ: Stment.
 
Uirøer ,th'é Trouble ,A-sset Renef Progtam spOfsord;:Ji the '.u:S. ,G,ovemment Oak Valley
 
BákofP ,issued $13,~OOiODQ,o.Q worth; Cff se,nier .pf'em;ø ,stek; to, ~, U.S. ,~v~mment wiij a
 

5% interest räéand the: 'rl:ghl to pti,l"Qhase 350.046, ~ df öäk Vàlly B$~r¡ (\mon 
s-tock at $5.78 Ii ,shàre.Addtionalryl -a, ¡;ovlsltln of -this' tti'~ ,te raísiDg'the dMdencl 
to cømmon stook wih~tr ,U,;$.G9Vernmet. appTQt:I.1ñ~ fnte fll~ of th prefr. stack
 
ras:es to' 9% in 5 yearsiftl' prefèÄ'd stOC fs nottetll' durig thé,Í1r'fSy.røeriti.
 

On May 14. 2.o0,7shasholders were øfere, right (depe.ri~ènt. ulion how many comman 'shares 
thén held) to purchse comøn'shares at$'11..00 a:ShSre With a d/Vdel'd. we thou,ght. would be 
deteÎf'd by th :Boar-d of Director$.
 

In iignt of these fac16. 'i believe: maiiagemøn of Oak v.ney Ban~çorp owe us a d~älled 
eXplanatin of how this trasaction w.i1 benefit tMe oomman sharholder, 
 how are they going to 
bé able to make real estate loans to hømeowni" profitab/è. 1.fliought that-wastle, object 
 of the 
T.ARP. program. 

This shareholder proposar would make it eaier fOr th cpmmon shaehoJder to e~ct 
independent bpar members. now orin the ma futre. lfýou føJ th presnt board is not
 

selVng the common sharehOlder's bet interest, piease v.ote y.es. 

PLEASE VOTE YE .oN THl.S PROGRAM 



Exhibit B 

Atthed on the followig page is a copy of the lettr from the Company to Mr. Robe P. Laut 
date Janua 28, 2009, which acknowledged the receipt orMr. Laukts letter and his 
submission of the Proposa. 

(S:\OAKNK\OOll\D124S.00) 





Exhbit c 

Atthed on the followig page is a copy of a Seceta's Certcae dated Janua 12,2009, 
certg Sections 2.8 of the Company's Bylaws as curently in effect.
 

tS:\OAK\OOll\Di240S.00) 



Exhibit 3.5
 

OAK VALLEY BANCORP 

SECRTARY'S CERTCATE 

1. The undersigned hereby cerfies that he is the duly appointe Secreta of Oak Valley Bancoip and is sei'ng in 

th capacity in accordance with the Bylaws of the Corporao~. 

2. The underigned fuer certfies th the atthed bylaw proviions have be duly adopted and ar in fu forc an 

effect. 

Dated: Januar 12,2009. 
181 Are J. Knudsen 
AR J. KNSEN'Sec 
Oak Valley Bancorp 

So: OakValléy Bancoip, 8-A12B. January 14, 209
 



OAK VALLEY BANCORP 

LISTED CORPORATION BYLAW PROVISIONS 

SECTION 2.8. VOTIG. The shareholders entitled to notice of any meeting or to vote at any such meeting shall be only, 
the corporation on the record date detined in acordace withpeons in whose nae shares std on the stck records of 


Secon 2.11 of ths Artcle II. 

Votig of shar of the corporaon shall in all caes be subject to the provisions of Sectons 700 through 711, inclusive, of 
the Code. 

The sharolders' vote may be by voice or ballot; provided, however. that any electon for diecrS must be "by balot if 
demanded by any sharholder before the votig has begun. On any matter other than elecon of direcrs, any shareholder may vote 
par of the shar in favor of the proposal and refrin ftm voti the reaiing shar or voie them agst the proposal (other' tha
 

the election of direcrs), but, if the sheholder fals to speify the number of shar which the sharholder is votig afately. it
 

will be conclusively presumed that the shareholder's approng vot ls with respect to all sh that the sharholder is entitled to
 

vote. If a quoru is preent the aftive vote of the majority of the sha represented at the meeg and entied to vote on any 
mater (other than the elecon of diors) shall be the act of 
 the sharholder, unless the vote of a gr number or voting by 
classes is reird by the Code or by the arcles of incorporaton.
 

No holder of any class of stock of the corporation shal be entitled to cumulate vote in connecton with any electon of 
directors of the corporation. 

In any electon of dirers, the candidate receiving the highest number of affnnative votes of the shares entitled to be voted 
for them, up to the number of directors to be elect, sh be elected. Votes agaist the directr and vote witheld shan have no 
legal efect. 

This provision shall become effecve only when the corporation bemes a listed corporation within the meaning of 
Secton 301. of the Code. 

SECTION 3.3. ELCTION AN TE OF OFFICE OF DIRCTORS. The diors shal be electe anually by the 
shaeholder at the anual meeting of the sharholders; provided, tliat if 
 for any rean, the anual meetig or an adjourent 

1 

Souce: Oak Valey Bancorp. 8-A12B. January 14,200 




