
UNITED STATES
SECURITIES AND EXCHANGE COMMISSION

WASHINGTON, D.C. 20549-3010

DIVISION OF
CORPORATION FINANCE

March 5, 2009

J. Robert Suffoletta
Wilson, Sonsini, Goodrich & Rosati
900 South Capital of Texas Highway
Las Cimas IV, Fifth Floor
Austin, TX 78746-5546

Re: National Instrents Corporation
Incoming letter dated Januar 5, 2009

Dear Mr. Suffoletta:

This is in response to your letter dated Januar 5,2009 concerning the shareholder
proposal submitted to NT by the Laborers' Distrct Council and Contractors' Pension

Fund of Ohio. Our response is attached to the enclosed photocopy of your
correspondence. By doing this, we avoid having to recite or summarze the facts set forth
in the correspondence. Copies of all of the correspondence also wil be provided to the
proponent.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division's informal procedures regarding shareholder
proposals.

Sincerely,

 
Heather L. Maples
Senior Special Counsel

Enclosures

cc: Ralph Cole

Co-Chairman
Laborers' Distrct Council and Contractors' Pension Fund of Ohio
77 Dorchester Square
Westerville, OH 43081-3351



March 5, 2009

Response of the Offce of Chief Counsel
Division of Corporation Finance

Re: National Instrents Corporation
Incoming letter dated Januar 5,2009

The proposal requests that the board of directors initiate the appropriate process to
amend NT's corporate governance guidelines to adopt and disclose a wrtten and detailed
succession planng policy, including featues specified in the proposal.

There appears to be some basis for your view that NT may exclude the proposal
under rule 14a-8(i)(7), as relating to NI's ordiary business operations (i.e., the
termination, hiring, or promotion of employees). Accordingly, we will not recommend
enforcement action to the Commission if NT omits the proposal from its proxy materials
in reliance on rule 14a-8(i)(7).

Sincerely,

 
Raymond A. Be
Special Counsel



DIVISION OF CORPORATION FINANCE 
INFORM PROCEDURES REGARDING SHAREHOLDER PROPOSALS
 

The Division of Corporation Finance believes that its responsibility with respect to 
matters arising under Rule 14a-8 (17 CFR 240. 
 14a-8), as with other matters under the proxy 
rules, is to aid those who must comply with the rule by offering informal advice and suggestions 
and to determine, initially, whether or not it may be appropriate in a paricular 
 matter to 
recommend enforcement action to the Commission. In connection with a shareholder proposal 
under Rule 14a-8, the Division's staff considers the information fushed to it by the Company 
in support of its intention to exclude the proposals from the Company's proxy materials, as well 
as any information furnished by the proponent or the proponent's representative. 

Although Rule 14a-8(k) does not require any communications from shareholders to the 
Commission's staff, the staffwil always consider information concerning alleged violations of 
the statutes administered by the Commission, including argument as to whether or not activities 
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff 
of such information, however, should not be construed as changing the staff s informal 
procedures and proxy review into a formal or adversary procedure. 

It is important to note that the staffs and Commission's no-action responses to 
Rule 14a-8G) submissions reflect only informal views. The determinations reached in these no­
action letters do not and canot adjudicate the merits of a company's position with respect to the 
proposal. Only a court such as a U.S. Distrct Court can decide whether a company is obligated 
to include shareholder proposals in its proxy materials. Accordingly a discretionary 
determination not to recommend or take Commission enforcement action, does not preclude a 
proponent, or any shareholder of a company, from pursuing any rights he or she may have against 
the company in cour, should the management omit the proposal from the company's proxy 
materiaL. 
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VIA EMAL (shareholderproposalrÆec.gov) 

u.s. Securties and Exchange Commission 
Division of Corporation Finance 
Offce of Chief Counsel 
100 F Street, N.R 
Washington, D.C. 20549 

Re: Stockholder Proposal Submitted by the Laborers' District Council and 
Contractors' Pension Fund or Ohio 

Ladies and Gentlemen: 

Ths letter is submitttX on behalf qf National Instrents Corporation (''N' or the
 

"Company") pursuant to Rule 14a-8(j) under the Securities Exchange Act of 1934, as amended 
(the "Exchange Act"). The Company has received a stockholder proposal and supporting 
statement (together, the "Proposal") from the Laborers' District Council and Contractors'
 

Penion Fund of Ohio (the "Propònent") for inclusion in the proxy materials (the "2009 Proxy 
Materals") that the Company intends to distrbute in connection with its 2009 anual meeting of 
stockholders (the "2009 Anual Meeting"). Enclosed with this letter are a copy ofthe Proposal, 
the cover letter dated December 1, 2008 accompanyig such Proposal (''Proponent's Cover 
Letter") and other correspondence the Company has exchanged with the Proponent relatig to 
the Proposal. 

For the reasons explained in fuer detail on 
 Exhibit A hereto, the Company intends to
omit the Proposal from its 2009 Proxy Materials. The Company believes that the Proposal may 
be properly omitted from its 2009 Proxy Materials under Rule 14a-8(i)(7) because the Proposal 
deals with a matter relating to the Company's ordinary business operations. 

By copy of ths letter and the enclosed. matenals, the Company is notifyng the Proponent 
of the Compani s intention to omit the Proposal from its 2009 Proxy Materials. 

The Company respectfully requests 
 the concurence of the Staff (the "Staff') of the 
Division of Corporation Finance of the Secunties and Exchange Commssion (the
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"Commission") that it will not recommend any enforcement action if the Company omits the 
Proposal from its 2009 Proxy Materials. 

Please acknowledge receipt of this letter and the enclosed material by return email. If 
you have any questions or would like any additional inormation regarding the foregoing, please 
do not hesitate to contact the 
 underigned at (512) 338-5439. 

Sincerely, 

WION SONSINI GOODRICH & ROSATI 

?~~~ 
Enclosures 

cc: Mr. David Hugley, National Instrents Corporation
 

( david.hugley~i.com) 

Ms. Jennfer O'Dell
 

Assistant Director ofLIUNA Deparent of Corporate Mfairs 
Laborers' International Union ofNurt America - Corporate Governce Project 
905 16th Street, NW
 
Washington, DC 20006
 

2
 



Exhibit A
 

COMPAN'S INTENT TO OMIT STOCKHOLDER PROPOSAL
 

1. Sumar of 
 Proposal 

On December 1, 2008, the Company reeived a letter from the Proponent containng the 
following proposal: 

"Rèsolved: That the shareholders of National Instrents Corporation
 

the Board of Directors initiate the appropriate("Company") hereby request tht 


process to amend the Company's Corporate Goverance Guidelies
 

("Gmdelines") to adopt and disclose a wntten and detailed succession planing 
policy, includig the following specific features: 

· The Boar of 
 Directors wil review the plan anually; 
· The Board wil develop cntera for the CEO position which wil reflect 

the Company's business strategy and will use a formal assessment 
process to evaluate candidates; 

· The Board will identify 
 and develop internal candidates; 
· The Board will begin non-emergency CEO succession planing at 

least 3 years before an expected transition and will maintain an 
emergency succession plan that is reviewed anually; 

· The Board will anually produce a, report on its succession plan to 
shareholders." 

II. Analysis
 

Rule 14a-8(i)(7) provides that a company may omit a stockholder proposal from its proxy 
materials "(i)f the proposal deas with a matter relating to the company's ordinar business 
operations." As discussed herein, 
 the Company believes tht the Proposal may be excluded from 
the 2009 Proxy Materials under Rule 14a-8(i)(7) because it deals with the management of the 
Company's CEO succession polices and practices. an ordinar business matter the resolution of 
which should be left to the board of dictors and management. 

The Staff has applied the ordin business exclusion in severa no-action letters 
involving proposals relating to CEO succession planing and policy and has consistently taen 
the view that CEO succession planning and policy falls withn the scope of a company's
 

management of the workforce. an ordin business problem that should be resolved by 
management and the board of directors, rather than stockholders. In paricular, the Proposal is 
identical in wording to the proposal submitted in late September 2008, which was the subject of 
a no action letter from the Sta. See Whole Foods Market. Inc. (available November 25. 2008). 
Further, the Proposal is substantially similar to other proposals relatig to CEO succession policy 
and plang, which Were also subject to earlier no-action letters from the Staff: Merrll LYl~ 
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(available Februar 12. 2008); Verizon Communcations (available Februar 12. 2008); Toll 
Brothers. Inc. (available January 2.2008) and Ban of Amerca (available Januar 4.2008). In 
eah of the above-referenced no-action letters, the Staff has confrmed that companes may 
exclude, puruat to Rule 14a-8(i)(7), stockholder proposals relatig to CEO succession planng 
and policy frm anual meeting proxy materials because they 
 relate to a company's ordinar 
business operations (i.e., the termination, hinng or promotion of employees). Accordingly, the 
Company believes tht ths queston of whether the Proposal is excludable in reliance on Rule 
14a-8(i)(7) has been clearly setled by the Sta 

The Commission has provided specific guidace on the policy rationale for the "ordiar
 

. business exclusion" in Exchange Act Release No. 34-40018 (May 21, 1998) (the "1998 
Release"). In the 1998 Release, the Commssion observed that the general underlying policy of 
the ordina business exclusion is cònsistent with the policy of most state corporate laws: "to 
confie the resolution of ordina business problems to management and the board of diectors,
 

since it is impracticable for shaeholders to decide how to solve such problems at an anual 
sheholders meetig." rd. The Commission then went on to identify the two central 
considerations in applying the ordinar business exclusion: 

"The first relates to the subject matter of the proposal. Certai tasks are so 
fudamental to mangement's abilty to run a company on a day-to-day basis that 
they could not, as a practical matter, be subject to direct shareholder oversight.
 

Examples include the management of the workforce, such as the hiring. 
promotion and termination of employees. . . 

The second consideration relates to the degree to which the proposal seeks to 
"micro-manage" the company by probing too deeply into matters of a complex 
natue upon which shareholders, as a group, would not be in a positionto make an 
informed judgment. This consideration may come into play in a number of 
circumstances, such as where the proposa involves intrcate detail, or seeks to 
impose specific tie-frames or methods for implementig complex policies." 
(emphasis added)
 

The Company believes that the Proposal. clearly falls within the ordinary business 
exclusion based upon the application of the foregoing consideratons. CEO succession planing 
necessarily involves the maagement of the Company's workforce and decisions regarding the 
hinng, promotion and tennation decisions by the Company's board of directors. For example, 
the designation of a potential successor or successors to the CEO might involve a decision to 
promote and/or increase the responsibilties of an existing executive. As noted in the above~ .
 

referenced recent no-action letter, the Staf has consistently concurred with exclusion of
 

stockholder proposals involving managerial succession because such proposals involve the 
hiring, promotion and termnation of 
 employees. See Wachovia Corporation (available Februar 
17.2002) (statig that a stockholder proposal instrcting the board of directors to seek and 
 hire a 
new CEO withn six months is excludible because the ''terinaion, hirg or promotion of 
employees" relates to ordinar business operations); Wilow Financial Bancorp. Inc. (available 
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Augut 16.2007) (stating that a stockholder proposa recommending the replacement of the CEO 
and CFO is excludible because the "terination, hinng or promotion of employees" relates to 
ordinary business operations); The Boeing Company (available Februar 10. 2005) (stating that a 
stockholder proposal urging that independent directors approve, rather than merely review, the 
hiring of cerain 
 senior executives is excludible because the "teration, hinng or promotion of 
employees" relates to ordinary business operations). 

The other central consideration underlying the policy of the ordinar business exclusion 
is the degree to which the proposal seeks to "micro-mange" the company by probing too deeply 
into matters of a complex nature upon which stockholder, as a grup, would not be in a position 
to make an informed judgment. With the assistance of senior management, the Company's 
board of directors has the intiate knowledge of the Company's operations, strategic business 
operations and other human resources requirements to formulate management succession
 

policies. With its numerous customer relationships, employees and presence in several
 

countres, the Company's boar of directors must carefuly and strategically select the key 
personnel who are to lead the Company in its multifaceted and global business. It is impractical 
to expect tht the Company's stockholders, either individually or collectively, would have the 
necessar information to mae an informed judgment. The Proponent's supportng statement
 

admits as much, stating: "(a) boards biggest responsibility is succession planing. It's the one
 

area where the board is completely accountable, and the choice has significant consequences. . . 
for the corpration's future." (emphasis added). 

The level of micro-managing is demonstrated by maner in which the Proposal seeks to 
impose specific implementatiori of a complex policy. Some of the specific features of the 
Proposal (e.g., the formal assessment process and the non-emergency succession plan completed 
at least 3 years before an expected trition) seek to impose specific time frames and/or
 

methods for implementing the Prposal. The Proposal caIls for the adoption and disclosure of a 
wrtten and detailed succession plang policy, among the feates. of which wil include an 
obligation to identity and develop interal candidates. The Proposal also requests that the 
Company's board of directors develop criteria for its CEO position which will reflect the 

. Company's business strategy and disclose, annually, to the Company's stockholders, the 
succession plan. A succession plan often includes highly confidential and sensitive information 
about potential candidates for development and succession and is not disclosed externally, and 
may not be disclosed internally beyond the Company's board of directors out of concern that key 
executives not identified as potential successors may ternate their employment with the 
Company. Alternatively, competitors to the Company could tr to hie away candidates not 
identified for selection. Furer, the Proposal's requirement tht the succession policy "identity 
and develop interal candidates" could impede the repruitment of outstanding external 
candidates, who may assume that career advancement in one or more prominent positions in the 
Company are foreclosed to them. 

In addition to negative impact on the Company's retention and recruitment of senior 
executives, the Proposal infnges upon the Company's right to decide the timing and level of 
disclosure of sensitive and confidential business information, the disclosure of which could cause 
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competitivehan to the Company. The Proposal expressly requests that the Company 
 develop 
critera for the CEO position in a wrtten and detailed succession plan, which criteria shall reflect 
''te Company's business strategy". Because the Proposal also requests that the Company 
produce a report of its succession plan anually to its stockholders, there is high like1íhood tht 
competitors of the Company would gain insight into certain long-term strtegic objectives and 
plans, allowig such competitors to prepare counter strategies and thereby gai an . advantage
 

over the Company. 

m. Conclusion
 

On the basis of the foregoing and on behalf of the Company, we respectfully request the 
concurence of the Staf that 
 the Proposal may be excluded from the Company's 2009 Proxy 
Materials for the 2009 Aiual Meetig. 

************** 
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Sen Via Fu 512-795-6913
 

Dec 1, 20 

Mr. DaYid Hugely
 
Vice Pridcnund Coiprae Sec
 
Nation Innits Corporion
 
11500 Nor MoPa Expressway 
Aus TX 78759
 

.D Mr. Hugely,
 

On behal of me Laores. Distct Counil and Coracol"' Pcusion Fud of
 

Ohi ("Flmdtl).i hey submit me eudO!ed dieholdcrprpoal ("Propal'') for 
inlusion intbe Naionbtnts Cotraon rtCompanyJl) proxy statement to be
 

cicu1a to Company sharlders in cojunctio wiùi th ne anua meg of 
shholdes. Th Pros is sutt uner R.ule 14(a)-8 (Pposal of Sccnty
 
Holde) of the U.S. Secures an Eic:hage Commsio.sprxy regulatis. 

The Fu is th beneficia ~ of ap.prximaly 529 sh of th Comy's
com sto. which have bt:n lid cously for more than å. yea prior to tbs da 
of submssion Th Prposal is submi in Ql' to p1ote a goverce syste at th
 

Company tht enbles th Boa and sen magement to m.c th Company fu th
long-te MaimigthCo1S we genertin capity overile long-te
win bet see th intats of the Compy sharol an other imp eonstÏtii 
of th Ccpay. 

The Fu inten to hold the shar ibgb th date of 
 !h Coany's Gxt 
anua metig of sharold. The re holder of th sto wi prvide the
app!ie verion of me Fun's becia own by separate let. Either th
\Uign or a designte reprctav~ wil pres the Pral for consideon at
ih ao meg of shaoldes. 

If yo have any quetions or wih to discus the Pral. pleae cot Ms.
Jenfer O'Dl, Assisant Di of the UUA Dear of Corpate Afrs at 
(202) 942-2359. Copes of corrponene or a requet for a "ntracn" lett should be
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Relve: That the shareholders of National 
 Instrumets Cotpl:tion 
(-Copanyj herahy request that th Board of Dlredrsini1ate Uie approprite

proes to amend the CompanYs Corprat Govern Guidelines 
("Guldünes.) to adopt an dlSlos a wrin and detaile succion planning
 

poiCy, inluding the folowing spefi featres:
 

. The Board of Dirers willraview the plan annually;
 

. The Bord wil devlop crieria for the CEO poitio which wilt reflect the
 
company's busines straegy and WiU use a fonnal assessment procss to 
evaluate candidats; 

· The Board will identify an develop intern caidate; 
· . Th BOard will .begjn non-emargency ceo sucssion planning at least 3 

yea befor an exct transItion and will maIntain an emergency
 
sucesion plan that is reviewed annually; 

· .The Board win annualy procluce a report on Its succession plan toshareholders. . 
Supportng Stnt:
 

. CEO suession Is one of th primary responsibilitie~ of the bord of 
directors. A rent st pubUShd by the NACO quote a directr of. a larg
 
technology firm: -lA bord's biggest rQ&posibjlity Is Sucssion planning. Ifs th
one are where the board is copletely accntable, and the choice has 
~Igniflcat coseuences, goo and bad, for the corpration's Mure.. (Th Rol 
of the 
 Board in CEO Su: A Be Practices Stuy. 2(6). The study also
cited research by Challenger, Gra & ChlÛtmas that '"EO departre double in
20, wih 1228 depures réed fromUie beinning of 2005 through 
November, up 102 percnt from Uie same péri in 20..
 

In Its 2007 st 
 What Make the Mo Admired Companis Great Boatr 
Governce and Effeve Human Capital Magement Hay Grop founc tht 
86% of the Mo Admired Compay board hae a well defined CEO succesn 
plan to prepare for replacment of the CEO on along-term basis and that 91%
have a well defined plan to cor the emergency loss of th CEO that Is 
disQussd at least annually bytl bord.
 

The NACD report identfied sera betprac$ and innotions in CEO 
succssion planning. Th repo fond tht bord of companies with sucSSul
 

CEO transitions are morellkeyio have well-devloped sucesion plas that are 
pu In place weK bere a transitIon. are fous on developing intern

candates an include clear candidate criteria and a form assment 
proce. Our propois Intended to have ti bord adopt a wrien polic 
containing several specific best pract in order to ensure a smoo trnsiton
In the event of th CEO's deprture. Wê urge shatêholders to voê FOR our 
proposal. 
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Stoolder Prosal 

De Ms. O'Dell: 

We wr on behof our client NatiQI Instcnts Corpon (th "COl~'). Th 
Company is in rept of the let da Der 1, 2008 frm Ra Cole, Co-Ch of the
 
LaOJ:s' Díct Comici and Coiirs' Penion Fund of Oho (the '~enion Fund''), regag 
th sumission of astolde prsa relati to the adption of a suionpiamng policy
 

(the "ProiÙ") for inlusoiiin the pr staen an form of prxy to be distribut in
 
connti wit the next im me of 
 th stockholde of the Company. In accrdanoe with
 

Mr. Cole's reues, we aro diting ths response to your attion.
 

To be eligile to sut a proposal Rue 14a-8(b) (the ~") prmulgaed under the 
Securties Exch Act of 1934, as amended (the "Exchage ~"). rems the propot to hae
 

conuusly held at leas $2,000 in ni vaue or 1% of 
 the outsdig numbe offhe Copany's
 
secties entled to be voted on th pral at the meetig for at lea on year by the date of
 

ii.lmrlssion oftha prpo. Also, the prnei mus cotiue to hold th seces tbough the 
date of the mee. Sin th Pension Fud is not th registecd hold of sh of common stock
 

. of th Company. the Compan is not ablo to ver wheter the Penion Fun meets the forgoing 
requrets. AccIdy, the Penion Fu must submit a wr Btatftni the brker or
 
ban who is the regsted holder onbcf ofPcision Fun verfyg that such rcster holdç 
ha held contiously sÍnçe at leas December 1, 200 at leat $2,000 in i:ct value or 1 % of the
 

outs Dumbe of sh of common stck of Company. 

In åCdwce with Ru1c.14a-S(t) oftl Exche Ac your respons sh be postared
 
or traned elecnically with i 4 caenda days of the dae of ret of this lette. If 
 the 
respse is not submitt by the foregoin deline. th Prposal wiii Dot be çonered fOJ
 

inclusion in the Coany's prxy mas. 
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by the reqed 14 day dea, th Prposa might rase other issues thtfomi a basis for exclusion 
fr th Coy's prxy stt an fo of 
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