
UNITED STATES
SECURITIES AND EXCHANGE COMMISSION

WASHINGTON, D.C. 20549-3010

Febru 12,2009

Lauren S. Tashma
Vice President and Associate General Counsel
Forte Brands, Inc.

520 Lake Cook Road
Deerfield, IL 60015-5611

Re: Forte Brands, Inc.

. Incoming letter dated December 22, 2008

Dear Ms. Tashma:

This is in response to your letter dated December 22, 2008 concernng the
shareholder proposal submitted to Forte Brands by Kenneth Steiner. We also have
received a letter on the proponent's behalf dated January 10,2009. Our response is
attached to the enclosed photocopy of your correspondence. By doing ths, we avoid
having to recite or sumarze the facts set forth in the correspondence. Copies of all of
the correspondence also wil be provided to the proponent.

In connection with ths matter, your attention is directed to the enclosure, which
sets fort a brief discussion ofthe Division's informal procedures regarding shareholder
proposals.

 

 
Heather L. Maples
Senior Special Counsel

Enclosures

cc: Kenneth Steiner
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Februar 12,2009

Response of the Office of Chief Counsel
Division of Corporation Finance

Re: Forte Brands, Inc.

Incoming letter dated December 22, 2008

The proposal relates to special meetings.

There appears to be some basis for your view that Forte Brands may exclude
the proposal under rule 14a-8(f). Rule 14a-8(b) requires a proponent to provide a wrtten
statement that the proponent intends to hold its company stock through the date of the
shareholder meeting. It appears that the proponent did not respond to Fortune Brands'
request for this statement. Accordingly, we wil not recommend enforcement action to
the Commission if Forte Brands omits the proposal from its proxy materials in reliance
on rules 14a-8(b) and 14a-8(f). In reaching this position, we have not found it necessar
to address the alternative bases for omission upon which Forte Brands relies.

 
Damon Colbert
Attorney-Adviser



DIVISION OF CORPORATION FINANCE 
INFORMAL PROCEDURES REGARING SHARHOLDER PROPOSALS 

The Division of Corporation Finance believes that its responsibility with respect to 
matters arsing under Rule 14a-8 (17 CFR240.14a-8), as with other matters under the 
 proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions 
and to determine, initially, whether or not it may be appropriate in a paricular matter to 
recommend enforcement action to the CoInission. In connection with a sharehoider proposal 
under Rule 14a-8, the Division's staff considers the information furnshed to it by the Company 
in support of its intention to exclude the proposals from the Companý's proxy materials, as well 
as any information furnished by the proponent or the proponent's representative. 

Although Rule 14a-8(k) does not require any communcations from shareholders to the 
Commission's staff, the staffwil always consider information concernng alleged violations of 
the statutes administered by the Commission, including arguent as to whether or not activities 
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff 
of such information, however, should not be constred as changing the staffs informal
 

procedures and proxy review into a formal or adversar procedure. 

It is important to note that the staffs and Commission's no-action responses to 
Rule 14a-8G) submissions reflect only informal views. The determinations reached in these no-
action letters do not and canot adjudicate the 
 merits of a company's position with respect to the 
proposal. Only a cour such as a U.S. Distrct Court can decide whether a company is obligated
 

to include shareholder proposals in its proxy materials. Accordingly a discretionary 
determination not to recommend or take Commission enforcement action, does not preclude a 
proponent, or any shareholder of a company, from pursuing any rights he or she may have against 
the company in cour, should the management omit the proposal from the company's proxy 
materiaL. 



JOHN CHEVEDDEN
 

  

January 10,2009

Offce of Chief Counel
Division of Corpration Finance
Securities and Exchange Commission
100 F Street, NE
Washigton, DC 20549

# 1 Fortune Brands, Inc. (FO)
Rule 14a-8 Proposal by Kenneth Steiner
Special Shareholder Meetings

Ladies and Gentlemen:

This responds to the company December 22, 2008 no action request regarding this rule 14a-8
proposal by Kenneth Steiner.

In regard to the company (b) and (f) objections, the company provided the tiely December 1,
2008 broker letter as its own exhbit and confed that it was acceptable in the below December
1, 2008 email message. Plus the company confired that "An email message from (John
CheveddenJ will suffce" for "confirmation that Mr. Rossi intends to own the shares thoug the
anual meeting" according to the December 1, 2008 company message below.

Plus the company provided no verfication tht its November 17, 2008 letter was received by
anyone.

The company provided these email messages as its own exhbits - but not in ths order (emphasis
added):
----- Forwarded Message
From: "Roche, Mark" ~mark.roche(§fortunebrands.com;:
Date: Man, 1 Dec 2008 12:30:04 -0500
To: olmsted  

Subject: RE: Rule 14a-8 Broker Letter (FO) SPM

Mr. Chevedden,

Mr. Steiner did not authorize us to communicate with him through you, so
we sent the letter directly to him requesting proof of share ownerhip
and intent to retain the shares through our annual meeting.

Thank you for you communication with respect to Mr. Rossi's proposal.
The broker letter is suffcient to show ownership, but we would like
confirmation that Mr. Rossi intends to own the shares through the annual
meeting. An email message from you wil sufce.

I hope you had a happy Thanksgiving.
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----- F  
From:  
Date: Tue, 02 Dec 200819:42:26 -0800
To: "Roche, Mark" ~mark.roche(gfortunebrands.com;:
Subject: Rule 14a-8 Broker letter (FO) SPM

Mr. Roche, I just spoke to Mr. Steiner and he said he had not received anyting
from the company.
Thank you.
John Chevedden

----- F  
From:  
Date: Thu, 11 Dee 200817:12:34 -0800
To: "Roche, Mark" ~mark.roche(§fortunebrands.com;:

Subject: Rule 14a-8 Proposal (FO) Kenneth Steiner

Mr. Roche, Mr. Kenneth Steiner intends to hold his stock past the date of the
annual meeting. Please advise in one business day whether there is any funher
rule 14a.8 requirement.
Sincerely,
John Chevedden

This responds to the additional company December 22, 2008 no action request objections
regarding this rule 14a-8 proposal by Kenneth Steiner with the followig text (emphasis added):

Special Shareowner Meetings
RESOLVED, Shareowners ask our board to take the steps necessary to amend our
bylaws and each appropriate governing document to give holders of 10% of our
outstanding common stock (or the lowest peræntage allowed by law above 10%) the
power to call special shareowner meetings. This includes that such bylaw and/or
charter text wil not have any exception or exclusion conditions (to the fullest extent .
permitted by state law) that apply only to shareowners but not to management and/or
the board.

Statement of Kenneth Steiner
Special meetings allow shareowners to vote on importnt matters, such as electing new
directors, that can arise between annual meetings. If shareowners cannot call special
meetings, management may become insulated and investor returns may suffer.

This proposal topic won impressive suppon at the following companies (based
on 2008 yes and no votes):

Occidental Petroleum (OXY
FirstEnergy Corp. (FE)

Marathon Oil (MRO)

66%
67%
69%

Emil Rossi (Sponsor)
Chris Rosi
Nick Rossi

The proposa is internally consistent. The first sentence of the proposal would empower each
shareholder, without exception or exclusion, to be par of 10% of shareholders (actig in the
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capacity of shareholders only) able to ca a special meetig. Ths sentence does not exclude any 
shareholder from being par of the 10% of sharholders. The fact that there is no exclusion of 
even a single shareholder - contradicts the core company "exclusion" argument. The company 
has not named one shareholder who would be excluded. 

This rule 14Er8 proposa does not seek to place limts on management and/or the board when 
members of the management and/or the board act exclusively in the capacity of individual 
shaeholders. For instce this proposa does not seek to compel a member of manement 
and/or the board to vote their shares with or against the proxy position of the entie board on
 

ballot items or to require directors to buy stock. 

The company's specUlative misinterpretation of 
 the proposal appears to be based on a false 
premise that the overwhelmg purose of shareholder proposas is only to as the individual 
board members to tae action in their limited capacity as private shareholders. To the contrar 
most, if not alL, rue 14a-8 proposas ask the board to act in its capacity as the board. 

The company has not produced evidence of any rue . 
 14a-8 shareholder proposa to back up its 
speculative misinterpretations in which board members were asked to take action on their own 
and only in their limited capacity as private shareholders. And the company has not produced 
any evidence of a shareholder proposa with the purose of restctig rights of the directors 
when they act as private shaeholders. The company apparently draf its no action request based 
on a belief that the key to wrtig ano action reques is to produce a number of highy 
speculative or spculative meangs for the resolved statements of rue 14a-8 proposals. 

The company does not explain why it does not alternatively back up its (i)(2) objection by 
requestng that the second sentence of the resolved statement be omitted. 

The company objection is confused because it creates the false assuption tht the resolved
 

statement of shareholder proposals on established topics, such as declasifyg the board, are
 

pricipaly directed to the members of 
 the board in their capacity as individua shareholders. 

Thus the well-established 2008 Invacare Corporation type proposal in the next paragph, that 
was voted at the 2008 Invacare anual meeting (and all simlar estblished proposa topics),
 

could be excluded hencefort using the sae compay no action request conjectue. 
Specificaly, though a claim that the Invacare proposa and proposals like it are in reality asking 
the board to declassif the board and yet are only calig for the board to áct in the capacity of 
individual shareholders to declassify the board (and individua shareholders have no power to 
declasify the board).
 

"BE IT RESOLVED, that the stockholders of Invacare Corporation request that the 
Board of Directors take the necessary steps to declassif the Board of Directors and 
establish annual elections of directors, whereby directors would be elected annually and 
not by classes. This policy would take effect immediately, and be applicable to the re­
election of any incumbent director whose term, under the current classified system, 
subsequently expires." 

Shareholders should not be denied the opportty to vote on ths topic in 2009. The followig
 

resolved text which was excluded in 2008 at some companes, nonetheless received 39% to 48% 
support at five major companes in 2008:
 
RESOLVED, Special Shareholder Meetings, Shareholders ask our board to amend our
 



bylaws and any other appropriate governing documents in order that there is no 
restriction on the shareholder right to call a special meeting, compared to the standard 
allowed by applicable law on callng a special meeting. 

Apparently 39% to 48% of 
 the shareholders (based on yes and no votes) at these companes were 
not confed on the immedately above text on ths topic:


Home Depot (H) 39%

Sprint Nextel (S) 40%
Allstte (ALL) 43% 
Ban of America (BAC) 44% 
CVS Caemark (CVS) 48% 

The above voting results are evidence of the importce of ths topic to shaeholders and given 
this level of importce - shareholders should not be denied the opportty to vote on ths topic 
in 2009. 

The company (i)(6) objection appears to be dependent on unqualifed acceptance of 
 its (i)(2) 
objection which is basd on the false theory that rue 14a-8 proposas typically request that board 
members take action as private shareholders. 

The outside opinon also appear to be to be dependent on unqualified acceptace of the 
company's (i)(2) objection. 

For these reasons it is reuested that the stfind that this resolution canot be omitted from the 
company proxy. It is also respectflly requested tht the shareholder have the last opportty to 
submit material in support of including this proposa- since the company had the fist 
opportity . 

Sincerely, 

~.
 ..-­

cc:
 
Kenneth Steiner
 

Mark A. Roche 'mark.roche~fortebrands.com:;
 



Lauren S. Tashma 
Vice President and Associate General Counsel 

FORTUNE 
B~ANDS 

December 22, 2008 

BY EMAIL AND FEDERAL EXPRESS 
U.S. Securties and Exchange Commission 
Division of Corpration Finance
 
Offce of Chief Counsel
 
100 F Street, N .E. 
Washington, D.C. 20549 
. shareholderproposal~sec.gov 

Re: Fortune Brands, Inc.; Commission File No. 1-9076
 

Exclusion of S/iareholder Proposal Pursuant to Rules 14a-8(b), 14a­
8(1, 14a-8(i)(2) and 14a-8(i)(6)
 

Ladies and Gentlemen: 

This letter and its attachments are submitted by Forte Brands, Inc., a Delaware 
corpration ("Fortune Brads" or the "Company) to the staf of the Division of
 

Corporation Finance (the "Staff') not fewer th 80 days before Fortne Brands intends 
to file its 2009 proxy sttement and fonn of proxy (together, the "2009 Proxy Materials") 
.with the Securities and Exchange Commission (the "Commssion"). ° The Company 
repectflly requests the confrmation of the Staff that it will not recommend any 
enforcement action to the Commission if the Company excludes the attached stockholder 
proposal (the "Proposal") from the 2009 Proxy Materials pursuant to (i) Rules 14a-8(b) 
and 14a-8(f) on the basis that the Proponent did not adequately correct the deficiencies 
identified by the Company within 14 days by failng to include his own written statement 
that he intends to continue to hold his Company shars though the date of the 
Company's 2009 anual meeting of stockholders (the "2009 Anual Meeting"), (ii) Rule 
14a-8(i)(2) on the basis that, if implemented, the Proposal would cause the Company to 
violate Delaware law, and (ii) Rule 14a-8(i)(6) on the basis that the Company lacks the 
power and authority to implement the Proposal. 

As required by Rule 14a-80), six copies of this letter and all attachments ar 
being sent to the Commission. Also, as required by Rule 14a-8G), a complete copy of 
this submission is being provided contemporaneously herewith to Mr. Kenneth Steiner 
(the "Proponent"), the stockholder who submitted the ProposaL.
 

The Company intends to file its 2009 Proxy Materials on or about Marh 13, 
2009. The 2009 Anual Meeting is scheduled to be held on April 28, 2009. Fortune 
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Brads received the stockholder proposal (the "Proposal") from the Proponent on 
November i 0, 2008. A copy of the Proposal is attached as Exhibit A. The Proponent 
submitted the Proposal for inclusion in Forte Brands' 2009 Proxy Materials for the 
2009 Anual Meeting. 

I. Background
 

The Proposal was submitted to the Company on November 10,2008 via an email 
forwared to the Company by John Chevedden. The Proposal did not contain a cover 
letter, included only the postal address of the Proponent and listed no other mean of 
contactig the Proponent. The Proposal states as follows: 

"RESOLVED, Shareowners ask our board to take the steps 
necessary to amend our bylaws and each appropriate 
governng document to give holders of 10% of our
 

outstanding common stock (or the lowest percentage
 

allowed by law above 10%) the power to call special 
shareowner meetings. (emphasis added) This includes that 
such bylaw and/or charer text wiU not have any exception
 

or exclusion conditions (to the fulest extent permitted by 
state law) that apply only to shareowners but not to
 

management and/or the board." 

The Proponent did not include with the Proposal evidence demonstrating
 

satisfaction of the ownership requirements of Rule 14a.8(b), nor did he include a 
statement that he intended to hold his Company shares through the date of the 2009 
Anua Meeting. Accordingly, the Company sought verification from the Proponent of 
his eligibility to submit the ProposaL. On November 17, 2008 the Company sent a 
deficiency notice to the Proponent via U.S. certified mail to the postal address indicated 
in the Proposal (the "DefiCiency Notice"). The Deficiency Notice was sent within 14 
calendar days of the Company's receipt of 
 the ProposaL. The Deficiency Notice notified 
the Proponent of the requirements of 
 Rule 14a-8(b) and how the Proponent could cure the 
procedural deficiencies. A copy of 
 the Deficiency Notice is attached hereto as Exhbit B. 
.The Deficiency Notice stated that the Proponent has not complied with Rule 14a-8(b) 
under the Exchange Act by the failure to submit documentay evidence to establish (i) 
tht he is the beneficial owner of at least $2,000 in maket value, or i %, of the
 

outstading common stock of the Company; and (ii) that as of November 10, 2008, he 
has held such common stock continuously for at least one year. Furter, the Deficiency 
Notice alerted the Proponent to the fact that he had not provided a written statement that 
he intends to continue to hold his common stock thrugh the date of the 2009 Annual 
Meeting. A copy of Rule i 4a-8(b) was attached to assist the Proponent in complying 
with the requirements and correcting the deficiencies. 
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According to United States Postal Service tracking records, delivery of the 
Deficiency Notice to the address specified in the Proposal was attempted on November 
20, 2008 at 4:12 P.M. A notice was left at the address statig that the letter could be 
redelivered or picked up at the post offce. A copy of the tracking record is attached 
hereto as Exhibit C. To date, post offce records indicate that the letter has not ben 
retrieved by the Proponent from the post offce. 

On November 28, 2008, the Company received an electronic communication from 
Mr. Chevedden inquiring as to whether the Company waives the broker letter on the 
Proponent's Proposal or show the Proponent as the record holder. On December 1,2008, 
the Company responded to Mr. Chevedden that the Proponent had not authorized the 
Company to communicate through him and as such, the Deficiency Notice had been sent 
directly to the Proponent. A copy of all correspondence between the Company and Mr. 
Chevedden is attached hereto as Exhbit D. That same day; Mr. Chevedden delivered to 
the Company a letter from DJF Discount Brokers with respect to the Proponent's 
ownership of securties. A copy of 
 the letter is attached hereto as Exhibit E. In his email, 
Mr. Chevedden asked whether any further stock verification was required. On December 
2, 2008, the Company again informed Mr. Chevedden by email that the Proponent's 
proposal did not include a statement that he intends to own the shares thrugh the anual 
meeting or that we may communicate with the Proponent through Mr. Chevedden. On 
December 3, 2008, in response to a request from Mr. Chevedden, the Company
 

forwarded a copy of the Deficiency Notice to Mr. Chevedden. On December II, 2008, 
Mr. Chevedden responded to the Company by email stating that the Proponent intends to 
hold his stock pat the date of the anual meeting. To date, the Company has not had any
 

communication with the Proponent, and the Proponent stil has not submitted his own 
wrtten statement that he intends to hold the securties through the date of the 2009 
Anual Meeting. 

II. The Proposal May Be Excluded under Rule 14a-8(b) and Rule 14a-8(f)
 

Because the Proponent Failed to Establish the Requisite Eligibilty to Submit 
the Proposal. 

The Company may exclude the Proposal under Rule 14a-8(f) because the 
Proponent did not substantiate his eligibilty to submit the Proposal under Rule 14a-8(b). 
Staff Legal Bulletin No. 14 ("SLB 14") specifies that the shareholder "is responsible for 
proving his or her eligibility to submit a proposal to the company," which the shareholder 
may do by complying with the procedures set fort in Rule 14a-8(b)(2). See Section 
C.Lc, SLB 14 (July 13,2001). Among the requirements of 
 Rule 14a-8(b)(2) is a wrttn 
statement by the shareholder that he intends to continue to hold the securities through the 
date of the meeting of the shareholders. Section C.L.d of SLB 14 states that ''the 
shaholder must provide this wrtten statement (that he or she intends to continue 
holding the securties though the date of the shareholder meeting) regardless of the 

method the shareholder uses to prove that he or she continuously owned the securities for 
a period of one year as of the time the shaeholder submits the proposa." 
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On numerous occasions the Staff has taken a no-action position concerning a 
company's omission of shareholder proposals based on a proponent's failur to provide 
satisfactory evidence of eligibilty under Rule 14a-8(b) and Rule 14a-8(t)(I). See, e.g., 
Washington Mutul, Inc. (Dec. 31,2007); General Motors Corp. (Apr. 5,2007); Yahoo, 
Inc. (Ma. 29, 2007); CSK Auto Corp. (Jan. 29, 2007); Motorola, Inc. (Jan. 10,2005), 
Johnson & Johnson (Jan. 3, 2005); Agilent Technologies (Nov. 19, 2004); Intel Corp. 
(Jan. 29, 2004). More specifically, the Staff has consistently pennitted compaies to 
exclude a proposa where the proponent has failed to submit a wntten statement to the 
company that he or she intends to continue beneficial ownership thrugh the date of the 
company's anual meeting of stockholders. In such cases, the Staff found that a proposal 
was properly excludable under Rules 14a-8(b) and 14a-8(f) and granted relief without 
giving the proponent an opportity after the expiration of the applicable 14-day period 
to comply with the requirements of 
 Rule 14a-8(b)(2). See IV AX Corporation (March 20, 
2003); Exxon Mobil Corp. (January 23, 2001); Exxon Mobile Corp. (Januar 16,2001); 

. McDonnell Douglas Corp. (Febru 4, 1997); Ashland Inc. (November 14, 1996), and 
Internional Business Machines Corp. (November 22, 1995).
 

Rule 14a-8(t) provides that a company may exclude a shaeholder proposal if the 
sharholder fails to provide evidence of eligibilty under Rule 14a-8, provided that the 
company timely notifies the proponent of the problem and the proponent fails to correct 
the deficiency with the requird time. 

On November 17, 2008, the Company mailed the Deficiency Notice to the 
Proponent, at the address specified in the Proposa, infonning the Proponent of the 
deficiencies in the ProposaL. The Deficiency Notice was sent in a timely maner, well in 
advance of the 14-day notice requirement of Rule 14a-8(f)(I). The Deficiency Notice 

. was sent by certified mail, which is a preferred method of delivery under Rule 14a-8(e) 
because it ensures evidence of receipt. Moreover, the method of delivery was the only 
logical mean available to the Company, as the Proposal did not include a cover letter and 
the Proponent's address was the only contact information listed. The post offce
 

attmpted to deliver the Deficiency Notice on November 20, 2008 and a notice was left at 
the address by the mail carer. The notice provided instrctions for obtaiing the letter 
by redelivery or by collecting the letter at the post office. To date, the Proponent has yet 
to contact the Company directly. The Company did not receive Mr. Chevedden's 
statement that "Mr. Kenneth Steiner intends to hold his stock past the date of the anual 
meeting" until December 11,2008,21 days after the post offce attempted delivery of the 
Deficiency Notice.
 

The fact that the Proponent chose to disregard the notice does not aford him the 
luxur of claiming that he did not receive the Deficiency Notice. To allow otherwise 
would afford shareholders the opportunity to avoid receipt of notice by providing limited 
contact informtion and refusing to respond to the good faith efforts of the company. 
Therefore, the Company believes that it satisfied its obligation under Rule 14a-8 by 
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transmitting to the Proponent in a timely maner th Deficiency Notice, which stated tht 
the Proponent had not included in his corrspondence a statement that he intended to 
continue to hold the common stock through the date of 
 the 2009 Annual Meeting. 

Furtermore, the Proponent has failed to satisfy the requirements of Rule 14a-8(b) 
even if the original Deficiency Notice is not deemed to have been received by the 
Proponent. As described above, Mr. Chevedden notified the Company on December 2, 
2008 that the Proponent had not received the Compay's Deficiency Notice. Mr. 
Chevedden also requested a copy of the Deficiency Notice to "expedite" matters, 
presumably so that he could deliver the Deficiency Notice to the Proponent. The 
Compay responded by delivering a copy of the Deficiency Notice by email to Mr. 
Chevedden on December 3, 2008. By email on December 11,2008, Mr. Chevedden 
communicated to the Company that "Mr. Kenneth Steiner intends to hold his stock past 
the day of the anual meeting." Rule 14a-8(b)(2) provides that a Proponent must provide
 

his "own wrtten statement that he intends to continue to hold the securties though the 
date of the meeting of stockholders." If the original Deficiency Notice is deemed to have 
been received by Proponent. then the deadline for the Proponent to provide his "own 
wrtten statement" of ownership intent expired on December 4, 2008. If only the second 
attempt to send the Deficiency Notice is deemed to have been received by Proponent, 
though Mr. Chevedden on December 3, 2008, then the deadline for the Proponent to 

. provide his "own written sttement" expired on December 17, 2008. To date, the 
Company has had no direct communcation with the Proponent. He ha therefore failed 
to demonstrate his eligibilty to submit a stockholder proposal under Rule 14a-8(b). 

The Sta has granted no-action relief when a proponent "appears not to have 
responded" to a company's "request for documenta support indicating that (the 
proponent) ha satisfied" Rule 14a-8(b)'s eligibilty requirements. See Torotel Inc. (Aug. 
29, 2007); Dell Inc. (Apr. 2, 2007); Citizens Communications Co. (Mar. 8, 2007);
 

International Paper Co. (Feb. 28, 2007); International Business Machines Corp. (Dec. 5, 
2006); General Motors Corp. (Apr. 3, 2006). 
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III. The Proposal May Be Excluded under Rule 14a-8(i)(2) Because
 

Implementation of the Proposal Would Require the Company to Violate 
Delaware Law. 

Rule 14a-8(i)(Z), permits a company to exclude a stockholder proposal if 
implementation of the proposa would cause it to violate any state, federal or foreign law 
to which it is subject. The Company is incorporated under the laws of the State of 
Delaware. For the reasons set forth below and in the legal opinion regarding Delaware 
law from Richards, Layton & Finger, P .A., attached hereto as Exhibit F (the "Delaware 
Opinion"), the Company has fuer basis to exclude the Proposal from the 2009 Proxy 
Materials under Rule 14a-8(iX2) because, if implemented, the Proposal would cause the 
Compay to violate the General Corpration Law of the State of Delaware (the 
"DGCL"). 

The first 
 sentence of the Proposal requests that the Board of Directors of the 
Company (the "Board") "tae the steps necessary" to amend the Company's bylaws and 
each appropriate governing document to provide the holders of 10% of the Company's 
outstanding common stock with the power to cal special meetings of stockholders. The 
second sentence of the Proposal provides that any "exception or exclusion conditions"
 

applying to the stockholders' power to call a special meeting must also be applied to the 
. Compay's "management" and the board of directors. Under the terms of the Proposa, 
one "exception or exclusion condition" imposed on the stockholders' power to call 
special meetings is the requirement to hold at leas 10% of the Company's outstanding 
common stock. Accordingly, the Proposal would have the effect of requiring the 
Company's directors to hold at least 10% of 
 the Company's outstding common stock 
to call a special meeting of stockholders. As explained below, the implementation of this 
Proposal would violate the DGCL. This conclusion is supported by the Delawar 
Opinion. 

As noted in the Delaware Opinion, Section 21 I (d) of the nGCL vests the board of 
directors of a Delaware corporation with the power to call special meetigs, but gives the 
corporation the authority, through its certifcate of incorporaion or bylaws, to give other 

. partes the right to call speial meetings. The Proposal seeks to restct the Board's 
power to call special meetings, which caot be implemented lawflly through the 
Company's Bylaws. Section 141(a) of the DaCL expressly provides that if there is to be 
any deviation from the general mandate tht the board of directors manage the business 
and afairs of the corporation, such deviation must be provided in the DGCL or a 
company's certficate of incorporation. The Company's Certificate of 
 Incorporation does 
not provide for any limitations on the Board's power to call special meetings and, unlike 
other provisions of the DGCL that allow a board's stautory authority to be modified 
though the bylaws, Section 211(d) does not provide that the board's power to call special 
meetings may be modified though the bylaws. See 8 DeL. C. §Zl l(d). 
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Furer, as discussed in the Delawar Opinion, "the phrase 'except as otherwse
 

provided in this chapter' set fort in Section 141(a) (of the DOCL) does not include 
bylaws adopted pursuant to Section 109(b) (of the DOCL) that could disable the board 
entirely from exercising its statory power." A long line of Delaware cae law discusses 
the implicit distinction found in Section 141 of the DOCL between the roles of 
stockholders and directors. In Aronson v. Lewis, the Delaware Supreme Cour stated, "(a) 
cardinl precept of the (DOCL) is that directors, rather than shareholders, manage the 
business and affairs of 
 the corporation." Aronson v. Lewis, 473 A.2d 805 (DeL. 1984). 
See also, McMulln v. Beran, 765 A.2d 910,916 (DeL. 2000); Ouicktun Desirm Svs.. 
Inc. v. Shapiro. 721 A.2d 1281, 1291 (DeL. 1998). Thus, the Proposal, which seeks to 
amend the Company's Bylaws to include a provision conditioning the Board's power to 
call special meetings on the directors' ownership of at least 10% of the outstading 
common stock, would, if implemented, violate the DOCL. 

Because the Proposal seeks to modify or eliminate a "core" power of the Boar 
the Proposal may not be implemented through the Company's Certificate of 
Incorporation. Section 102(b)(I) of 
 the DOCL provides that a certficate of incorporation 
may not contain any provisions contrar to the laws of the State of Delaware. As fuher 
explaned in th Delaware Opinion, any provision adopted pursuant to Section 102(b)(I) 
that is contrar to Delaware law would be invalid. See Sterlim! v. Mavflower Hotel 
Coi:., 93 A.2d 107, 118 (DeL. 1952). Recently, in Jones Apparel Oroup. Inc. v. 
Maxwell Shoe Co., the Cour suggested that certain stautory rights involvig "core" 
director duties may not be modified or eliminated though a certficate of incorpration. 
See 883 A.2d 837 (DeL. Ch. 2004). In this case, the Cour indicated tht cerin powers
 

vested in the board, parcularly those touching upon the directors' discharge of their 
fiduciar duties, are fudaental to the proper functioning of the corporation and
 

therefore canot be modified or eliminated. ¡d. at 852. 

As discussed in the Delaware Opinion, the board's statutory power to call special 
meeting without limitation or restrction under Section 21 1 (d) of the nGCL is a "core" 
power reserved to the board. The Delaware Opinion states that "(c)onsequently. any 
provision of a certificate of incorpration purporting to infringe upon that fudamental 
power (other than an ordinary process-based limitation) would be invalid." Whle a 

. certificate of incorpration and/or bylaws may expand the abilty of directors or other 
persons to call special meetings, a certificate of incorporation and/or bylaws may not 
limit the express power of the board of directors to call special meetings in the maner 
proposed in the Proposal. 

Finly, as the Delaware Opinion notes,
 

the "savings clause" that purorts to limit the mandates of 
the Proposal ''to the fullest extent peitted by state law" is 
a nullty. The "savings clause" does not resolve the conflct
 

between the charer provision contemplated by the Proposal 
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and the dictates of the General Corporation Law. Section 
21 i (d), read together with Sections I02(b)(1) and I09(b),
allows for no limitations on the hoard's power to call a 
special meeting (other than ordinar process-based
 

limitations); thus, there is no "extent" to which the 
restriction on that power contemplated by the Proposal 
would otherwise be permitted by state law. In our view, the 
"savings clause" does little more than acknowledge that the 
Proposal, if implemented, would be invalid under the
 

(DOCLl. 

(footnote omitted) Accordingly, for the reasons set fort above and as supported by the
Delaware Opinion, the Company believes the Proposal is excludable pursuant to Rule 
14a-8(i)(2) because implementation of the Proposal would cause the Compay to violate 

. applicable state law. 

iv. The Proposal May Be Excluded under Rule 14a-8(i)(6) Because the Company
 

Lacks the Power and Authority to Implement the Proposal 

Rule 14a-8(i)(6) provides that a company may omit a proposal "if the compay 
would lack the power or authority to implement the proposaL." The discussion. set forth 
in Section II above is incorporated herein. As noted above, the Proposal caot be 
implemented without violating Delawar law and accordingly, the Company lacks the 
power and authority to implement the Proposal. The Staff has consistently permitted the 
exclusion of stockholder proposals pursuant to Rule l4a-8(i)( 6) if a proposal would 

. require the company to violate the law. See Xerox Corporation (Febru 23, 2004) and 
SBC Communcations In. (Januar 11, 2004). Based on the foregoing, the Company 
lacks the power and legal authority to implement the Proposal and thus, the Proposa may 
be excluded under Rule 14a-8(i)(6). 

V. Conclusion
 

Bas upon the foregoing, Forte Brands respectflly requests the Sta to 
confrm, at its earliest convenience, that it will not recommend any enforcement action if 
Fortune Brands excludes the Proposal from the 2009 Proxy Material for its 2009 Annua 
Meeting in reliance on Rules 14a-8(b), 14a-8(f), 14a-8(i)(2) and 14a-8(i)(6). 
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Pleae acknowledge receipt of this letter and its enclosures by staping one of the 
enclosed copies of this lettr and returng it to me in the enclosed envelope. 

Sincerely,

/~~~~

Lauren S. Tashma 
Vice President and Associate General Counsel 

cc: Kenneth Steiner 
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Exhibit A 

Proposal, dated November 10,2008, sent by Kenneth Steiner 



(FO: Rule 14a-8 Proposa, November 10, 2008)
3 - Special Shareowner Meetings 

RESOL YEn, Shareowners ask our board to tae the steps necessa to amend our bylaws and 
each appropriate governng document to give holders of i 0010 of our outsding common stock 
(or the lowest pecentage allowed by law above 10%) the power to call special shaeowner 
meetings. This includes that such bylaw and/or chaer text wi not have any exception or
 

exclusion conditions (to the fulest extent permitted by stte law) th apply only to shareowners 
but not to manement and/or the board. 

Statement of Kenneth Steiner
 
Special meetings allow shareowners to vote on imortt mattrs, such as electing new directors,
 
that ca arse beeen anua meetings. If shareowners canot call special meetings, 
management may become insulated and investr retu may suffer.
 

Thi proposa topic won impressive support at the followig companes (basd on 2008 yes and 
no votes): 

Occidenta Petroleum (OXY) 66% Emil Rossi (Sponsr) 
Firstnergy Corp. (FE) .67% Chrs Rossi 

Marthon Oil (MRO) 69% Nick Rossi 

Shaeowners should have the abilty to call a special meetig when a mater is suciently 
importt to merit prompt consderation. Fidelity and Vanguad have supported a shareholder
 

right to call a spia meetig. 

The proxy votig guidelines of many public employee pension fuds also favor ths right
 

Governance ratings servces, such as The Corprate Librar and Goverance Metrcs 
Internatonal, have taen spial meeting rights into consideration when assigng compayratigs. . 
Pleas encoure our board to respond positively to ths proposal: 

Speeial Shareowner Meetings ­
Yes on 3
 

Notes:
 
Kennet Steiner, *** FI8MA & OMS Memorandum M-07-16 *** spnsred ths proposa.
 



Exhibit B
 

Deficiency Notice
 



Mark A. Roche 
Senior Vice President, General 
Counsel and Secretary

F0R.TUNE
 
B~ANDS
 

November 17, 2008 

VIA REGISTERED MAl 

Mr. Kenneth Steiner 

... FISMA & OMB Memorandum M-07-16 ... 

Dear Mr. Steiner: 

I am in receipt of your corrpondence dated November 10, 2008, in which you provided a 
proposal under Rule 14a-8 of 
 the Securities Exchange Act of 1934, as amended (the "Exchange 
Act"), for certin matters to be addressed at the 2009 Annual Meeting of Stockholders of 
Fortne Brands, Inc. (the "Company"). 

As required by Rule 14a-8(f) of the Exchange Act, the Company is notifying you of the 
following procedural deficiencies related to the submitted proposaL. You have not complied 
with Rule 14a-8(b) under:the Exchange Act by the failure to submit documentary evidence to 
establish (i) that you are the beneficial owner of at least $2,000 in market value, or I %, of the 
outstanding common stock of the Company; and (ii) that as of 
 November 10,2008, you have 
held such common stock continuously for at least one year. Furter, you have not included in 
your corrspondence a statement that you intend to continue to hold the common stock thrugh

Rule 14a-8(b) is attched as Annex A to assist 
you in complying with these requirements and corrcting these deficiencies. 
the date of the 2009 Annual Meeting. A copy of 


Please be advised that the failure to correct these deficiencies adequately within 14 calenda 
days of receipt of this notification wil result in both the proposal being ineligible for 
consideration at the 2009 Annual Meeting and in its exclusion from the Company's proxy 
materials. Please also be advised that this leter in no manner waives any of the Company's 
rights to exclude the proposed business set forth in your letter from consideration at the 2009 
Annual Meeting for any reason under applicable law, including any of the bases for exclusion 
enumerated in Rule 14a-8(i) of the Exchange Act, the General Corporation Law of Delaware or 
the Company's By~Laws. Please continue to direct all corresondence directly to Mark A. 
Roche at Fortne Brads, Inc., 520 Lake Cook Road, Deerfeld, II 60015, Facsimile: 847-484­
4490. 

u;~ ~
Mark A. Roche 
Senior Vice President, General Counsel andSecre/ary 

Enclosure 
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Annex A 

Rule 14a-8(b) of the Securities Exchange Act of 1934 

* * * * *
 
(b) Question 2: Who is eligible.to submit a proposal, and how do I demonstrate to the company 
that I am eligible? 

(1) In order to be eligible to submit a proposal, you must have continuously held at least $2,000 in 
market value, or 1 %, of the company's securities entitled to be voted on the proposal at the meeting 
for at least one year by the date you submit the proposal. You must continue to hold those securities 
through the date of the meeting. 

(2) If you are the registered holder of your secunties, which means that your name appears in the 
company's records as a shareholder, the company can verify your eligibilty on it own, although you
 

wil stil have to provide the company with a wntten statement that you intend to continue to hold the 
securities though the date of the meeting of shareholders. However, if like many sharholders you 
are not a registered holder, the company likely does not know that you are a shareholder, or how 
many shares you own. In this case, at the time you submit your proposal, you must prove your 
eligibilty to the company in one of two ways:
 

(i) The first way is to submit to the company a written statement frm the "record" holder of your 
secunties (usually a broker or bank) verifYing that, at the time you submitted your proposal, you 

. continuously held the secunties for at least one year. You must also include your own written 
statement that you intend to continue to hold the secunties thugh the date of the meeting ofshareholders; or .
 
(ii) The second way to prove ownership applies only if you have fied a Schedule 13D (§240.13d­

101), Schedule 13G (§240.13d-I02), Form 3 (§249.l03 of this chapter), Form 4 (§249.l04 of this 
chapter) and/or Form 5 (§249.l05 of 
 this chapter), or amendments to those documents or updted 
fonns, reflecting your ownership of the shares as of or before the date on which the one-yea 
eligibilty period begins. If you have fied One of these documents with the SEC, you may 
demonstrate your eligibilty by submitting to the company: 

(A) A copy of the schedule and/or fonn, and any subsequent amendments reporting a change 
in your ownership level; 

(B) Your written statement that you continuously held the required number of shares for the 
one-year period as of the date of the statement; and 

the shares through the
(C) Your written statement that you intend to continue ownership of 


date of the companýs annual or special meeting. 

* * * * *
 



Exhibit D 

Correspondence 



Pia, Angela 

From: Roche, Mark 
Sent: Monday. December 15, 2008 10:16 AM 
To: 
Subject: 

PIa, Angela 
FW: Rule 14a-8 Broker Letter (FO) SPM 

Susan K. Hackett
 
Executive Assistant 
Fortune Brands, Inc. 
520 Lake Cook Road
 
Deerfield, IL 60015
 
Phone: 847-484~4441
 
Fax: 847-484-4490
 

susan. hackettØfortunebrands. com
 

-----Original Message----­
From: Roche, Mark
 
Sent: Monday, December 01, 2008 11:30 AM
 
To: olmsted
 
Subject: RE: Rule 14a-8 Broker Letter (FO) SPM
 

Mr. Chevedden,
 

Mr. Steiner did not authorize us to communicate with him through you, so we sent the
 
letter directly to him requesting proof of share ownerhip and intent to retain the shares
 
through our annual meeting.
 

Thank you for you communication with respect to Mr. Rossi i s proposal. The broker letter
 
is sufficient to show ownership, but we would like confirmation that Mr. Rossi intends to
 
own the shares through the annual meeting. An email message from you will suffice.
 

I hope you had a happy Thanksgiving.
 

Mark A. Roche
 
Sr. Vice President, General Counsel,

and Secretary
Fortune Brands, Inc. 
520 Lake Cook Road, Deerfield, IL 60015
 
(847) 484-4440
 
(847) 484-4490 fax
 
email: Mark.Roche&fortunebrands.com
 

This communication, along with any documents, files or attachments, is intended only for
 
the use of the addressee and may contain legally privileged and confidential information.
 
If you are not the intended recipient, you are hereby notified that any dissemination,
 
distribution or copying of any information contained in or attached to this. communication
 
is strictly prohibited. If you have received this message in error, please notify the
 
sender immediately and destroy the original communication and attachments without reading,
 
printing or saving in any manner.
 

-----Original Message----­
From: olmsted ***FISMA&OMBMemorandumM-07-16***
 
Sent: Friday, November 28, 2008 5:42 PM
 
To: Roche, Mark
 
eei Tashma, Lauren
 
Subject: Rule 14a-8 Broker Letter (FO) SPM
 

i 



Mr. Roche, Does the company waive the broker letter on Kenneth Steiner's rule 14a-8
 
proposal for Special Shareowner Meetings and/or show Mr. Steiner as a record holder.
 
Please advise on Monday or Tuesday.

Sincerely, 
John Chevedden
 

2 



Pia, Angela 

From: Tashma, lauren 
Sent: Tuesday, December 02, 2008 7:57 AM 
To: PIa, Angela 
Subject: FW: Rule 14a-8 Broker letter (FO) SPM 

Attachments: CCE00008.pdf 

1t 
CCE00008.pdf (60 

KB) 

-----Original Message----­
From: olmsted ... FISMA & OMS Memorandum M-07-16 ...
 
Sent: Monday, December 01, 2008 8:37 PM
 
To: Roche, Mark
 
Cc: Tashmai Lauren
 
Subject: Rule 14a-8 Broker Letter (FO) SPM
 

Mr. Roche,
 
Attached is the broker letter. Please advise within one business day whether there is any
 
further rule 14a-8 requirement for stock ownership verification.

Sincerely, 
John Chevedden
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Roche, Mark 

From: Roche, Mark 
Sent: Tuesday, December 02, 2008 1 :25 PM 
To: 'olmsted' 
Subject: RE: Rule 14a-8 Broker letter (FO) SPM 

Mr. Steiner' 5 proposal did not include a statement that he intends to own the shares
 
through the annual meeting and that we may communicate with him through you. Please

advise. 

Mark A. Roche
 
Sr. Vice President, General Counsel,

and Secretary
Fortune Brands, Inc. 
520 Lake Cook Road,Deerfield, IL 60015
 
(847) 484-4440
 
(847) 484-4490 fax
 
email: Mark.Roche~fortunebrands.com
 

This communication, along with any documents, files or attachments, is intended only for
 
the use of the addressee and may contain legally privileged and confidential information.
 
If you are not the intended recipient, you are hereby notified that any dissemination,
 
distribution or copying of any information contained in or attached to this communication
 
is strictly prohibited. If you have received this message in error, please notify the
 
sender immediately and destroy the original communication and attachments without reading,
 
printing or saving in any manner.
 

-----Original Messaqe----­
From: olmsted **. FISMA & OMS Memorandum M-07-16 -_.
 
Sent: Monday, December 01, 2008 8: 37 PM
 
To: Roche, Mark
 
Cc: Tashma, Lauren
 
Subj ect: Rule 14a-8 Broker Letter (FO) SPM
 

Mr. Roche,
 
Attached is the broker letter. Please advise within one business day whether there is any
 
further rule l4a-8 requirement for stock ownership verification.

Sincerely, 
John Chevedden
 



------ Forwarded Message
 
From: "Roche, Mark" "mark.roche~fortunebrands.com~
 
Date: Tue, 2 Dec 2008 14:25:27 -0500
 
To: olmsted ** FISMA & OMS Memorandum M-07-16 ...
 
Conversation: Rule 14a-8 Broker Letter (FO) SPM
 
Subject: RE: Rule 14a-8 Broker Letter (FO) SPM
 

Mr. Steiner 1 s proposal did not include a statement that he intends to own the shares 
through the annual meeting and that we may communicate with him through you. Please

advise. 

Mark A. Roche
 
Sr. Vice President, General 
 Counsel,
and Secretary
Fortune Brands, Inc. 
520 Lake Cook Road, Deerfield, IL 60015
 
(847) 484-4440
 
(847) 484-4490 fax
 
email: Mark.Roche~fortunebrands.com
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Pia, Angela 

From: Roche, Mark 
Sent: Wednesday, December 03. 20087:46 AM 
To: Pia, Angela 
Subject: FW: Rule 14a-8 Broker Letter (FO) SPM 

Mark A. Roche
 
Sr. Vice President, General Counsel,

and Secretary
Fortune Brands, rnc. 
520 Lake Cook Road, Deerfield, IL 60015
 
(847) 484-4440
 
(847) 484-4490 fax
 
email: Mark.RocheGfortunebrands.com
 

This communication, along with any documents, files or attachments, is intended only for
 
the use of the addressee and may contain legally priVileged and confidential information.
 
If you are not the intended recipient, you are hereby notified that any dissemination,
 
distribution or copying of any information contained in or attached to this communication
 
is strictly prohibited. If you have received this message in error, please notify the
 
sender immediately and destroy the original communication and attachments without reading,
 
printing or saving in any manner.
 

-----Original Messaae----­
I?rom: olmsted "' FISMA & OMS Memorandum M-07-16 '"
 
Sent: Tuesday, December 02, 2008 9:42 PM
 
To: Roche, Mark
 
Subject: Rule 14a-8 Broker Letter (FO) SPM
 

Mr. Roche, I just spoke to Mr. Steiner and he said he had not received anything from the
 
company.
Thank you. 
John Chevedden
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Pia, Angela 

From: Pia, Angela 
Sent: Wednesday, December 03, 2008 3:05 PM 
To: ..* FISMA & OMS Memorandum M-07-16 *** 
Cc: 
Subject: 

Roche, Mark 
FW: Rule 14a-8 Broker Le.tter (FO) SPM 

Attchments: XR252-A2673.pdf 

~~
 lè 
XR252-A2673.pdf 

(82 KB) 
Mark Roche asked that I forward a copy of the attached letter to your


attention. 

Angela M. PIa 
Assistant Secretary

Fortune Brands, Inc. 
520 Lake Cook Road
 
Deerfield, IL 60015
 
(847) 484-4455
 

-----Original Message----­
From: Roche, Mark
 
Sent: Wednesday, December 03, 2008 7:47 AM
 
To: PIa, Angela
 
Subject: FW: Rule 14a-8 Broker Letter (Fa) SPM
 

Mark A. Roche
 
Sr. Vice President, General Counsel,
 
and Secretary

Fortune Brands, Inc. 
520 Lake Cook Road, Deerfield, IL 60015
 
(847) 484-4440
 
(847) 484-4490 fa~
 
email: Mark.Roche~fortunebrands.com
 

This communication, along with any documents, files or attachments, is intended only for
 
the use of the addressee and may contain legally privileged and confidential information.
 
If you are not the intended recipient, you are hereby notified that any dissemination,
 
distribution or copying of any information contained in or attached to this communication
 
is strictly prohibited. If you have received this message in error, please notify the
 
sender immediately and destroy the original communication and attachments without reading,
 
printing or saving in any manner.
 

-----Original Message----­
From: olmsted *** FISMA & OMS Memorandum M-07-16 ***
 
Sent: Tuesday, December 02, 2008 8:30 PM
 
To: Roche, Mark
 
Subject: Rule l4a-8 Broker Letter (rO) SPM
 

Mr. Roche, Can you help expedite this by forwarding to me the letter you sent to Mr.

Steiner. 
Than k you.
 
John Chevedden
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Pia, Angela 

From: Roche, Mark 
Sent: Monday, December 15, 20089:48 AM 
To: PIa, Angela; Tashma, Lauren 
Subject: FW: Rule 14a-8 Proposal (FO) Kenneth Steiner 

Mark A. Roche
 
Sr. Vice President, General Counsel,

and Secretary
Fortune Brands, Inc. 
520 Lake Cook Road, Deerfield, IL 60015
 
(847) 484-4440
 
(847) 484-4490 fax
 
email: Mark.Roche~fortunebrands.com
 

This communication, along with any documents, files or attachments, is intended only for
 
the use of the addressee and may contain legally privileged and confidential information.
 
If you are not the intended recipient, you are hereby notified that any dissemination,
 
distribution or copying of any information contained in or attached to this communication
 
is strictly prohibited. If you have received this message in error, please notify the
 
sender immediately and destroy the original communication and attachments without reading,
 
printing or saving in any manner.
 

-----Original Message----­
From: olmsted ... FISMA & OMS Memorandum M-07-16'­
Sent: Thursday, December 11, 2008 7:13 PM
 
To: Roche, Mark
 
Subj ect: Rule 14a-8 Proposal (FO) Kenneth Steiner
 

Mr. Roche, Mr. Kenneth Steiner intends to hold his stock past the date of the annual
 
meeting. Please advise in one business day whether there is any further rule 14a-8

requirement.
Sincerely, 
John Chevedden
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Letter from DJF Discount Brokers
 



.; -iIL
DISCOUNT BROKERS

Date:~(JK

To whm it ma co:

As. in  acunt of il.-e n fl 'ffA S -kJ,.Ñ 4
account num   held with Naona Fin Sece Corp.
as c . DJF Discount Broer herby cees th as of th date of this cercaon

't ~ S &, nt''' is and ha ben th beficial own of .: S-D
sha of "L d..s J1l, ; havig held at lea tw thusd dollar
wort of th above mentione secuty sice the followig date: 3/~, J 00. al having
held at lea two thusd dollar wort of the above mentioned sety frm at leat one

year prior to the date the propo wa submitted to the compay.

Sinceely,~~~
Mar Filbeo.
Prident
DJF Diunt Brokers

Fro
Post-ne Fax Not
To 11.. ;:

CoJ

7671 Da

Co

Phone # Phone# Ill  
Fa#õ'11-'f'B1-'l't10 Fa#

1981 Marcus Avenue · Suite CII4 . Lake Success. NY 11042

516,328-2600 800.69S.EA www.djfdls.com fa516'328.Z323

*** FISMA & OMB Memorandum M-07-16 *** 




