UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549-3010

CORPORATION FINANCE

February 27, 2008

Michael S. Sigal
Sidley Austin LLP
One South Dearborn
Chicago, IL 60603

" Re:  Pulte Homes, Inc.
Incoming letter dated December 28, 2007

Dear Mr. Sigal:

This is in response to your letter dated December 28, 2007 concerning the
shareholder proposal submitted to Pulte by the International Brotherhood of Electrical
Workers’ Pension Benefit Fund. Our response is attached to the enclosed photocopy of
your correspondence. By doing this, we avoid having to recite or summarize the facts set
forth in the correspondence. Copies of all of the correspondence also will be provided to
the proponent.

In connection with this métter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding shareholder
proposals.

Sincerely,

Jonathan A. Ingram
Deputy Chief Counsel

Enclosures

cc: Jon F. Walters
Trustee
Trust for the
International Brotherhood of Electrical Workers’
Pension Benefit Fund
900 Seventh Street, NW
Washington, DC 20001
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February 27, 2008

Response of the Office of Chief Counsel
Division of Corporation Finance

Re: Pulte Homes, Inc.
Incoming letter dated December 28, 2007

The proposal requests that the board establish a committee consisting solely of
outside directors to oversee the development and enforcement of policies and procedures
to ensure that the loan terms and underwriting standards of nontraditional mortgage loans
are consistent with prudent lending practices and that consumers have sufficient
information prior to making a product choice, and further provides that the board shall
report to shareholders.

We are unable to conclude that Pulte has met its burden of establishing that Pulte
may exclude the proposal under rule 14a-8(1)(7). Accordingly, we do not believe that
Pulte may omit the proposal from its proxy materials in reliance on rule 14a-8(i)(7).

We are unable to concur in your view that Pulte may exclude the proposal under
rule 14a-8(1)(10). Accordingly, we do not believe that Pulte may omlt the proposal from

its proxy materials in reliance on rule 14a-8(1)(10).

We are unable to concur in your view that Pulte may exclude the proposal under
rule 14a-8(1)(10). Accordingly, we do not believe that Pulte may omit the proposal from
its proxy materials in reliance on rule 14a-8(i)(11).

Sincerely,

Greg Belliston
Special Counsel
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December 28, 2007

By Federal Express

U.S. Securities and Exchange Commission
Division of Corporation Finance

Office of General Counsel

100 F Street, N.E.

Washington, D.C. 20549

Re: Omission of Shareholder Proposal Submitted by the Trust for the International
Brotherhood of Electrical Workers’ Pension Benefit Fund to Pulte Homes, Inc.

Ladies and Gentlemen:

We are counsel to Pulte Homes, Inc. (“Pulte” or the “Company”) and, on behalf of Pulte,
we respectfully request that the staff of the Division of Corporation Finance (the “Staff”) concur
that it will not recommend enforcement action if Pulte omits a shareholder proposal and
supporting statement (the “Proposal”) submitted by the International Brotherhood of Electrical
Workers’ Pension Benefit Fund (the “Proponent”). The Proponent seeks to include the Proposal
in Pulte’s proxy materials for the 2008 annual meeting of shareholders (the “2008 Proxy”). The
Proposal requests Pulte to establish a new committee that would oversee the development and
enforcement of policies and procedures relating to the Company’s mortgage lending practices
and report to shareholders on the policies and their enforcement.

Pulte received the Proponent’s Proposal dated December 5, 2007. Pursuant to Rule 14a-
8(j), Pulte is submitting six paper copies of the Proposal and an explanation as to why Pulte
believes that it may exclude the Proposal. A copy is being submitted to the Proponent
simultaneously. For your review, we have attached a copy of the Proposal as Appendix A. Pulte
appreciates the Staff’s consideration and time spent reviewing this no action request.

For purposes of our discussion, a key portion of the Proposal reads as follows:

WHEREAS: We believe that in light of the substantial risks that nontraditional
mortgage products may create for lenders, borrowers, and the broader economy,
our Company must develop and implement policies and procedures to mitigate
these risks; therefore be it

Sidley Austin LLP is a limited liability partnership practicing in affiiation with other Sidley Austin partnerships
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I.

relating to Pulte’s ordinary business operations because it asks Pulte, by establishing a new

RESOLVED: That the shareholders of the Company request that the Board of
Directors establish a committee consisting solely of outside directors to oversee
the development and enforcement of policies and procedures to ensure that the
loan terms and underwriting standards of nontraditional mortgage loans made by
the Company, its subsidiaries, and its affiliates are consistent with prudent lending
practices, including consideration of a borrower’s repayment capacity, and that
consumers have sufficient information to clearly understand loan terms and
associated risks prior to making a product choice. The Board shall report to
sharcholders before the next annual meeting on policies and their enforcement.

As described below, the Company believes that the Proposal may be omitted because (i)
it relates to the Company’s ordinary business operations, (ii) it has been substantially
implemented and (iii) it duplicates another proposal.

The Proposal Relates to Ordinary Business Operations — Rule 14a-8(i)(7).

The Company believes that the Proposal may be omitted under Rule 14a-8(1)(7) as

committee that would report to shareholders, to provide shareholders the authority to step into

the shoes of management in order to evaluate the Company’s mortgage lending policies and
procedures to ensure that Pulte’s loan terms and underwriting standards are consistent with

“prudent” lending practices. The Proposal is said to be necessary “in light of the substantial risks
that nontraditional mortgage products may create for lenders, borrowers, and the broader

economy....

be necessary to “mitigate [the] risks” presented by such mortgage products.

health issues that shareholder proposals relating to internal assessments of risks or liabilities

” The supporting statement further states that the Proponent believes the Proposal to

The Staff has previously adopted the position with respect to energy efficiency and public

relating to operations that may adversely affect the environment or the public’s health are

properly excludable under rule 14a-8(i)(7). In Staff Legal Bulletin No. 14C (“SLB 14C”),
published on June 28, 2005, the Staff set forth guidelines for companies seeking to preserve their
own managements’ ability to continue to make decisions affecting day-to-day operations.

In pertinent part, Section D.2. of SLB 14C states:

To the extent that a proposal and supporting statement focus on the company
engaging in an internal assessment of the risks or liabilities that the company
faces as a result of its operations that may adversely affect the environment or the
public’s health, we concur with the company’s view that there is a basis for it to
exclude the proposal under rule 14a-8(i)(7) as relating to an evaluation of risk.
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Our understanding of the foregoing paragraph is that a proposal letter that focuses solely
on the ordinary business matters of a company (including the assessment of risks facing the
company from various business decisions) is excludable, notwithstanding the fact that the
proposal also addresses significant energy efficiency or public health issues. Moreover, the Staff
has adopted a similar position with respect to shareholder proposals requesting a risk assessment
report on company activities outside the context of energy efficiency and public health issues.
See, e.g., Dean Foods Co. (Mar. 9, 2007) (granting relief to exclude under Rule 14a-8(1)(7) a
proposal requesting that an independent committee of the board of directors review the
company’s policies and procedures with respect to the company’s organic dairy products and
report to shareholders on the adequacy of such policies and procedures to protect the company’s
reputation and address consumer and media criticism of the company’s production and sourcing
practices); Abbott Laboratories (Mar. 9, 2006) (granting relief to exclude under Rule 14a-8(i)(7)
a proposal requesting a report on the economic impact of the HIV/AIDS, tuberculosis and
malaria pandemics on the company); Newmont Mining Corp. (Jan. 12, 2006) (granting relief to
exclude under Rule 14a-8(i)(7) a proposal requesting a report on the company’s existing
Indonesian operations which were the subject of a criminal prosecution, including associated
financial and reputational risks); and Cinergy Corp. (Feb. 5, 2003) (granting relief to exclude
under Rule 14a-8(i)(7) a proposal requesting a report on economic risks associated with the
company’s operations).

In our judgment, the Staff’s reasoning in granting no-action relief in the aforementioned
letters is equally applicable to the Proposal and the Proposal is excludable because it focuses
solely on the Company’s mortgage lending operations, which are part of its ordinary business
operations, and the internal assessment and mitigation of risks facing the Company from various
business judgments with respect to such operations. The Proposal requests the Board to report to
shareholders before the next annual meeting on policies and procedures that the Proponent
suggests are necessary “in light of the substantial risks that nontraditional mortgage products
may create for lenders....”

Moreover, the Proposal refers to ensuring consistency with “prudent” lending practices.
“Prudent” is derived from the word “prudence”, which Merriam-Webster’s Dictionary defines as
“caution or circumspection as to danger or risk” (emphasis added). Thus, the reference in the
Proposal to ensuring consistency with “prudent lending practices” also suggests an internal
evaluation and management of risks associated with the Company’s mortgage lending
operations. These references clearly indicate a focus on the Company’s internal risks as opposed
to an overall social policy issue, and clearly are matters of business judgment.

The Proposal requests shareholder-imposed risk evaluation and mitigation policies and
procedures because the Proponent believes governmental regulation will not be applicable to the
Company due to the Company’s status. The Proposal refers to the Interagency Guidance on
Nontraditional Mortgage Product Risks (the “Federal Guidance”), which the Proponent states
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applies only to federally regulated financial institutions, and which states, “given the potential
for heightened risk levels, management should carefully consider and appropriately mitigate
exposures created by these loans...and should develop risk management process, policies, and
procedures in this area.” The Proposal also refers to model guidelines (the “State Guidelines™)
issued by the Conference of State Bank Supervisors and the American Association of Residential
Mortgage Regulators, which recommend the implementation of the Federal Guidance with
respect to state-licensed lenders and brokers. The supporting statement proceeds to suggest that
implementation of the Proposal is necessary because “Pulte Mortgage LLC is not a federally
regulated financial institution and the application and enforcement of the State Guidelines will
vary by state.” One can infer from this statement that the Proponent believes the application of
the Federal Guidance and the State Guidelines to Pulte’s subsidiary, Pulte Mortgage LLC (“Pulte
Mortgage”), may not be required, as Pulte Mortgage is not a federally regulated financial
institution and the State Guidelines may or may not be enforced against Pulte Mortgage, and
therefore that the Proponent is requesting shareholder involvement in risk evaluation and
mitigation policies and procedures because it believes the Federal Guidance will not otherwise
be applied to the Company. The Staff has previously determined that proposals relating to
ensuring compliance with federal law or regulation relate to a company’s ordinary business
operations, and we see no reason to depart from precedent in this case merely because the
Proponent questions the applicability of the regulation. See, e.g., Monsanto Co. (Nov. 3, 2005)
(granting relief to exclude under Rule 14a-8(i)(7) a proposal requesting the company to form an
oversight committee for the purpose of monitoring the company’s compliance with internal
business practices and applicable state and federal laws). Moreover, as described in Part IT of
this letter, Pulte Mortgage already operates in accordance with the Federal Guidance.

Even before the issuance of SLB 14C, the Staff had granted no action relief under Rule
14a-8(i)(7) in cases where a proponent requested an evaluation of risk from a company. In one
such no action request, Willamette Industries, Inc. (Mar. 20, 2001), the Staff granted no action
relief under Rule 14a-8(i)(7) where the proponent requested that an independent committee of
the board prepare a report on the company’s environmental problems and efforts to resolve them,
including an assessment of financial risk due to environmental issues. In the Willamette letter,
the company argued that compliance with federal, state and local environmental laws and
regulations was a matter that related to ordinary business operations. The company also
highlighted that such a report would interfere with its day-to-day operations. Similarly, the
Proposal at issue here references the application of state and federal guidance relating to
mortgage originators. Like the proposal in Willamette, the business judgment exercised by Pulte
concerning regulatory risk is inappropriate for consideration by Pulte’s shareholders as a group.

Finally, Pulte believes the Proposal is distinguishable from the proposal in Beazer Homes
USA, Inc. (Nov. 30, 2007), where the Staff recently denied no-action relief. The proposal in
Beazer requested disclosure relating to the company’s mortgage practices to supplement the
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disclosure already made available by the Company in its publicly-filed financial statements,
including the company’s “potential losses or liabilities relating to its mortgage operations,” and
an analysis of the company’s mortgage originations by specific type of mortgage, the geographic
markets that are most reliant upon specific types of mortgages and the number of non-performing
loans the company expects it will have to repurchase during the current and upcoming fiscal
year, among other metrics. In contrast to the proposal in Beazer, the Proposal does not request
additional specific disclosures about Pulte’s mortgage lending operations and portfolio, but
instead focuses on the “development and enforcement of policies and procedures” relating to the
Company’s mortgage lending operations. Additionally, Pulte notes that certain unique
circumstances that are applicable to Beazer, cited by the proponent as “extraordinary challenges”
facing Beazer, including the internal investigation being conducted by Beazer’s Audit
Committee and independent legal counsel, the late filing of Beazer’s quarterly report, the
necessity of a restatement of its recent financial statements and the allegations of federal
securities law violations, among other things, are not at all applicable to Pulte. There are no
“extraordinary challenges” in Pulte’s case that would warrant characterizing a proposal that
relates to ordinary business operations as transcending day-to-day business matters.

Based on the foregoing, Pulte respectfully urges the Staff to concur that the Proponent’s
mortgage lending risk assessment proposal may be excluded.

II. The Proposal Falls Within the Staff’s Precedent, as a Proposal Which May be
Omitted Because it Has Been Substantially Implemented.

Rule 14a-8(i)(10) permits exclusion of a shareholder proposal “if the company has
already substantially implemented the proposal.” According to the Securities and Exchange
Commission, the exclusion provided in Rule 14a-8(i)(10) “is designed to avoid the possibility of
shareholders having to consider matters which have already been favorably acted upon by the
management.” See Exchange Act Release No. 12598 (Jul. 7, 1976).

When a company can demonstrate that it has already adopted policies or taken actions to
address each element of a shareholder proposal, the Staff has concurred that the proposal has
been “substantially implemented” and may be excluded as moot. See, ¢.g., Nordstrom Inc. (Feb.
8, 1995) (proposal that the company commit to a code of conduct for its overseas suppliers that
was substantially covered by existing company guidelines was excludable as moot). See also
The Gap, Inc. (Mar. 8, 1996). The “substantially implemented” standard replaced the
predecessor rule allowing omission of a proposal that was “moot,” and reflects the Staff’s
interpretation of the predecessor rule that the proposal need not be “fully effected” by the
company to meet the mootness test, so long as it was substantially implemented. See Exchange
Act Release No. 34-20091 (Aug. 16, 1983).
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The Company believes that the Proposal has been substantially implemented and that it
may properly omit the Proposal from the 2008 Proxy in accordance with Rule 14a-8(i)(10). The
Proposal calls for the Company to establish a committee consisting solely of outside directors to
oversee the development and enforcement of policies and procedures to ensure that the loan
terms and underwriting standards of nontraditional mortgage loans made by the Company, its
subsidiaries, and its affiliates are consistent with prudent lending practices and to report to
shareholders on the policies and their enforcement. As described above, the Proposal suggests
that such a committee is necessary because the Proponent believes the Federal Guidance will not
otherwise be applied to the Company. Pulte Mortgage is currently licensed to originate
mortgage loans in 29 states, many of which have adopted the State Guidelines and conduct audits
to ensure compliance with such guidelines. The Federal Guidance is effectively required of
Pulte Mortgage in many of the states in which Pulte Mortgage conducts its mortgage lending
operations by virtue of such states’ adoption of the State Guidelines. Moreover, Pulte Mortgage
has adopted the Federal Guidance for all of its mortgage lending operations and therefore
voluntarily conducts its remaining mortgage lending operations in accordance with the
requirements of the Federal Guidance. Thus, the inapplicability of the Federal Guidance
suggested by the Proponent, one of the key premises of the Proposal, is simply not relevant to
Pulte because Pulte Mortgage already operates in accordance with the Federal Guidance, either
as a result of the adoption of the State Guidelines in states in which Pulte Mortgage operates or
by virtue of Pulte’s own self-imposed policies. Thus, Pulte believes this element of the Proposal
has been substantially implemented.

Additionally, Pulte believes the Proposal to be substantially implemented based on
Pulte’s existing processes for establishing policies and procedures with respect to the Company’s
mortgage lending operations, which processes have been carefully developed by the Company
under the supervision of its Board of Directors. Pulte Mortgage has a dedicated legal and
compliance department, which establishes policies and procedures governing the Company’s
mortgage lending operations, including policies and procedures relating to loan terms and
underwriting standards. Compliance with these policies and procedures is regularly audited by
internal and external teams and audit results are reported to and overseen by various committees
comprised of senior Company officers, including the Company’s Chief Financial Officer.
Additionally, the Company’s Board of Directors, including its outside directors, already reviews,
as it deems appropriate, Pulte Mortgage’s policies and procedures and the results of compliance
audits. Based on these existing processes, policies and procedures, the Company believes the
Proposal has been substantially implemented.

Finally, the Proposal specifically focuses on the “payment shock” that occurs when
adjustable-rate mortgage loans reset at higher interest rates. “Payment shock™ has often been
linked in recent media coverage and public attention with higher-risk loans made to borrowers
with problematic credit histories or limited ability to repay, often referred to as “sub-prime” and
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“Alt-A” loans. Sub-prime and Alt-A loans account for only a very small portion of Pulte’s
lending operations, as disclosed in Pulte’s recent periodic reports filed with the Commission, due
in large part to Pulte’s existing mortgage lending policies and procedures. For example, Pulte
defines sub-prime loans as first mortgages with FICO scores below 620 and Alt-A loans as non-
full documentation first mortgages with FICO scores of 620 or higher. As disclosed in Pulte’s
Form 10-Q, filed with the Securities and Exchange Commission on November 7, 2007, only
approximately 4% and 11%, respectively, of the loans the Company originated in the third
quarter of 2007 were considered sub-prime loans and Alt-A loans. Pulte believes that these
figures demonstrate that the Company has already adopted adequate policies and procedures to
ensure that its loan terms and underwriting standards are consistent with prudent lending
practices, and accordingly that the Proposal has already been substantially implemented.

III.  The Proposal May Be Excluded Pursuant to Rule 14a-8(i)(11) as a Proposal that
“Substantially Duplicates” Another Proposal.

In the event that (i) the Staff does not concur with the Company’s view that the Proposal
properly may be omitted from the 2008 Proxy pursuant to Rule 14a-8(i)(7) as relating to the
Company’s ordinary business operations or pursuant to Rule 14a-8(i)(10) as already substantially
implemented, and (ii) the Staff does not concur with the Company’s view as expressed in a
separate no-action request letter dated of even date herewith (the “Amalgamated No-Action
Letter”) that a proposal (the “Amalgamated Proposal”) submitted by Amalgamated Bank
LongView Collective Investment Fund may be omitted from the 2008 Proxy pursuant to Rule
14a-8(i)(7) as relating to the Company’s ordinary business operations or pursuant to Rule 14a-
8(i)(10) as already substantially implemented, the Company respectfully requests the Staff’s
concurrence that the Proposal may be omitted from the 2008 Proxy pursuant to Rule 14a-8(i)(11)
as it “substantially duplicates another proposal previously submitted to the company by another
proponent that will be included in the company’s proxy materials for the same meeting.” As
described in the Amalgamated No-Action Letter, the Company has requested the Staff’s
concurrence that it may omit the Amalgamated Proposal from the 2008 Proxy. If the Staff
concurs that the Amalgamated Proposal properly may be excluded from the 2008 Proxy, the
Company intends to not include the Amalgamated Proposal in the 2008 Proxy and in such event
would not exclude this Proposal from the 2008 Proxy pursuant to Rule 14a-8(i)(11) (but would
continue to request the Staff’s concurrence that it may exclude the Proposal pursuant to Rule
14a-8(i)(7) as relating to its ordinary business operations or pursuant to Rule 14a-8(i)(10) as
already substantially implemented).

The Proposal and supporting statement are included as Appendix A. The Amalgamated
Proposal and supporting statement are included as Appendix B.

The Amalgamated Proposal states, in relevant part:
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“RESOLVED: The shareholders of Pulte Homes, Inc. (“Pulte” or the
“Company”) request that the board of directors establish a new Compliance
Committee, to be composed of independent directors, that would conduct a
thorough review of the Company’s regulatory, litigation and compliance risks
with respect to its mortgage lending operations and report to shareholders within
six months of the 2008 annual meeting as to the committee’s findings and
recommendations, as well as the progress made towards implementing those
recommendations. This report should be prepared at reasonable cost and may
omit confidential information.”

The Proposal states, in relevant part:

“RESOLVED: That the shareholders of the Company request that the Board of
Directors establish a committee consisting solely of outside directors to oversee
the development and enforcement of policies and procedures to ensure that the
loan terms and underwriting standards of nontraditional mortgage loans made by
the Company, its subsidiaries, and its affiliates are consistent with prudent lending
practices, including consideration of a borrower’s repayment capacity, and that
consumers have sufficient information to clearly understand loan terms and
associated risks prior to making a product choice. The Board shall report to
shareholders before the next annual meeting on policies and their enforcement.”

Rule 14a-8(i)(11) provides that a proposal may be omitted if it “substantially duplicates
another proposal previously submitted to the company by another proponent that will be
included in the company’s proxy materials for the same meeting.” The purpose of the rule “is to
eliminate the [possibility] of shareholders having to consider two or more substantially identical
proposals submitted to an issuer by proponents acting independently of each other.” Exchange

Act Release No. 12999 (Nov. 22, 1976), referring to Rule 14a-8(c)(11), the predecessor to

current Rule 14a-8(i)(11).

Of the two proposals, the Amalgamated Proposal was submitted to the Company first

and, if the Company’s no-action request pursuant to the Amalgamated No-Action Letter is not
granted, the Company intends to include the Amalgamated Proposal in the 2008 Proxy.

The Staff consistently has interpreted Rule 14a-8(i)(11) to permit companies to exclude
similar proposals that are not identical where the core issues are the same. For example, in
Pacific Gas & Electric Company (Feb. 1, 1993), a proposal to tie the company’s chief executive

officer compensation to performance indicators was considered to be substantially duplicative of
both (a) a proposal to tie non salary compensation to performance indicators and (b) a different

proposal to place a ceiling on future total compensation of officers and directors, thereby
reducing their compensation. The Staff agreed that the proposals were duplicative even though
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they covered different groups of people and proposed different mechanisms for achieving a
similar result: a proposal to tie compensation to performance indicators duplicated a proposal to
place an absolute ceiling on compensation. See also Merck & Co., Inc., (Dec. 29, 2004)
(proposal that the board of directors establish a policy of separating the roles of Board chair and
chief executive officer whenever possible so that an independent director who had not served as
an executive officer of Merck serve as chair of the board of directors was substantially
duplicative of a proposal providing that Merck senior corporate officers be prohibited from
sitting on or chairing the board of directors); Siebel Systems, Inc. (Apr. 15, 2003) (proposal
seeking performance-based requirements for all stock options was substantially duplicative of a
proposal seeking performance hurdles or indexing for all stock based plans); and Sprint
Corporation (Feb. 1, 2000) (proposal forbidding any future compensation awards contingent
upon a change in control without shareholder approval was substantially duplicative of a
proposal seeking shareholder approval of all executive officer severance pay agreements).

Proposals are substantially duplicative where the core issues addressed by proposals are
substantially the same even if there are minor differences. That is the case here. Both proposals
seek the formation of a committee of independent directors and a report to shareholders relating
to evaluation and mitigation of risks associated with the Company’s mortgage lending
operations. While the Amalgamated Proposal focuses expressly on a review of the Company’s
“regulatory, litigation and compliance risks with respect to its mortgage lending operations” and
the Proposal focuses on policies and procedures “in light of the substantial risks that
nontraditional mortgage products may create for lenders, borrowers and the broader economy”,
the Company believes these differences to be consistent with differences the Staff has considered
and accepted in the past under Rule 14a-8(i)(11). Including both the Proposal and the
Amalgamated Proposal in the 2008 Proxy would frustrate the purpose of Rule 14a-8(i)(11) by
forcing shareholders to consider two substantially duplicative proposals in the same year. Pulte
therefore believes that if the Staff does not concur that each of the Amalgamated Proposal and
the Proposal may be excluded from the 2008 Proxy pursuant to Rule 14a-8(i)(7) as relating to
Pulte’s ordinary business operations or pursuant to Rule 14a-8(i)(10) as already substantially
implemented, the Proposal may be excluded as substantially duplicative of the Amalgamated
Proposal and respectfully requests that the Staff not recommend enforcement action to the SEC if
the Proposal is omitted from the 2008 Proxy pursuant to Rule 14a-8(i)(11).

Staff’s Response

Pursuant to SLB 14C, in order to facilitate transmission of the Staff’s response to our
request during the highest volume period of the shareholder proposal season, our facsimile
number is (312) 853-7036 and the Proponent’s facsimile number is (202) 728-7676. Further, in
appreciation of the Staff’s work during the height of the proxy season, we have included
photocopies of all no-action letters cited in this no action request as Appendix C.
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Based on the foregoing, the Company respectfully requests the Staff’s concurrence that
the Proposal may be omitted and that it will not recommend enforcement action if the Proposal is
excluded from the 2008 Proxy.

If you have any questions or need any additional information, please contact the
undersigned. We appreciate your attention to this request.

Very truly yours,

Michael S. Sigal

cc: Trust for the International Brotherhood of Electrical Workers’ Pension Benefit Fund
900 Seventh Street, NW
Washington, D.C. 20001
Attention: Mr. Jon F. Walters

Mr. Steven M. Cook

Vice President, General Counsel and Secretary
Pulte Homes, Inc.

100 Bloomfield Hills Parkway

Suite 300

Bloomfield Hills, Michigan 48304
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TRUST FOR THE
INTERNATIONAL BROTHERHOOD OF ELECTRICAL WORKERS/
PENSION BENEFIT FUND 900 Seventh Street, NW o Washington, DC 20001

DEC 0 6 2007

Jon F. Walters B erprmm s g g s
_ B Ry
Trustee Lottt Bublse Eé e

VIA CERTIFIED MAIL

Edwin D. Hill
Trustee

December 5, 2007

Mr. Steven M. Cook
Vice President, General Counsel and Secretary

Pulte Homes, Ine.
100 Bloomfield Hills Parkway, Suite 300
Bloomfield Hills, Michigan 48304

Dear Mr. Cook:

On behalf of the Board of Trustees of the International Brotherhood of Electrical Workers Pension
Benefit Fund (IBEW PBF) (“Fund”), I hereby submit the enclosed shareholder proposal for inclusion in
Pulte Homes, Inc. (“Company’) proxy statement to-be circulated to Shareholders in conjunction with the

next Annual Meeting of Shareholders in 2008.

The proposal relates to the establishment of a “Fair Lending Practices Committee” and is
submitted under Rule 14(a)-8 (Proposals of Security Holders) of the U.S. Securities and Exchange
Commission’s Proxy Guidelines.

The Fund is a beneficial holder of Pulte Homes, Inc. common stock valued at more than $2,000 and
has held the requisite number of shares required under Rule 14a-8(a)(1) for more than a year. The Fund
intends to hold the shares through the date of the company’s 2008 Annual Meeting of Shareholders. The
record holder of the stock will provide the appropriate verification of the Fund’s beneficial ownership by

separate letter.

, Should you decide to adopt the provisions of the proposal as corporate policy, we will ask that the
proposal be withdrawn from consideration at the annual meeting.

Either the undersigned or a designated representative will present the proposal for consideration at
the Annual Meeting of the Sharcholders.

Sincerely yours,

@/L’v, o [l 0keces

Jon F. Walters
Trustee

JEW:daw
Enclosure

«<§E0  Form 972
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WHEREAS: The Pulte Homes, Inc. (“Company”) SEC 10-K Annual Report for fiscal year ended
December 31; 2006 states that more than 90% of homes sold by the Company are financed
through Pulte Mortgage; and from 2004-2006 more than 37% were adjustable-rate mortgage
(ARM) loans; and

WHEREAS: Analysts predict that 13% of ARM loans originated in 2004-2006 will go into
foreclosure by 2014 and that 32% of loans with teaser rates; 7% of market rate adjustable loans
and 12% of subprime loans issued during this period will default due to resets (Mortgage Payment
Reset, The Issue and the Impact, Christopher L. Cagan, Ph.D. March.2007); and

"WHEREAS: Economists are increasingly anticipating problems in the US mortgage markets will
impact other forms of credit:and threaten the global financial system (Sheila C, Bair, Chairman,
‘Federal Deposit Insurance Corporation, Statement before the House Financial Services Committee
on Legislative Proposals on Reforming Mortgage Practices, October 2007); and

WHEREAS: According to the Interagency Guidance on Nontraditional Mortgage Product Risks
(“Federal Guidance”) released October 2006 (71 FR 58609), Congress, federal financial
regulatory agencies, and the finaneial services industry have focused on the risks posed by ARM
loans and the risk of “payment shock,” which occurs when ARM loans reset at higher interest rates
and borrowers.are unable to afford their mortgage payments; and

WHEREAS: The Federal Guidance, which applies only to federally regulated financial
institutions, stated “given the potential for heightened risk levels, management should carefully
consider and app:opnately mitigate exposures created by these loans” and should develop risk
management processes, policies, and procedures in this area “and use'strong cortrol systems to
monitor whether agtual practices are consistent with their policies and procedures™; and

WHEREAS: The Conference of State Bank Supervisors and the American Association

of Residential Mortgage Regulators have issued model guidelines (“State Guidelines™) for use by
state mortgage regulators recommending that implementation of the Federal Guidelines with ’
respect to state-licensed lenders and brokers (dmerican Association of Residential Mortgage
Regulators Media Release, July 2007); and

WHEREAS: Pulte Mortgage LLC is nota federally regulated financial institution and the
application and enforcement of the State Guidelines will vary by state; and

WHEREAS: We believe that ini light of the substantial risks that nontraditional mortgage products
may create for lenders, borrowers, and the broader economy, our Company must develop and.
implement policies:and procedures to mitigate these risks; therefore be it

RESOLVED: That the shareholders of the Company request that the Board of Directors establish.a. -
_committee consisting solely of outside directors to oversee the development and enforcement of
policies and procedures to ensure that the loan terms and underwriting standards of nontraditional
mortgage loans made by the Company, its subsidiaries, and its affiliates are consistent with

prudent lending practices, including consideration of a borrower’s repayment capacity, and that
consumers have sufficient information to clearly understand loan terms and associated risks prior

to making a product choice. The Board shall report to the shareholders before the next annual
meeting on policies and their enforcement,
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CorNisH F. HiTcHcoOCK {
ATTORNEY AT LAW i' :
1200°G STREET; NW *'SUITE 800 L . o
; s ARG T P et
WASHINGTON, D.C. 20005 LA i ﬁ?‘.&}?f ‘f,,{ﬂ Z‘,:":,WJ
(202) 4B9-4813 * Fax: (202) 315-3552 ~
CONH@HITCHLAW.COM

3 December 2007

Mz. Steven M. Cook

Corporate Secretary

Pulte Homes, Inc.

100 Bloomfield Hills Parkway, Suite 300
Bloomfield Hills, Michigan 48304

Via courier
Dear Mr. Cook:

On behalf of the Amalgamated Bank LongView Collective Investment Fund
(the "Fund"), I submit the enclosed shareholder proposal for inclusion in the proxy
statement that Pulte Homes, Inc. plans to circulate to shareholders in anticipation
of the 2008 annual meeting. The proposal is being submitted under SEC Rule 14a-8
and relates to the composition of the board of directors.

The Fund is an S&P 500 index fund located at 275 Seventh Avenue, New
York, N.Y. 10001. The Fund has beneficially owned more than $2000 worth of
Pulte Homes common stock for more than a year. Aletter confirming ownership is
being:submitted under separate cover. The Fund plans to continue ownership
through the date of the 2008 annual meeting, which a representative is prepared to
attend.

If you require any additional information, please let me know.
Very truly yours,

Cornish F. Hitchcock
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RESOLVED: The shareholders of Pulte Homes, Inec. (“Pulte” or the “Com-
pany”) request that'the board of directors establish a new Compliance Committee,
to be composed of independent directors, that would conduet a thorough review of
the Company's regulatory, litigation and compliance risks with respect to its
mortgage lending operations and report to shareholders within six months of the
2008 annual meeting as to the committee’s findings and recommendations, as well
as the progress made towards implementing those recommendations. This report
should be prepared at reasonable cost and may omit confidential information.

SUPPORTING STATEMENT

The recent turmoil in the housing and mortgage markets has wiped out
billions of dollars in shareholder-value at housing-related companies. During the
first eleven months of 2007, Pulte stock lost approximately 70% of its value and
performed below the S&P Homebuilding Index.

In its August 13, 2007 issue; BUSINESS WEEK suggested that certain business
practices among the nation’s largest homebuilders ~ particularly within their
mortgage or financing affiliates — may have contributed to the recent collapse of the
mortgage and housing markets. A specific concern is the eonflict of interest that
niay oceur if‘a home builder’s mortgage affiliate issues m01tgages to home buyers
who may not be able to repay their obligations.

Concerns about housing financing practices have prompted calls for more
regulatory and legislative action, as well as litigation. Reports in the news media
indicate an increased interest by state and federal regulators in enforcing existing
laws affecting home builders and mortgage originators, with a possibility of new
xegulatmns In addition, some Members of Congress have indicated an interest in
imposing a fiduciary obligation on originators and possibly placing non-bank
lenders under federal oversight. At the state level, legislatures in a number of
states are considering measures that target deceptive lending, foreclosure or fraud.

Litigation is also pending under the Real Estate Settlement Procedures Act,
the Truth in Lending Act, and the Home Ownership Equity Protection Act, as well
as state anti-predatory lending statues.

In October 2007 Pulte was one of six home builders who paid a total of $1.4
million to settle a federal investigation into whether those companies accepted

rebates from insurers for referrals when selling homes. Pulte has denied any
wrongdoing.

As shareholders, we are concerned about the damage to long-term share-

Page 1 of 2
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holder value that can result from litigation, regulatory costs and reputational injury
" at companies that lack adequate compliance procedures and active oversight by the
board. Although the board currently has an Audit Committee, that committee’s
focus appears to be on financial reporting. Given the current public scrutiny of
‘homebuilders and their business practices, we believe that it is important for a new
board committee to undertake a thorough investigation of the Company’s practices
in this area and to avoid or mitigate any conflicts that might arise.

We urge you to vote FOR this proposal.

Page 2'0f 2
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UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549-3010

DIVISION QF

CORPORATION FINANCE
March 9, 2006
John A. Berry
Divisional Vice President,
Securities and Benefits
Domestic Legal Operations Act: / ?‘55/
Abbott Laboratories : Section:
100 Abbott Park Road Rule: /. W

Abbott Park, IL 60064-6001 .
Public

Re:  Abbott Laboratories Availability: 3// 9// owé

Incoming letter dated December 29, 2005
Dear Mr. Berry:

This is in response to your letter dated December 29, 2005 concerning the
shareholder proposal submitted to Abbott by the New York Province of the Society of
Jesus; Christian Brothers Investment Services, Inc.; the Benedictine Sisters of Mount St.
Scholastica; the Missouri Province of the Society of Jesus; the Upper Canada Province of
the Society of Jesus; the Maryknoll Sisters of St. Dominic, Inc.; the Dominican Sisters of
Oxford, MI, the Sisters of St. Francis of Philadelphia; the Dominican Sisters of
Springfield, IL; Trinity Health; the Missionary Oblates of Mary Immaculate; the
Wisconsin Province of the Society of Jesus; The Sisters of Charity of Saint Elizabeth; the
Holy Cross Province of the Congregation of the Passion; the Sisters of St. Joseph of
LaGrange; the California Province of the Society of Jesus; the Sisters of Charity of the
‘Blessed Virgin Mary; the Unitarian Universalist Association; Amalgamated LongView
Collective Investment Fund; ASC Investment Group; the Detroit Province of the Society
of Jesus; the Chicago Province of the Society of Jesus; the Society of Jesus of New
England; the Presbyterian Church (USA); the New Orleans Province of the Society of
Jesus; the Dominican Sisters of Great Bend, KS; the Maryland Province of the Society of
Jesus; Creighton University; the New York Province of the Society of Jesus; and the
Benedictine Sisters Charitable Trust. Our response is attached to the enclosed photocopy
of your correspondence. By doing this, we avoid having to recite or summarize the facts
set forth in the correspondence. Copies of all of the correspondence also will be provided
to the proponents.

CFOCC-00037712



Abbott Laboratories
March 9, 2006
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In connection with this matter, your attention is directed to the enclosure, which

sets forth a brief discussion of the Division’s informal procedures regarding shareholder

proposals.
Sincerely,
i=_F—T
Eric Finseth
Attomney-Adviser
Enclosures
cc:  New York Province of the Society of Jesus

and co-proponents

% Sister Doris Gormley, SFCC

Socially Responsible Investment Consultant

Jesuit Conference - The Society of Jesus in the United States
1616 P Street, NW, Suite 300

Washington, DC 20036-1405

Julie B. Tanner

Corporate Advocacy Coordinator

Christian Brothers Investment Services, Inc.
90 Park Avenue, 29th Floor

New York, NY 10016-1301

Séamus P. Finn, OMI

Director

Justice, Peace and Integrity of Creation Office
Missionary Oblates of Mary Immaculate

391 Michigan Avenue, NE

Washington, DC 20017

Sister Rosemary Moynihan, SC
Coordinator of Corporate Responsibility
The Sisters of Charity of Saint Elizabeth
P.O. Box 476

Convent Station, NJ 07961-0476

Jerry Gabert

Treasurer and Vice President of Finance

Unitarian Universalist Association of Congregations
23 Beacon Street

Boston, MA 02108
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Abbott Laboratories
March'9, 2006
Page 3

cc: Comish F. Hitchcock :
5301 Wisconsin Avenue, N.W_, Suite 350
Washington, DC 20015-2015

V. Rev. Thomas J. Regan, S.J., Provincial
Society of Jesus of New England

85 School Street

Watertown, MA 02472-4251

Vicki L. Cummings

Treasurer and Chief Financial Officer
Sisters of Mercy of the Americas
Administration

2300 Adeline Drive

Burlingame, CA 94010-5599
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March 9, 2006

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Abbott Laboratories
Incoming letter dated December 29, 2005

The proposal requests that the board of directors review and report to sharcholders
on the economic effects of the HIV/AIDS, tuberculosis and malaria pandemics on the
company’s business strategy and initiatives to date.

There appears to be some basis for your view that Abbott may exclude the
proposal under rule 14a-8(i)(7), as relating to Abbott’s ordinary business operations
(i.e., evaluation of risk). Accordingly, we will not recommend enforcement action to the
Commission if Abbott omits the proposal from its proxy materials in reliance on
rule 14a-8(i)(7). In reaching this position, we have not found it necessary to address the
alternative basis for omission upon which Abbott relies.

Sincerely,

Mark F. Vilardo
Special Counsel
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ABBOTT LABORATORIES RECOIVED
100 Abbott Park Road _
Abbott Park, IL 60064-6011 < CEC30 PH4: 7

December 29, 2005
By Messenger

Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counsel

100 F Street, N.E.

Washington, D.C. 20549

Re:  Abbott Laboratories -- Shareholder Proposal Submitted by:

e New York Province of the Society of Jesus, received November 8 and November 28,
2005

e Christian Brothers Investment Services, Inc., received November 8 and November 29,
2005

e Benedictine Sisters of Mount St. Scholastica, Inc. received November 9 and
November 28, 2005

e Jesuits of the Missouri Province, received November 9 and November 29, 2005

e Upper Canada Province of the Society of Jesus, received November 10 and
November 24, 2005

e Maryknoll Sisters of Saint Dominic, Inc., received November 14 and November 28,
2005

e The Dominican Sisters of Oxford, Michigan, received November 14 and
November 28, 2005

o The Sisters of St. Francis of Philadelphia, received November 14 and November 28,
2005

o The Dominican Sisters of Springfield, Iilinois, received November 14 and
November 28, 2005

e Trinity Health, received November 14 and November 28, 2005

e The United States Province of Missionary Oblates of Mary Immaculate, received
November 14 and November 30, 2005

e Wisconsin Province of the Society of Jesus, received November 15 and
November 28, 2005

e The Sisters of Charity of Saint Elizabeth, received November 15 and November 29,
2005

e Congregation of the Passion, Holy Cross Province, received November 16 and
November 28, 2005
Sisters of St. Joseph of LaGrange, received November 16 and November 28, 2005
California Province of the Society of Jesus, received November 16 and November 29,
2005

13294225 91947408
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Sisters of Charity of the BVM, received November 16 and December 1, 2005
Unitarian Universalist Association of Congregations, received November 16 and
December 6, 2005

Amalgamated Bank LongView Collective Investment Fund, received November 17
and November 28, 2005

ASC Investment Group, received November 17 and November 28, 2005

Detroit Province Jesuits, received November 17 and November 28, 2005

Chicago Province of the Society of Jesus, received November 17 and November 30,
2005

Society of Jesus of New England, received November 17 and November 30, 2005
Board of Pensions of the Presbyterian Church (USA), received November 18 and
December 1, 2005

New Orleans Province of the Society of Jesus, received November 18 and November
28, 2005

Nuns of the Third Order of St. Dominic, received November 18 and November 28,
2005 ‘

The Maryland Province of the Society of Jesus; received November 18 and
November 29, 2005

Creighton University, received November 18 and December 1, 2005

Sisters of Mercy of the Americas, received November 18 and December 1, 2005
Benedictine Sisters Charitable Trust, received November 28 and December 1, 2005

Ladies and Gentlemen:

On behalf of Abbott Laboratories and pursuant to Rule 14a-8(j) under the Securities
Exchange Act of 1934, I hereby request confirmation that the Staff of the Securities and
Exchange Commission will not recommend enforcement action if, in reliance on Rule 14a-8, we
exclude a proposal submitted by the proponents listed above! from the proxy materials for
Abbott’s 2006 annual shareholders” meeting, which we expect to file in definitive form with the

Commission on or about March 21, 2006.

We received notices on behalf of proponents listed above, the first of which was received

on November 8, 2003, submitting the proposal for consideration at our 2006 annual

shareholders’ meeting. The proposal and supporting statement (a copy of which is attached as

Exhibit A) (the “Proposal”) read as follows:

REPORT RELATED TO GLOBAL HIV/AIDS-TB-MALARIA PANDEMICS

Resolved:

Shareholders request that our Board review the economic effects of the
HIV/AIDS, Tuberculosis and Malaria pandemics on our Company’s business
strategy, and its initiatives to date, and report to shareholders within six (6)

months following the 2006 annual meeting. This report, developed at reasonable

! Each proponent submitted an identical proposal.

13294225 91947408 2

CFOCC-00037717



costs and omitting proprietary information, will identify the impacts of these
pandemics on the company.

IMPACT OF THE PANDEMICS ON ABBOTT LABORATORIES

We believe that HIV/AIDS, Tuberculosis (TB) and Malaria could have a
profound impact on companies like Abbott Laboratories, which produce products
essential to combating infectious disease. This report would improve our ability
to evaluate our investment.

The Pharmaceutical Shareowners Group of large institutional investors recently
asked “Has the sector gone far enough?,” and answered “The public health crisis
in emerging markets is going to become a bigger challenge year on year. We did
not hear a convincing story that the sector is ready for this — i.e. that it has a
proactive, coherent and forward-looking approach for adapting to these new
realities which is linked to overall business strategy. This may leave the sector
exposed in the future.”

Growth of the pharmaceutical industry depends on maintaining a license to
operate, including intellectual property protections. This is especially true in so-
called BRIC countries (Brazil, Russia, India, and China).

However, the HIV/AIDS-TB-Malaria pandemics have the potential to undermine
intellectual property protections, because developing countries may perceive
those protections at odds with combating HIV/AIDS and other diseases.

“The Council on Foreign Relations adds, “Widening gaps in access to anti-HIV
drugs have become pivotal sources of global political anger.” It concluded
“American firms have taken the brunt of the blame and been the target of special
anger.” ’

SCOPE OF THE PANDEMICS

Globally, over six million people with AIDS need treatment or they will die, with
the crisis most acute in Africa and growing rapidly in BRIC countries. In China,
UNAIDS projects 10 million infections by 2010. Stephen Roach, Morgan
Stanley’s Chief Economist, wrote in June 2004 that “al} the economic growth in
the world cannot possibly compensate for the devastation China would face if
-[UNAIDS] projections were to come to pass.”

Advancements in treating those living with AIDS have been made. Yet only 15%
of those in clinical need are on treatment. '

Children with AIDS have huge unmet medical needs. Over half of all children
with AIDS die before they are two years old. Two million children are infected
and need care and treatment.

13294225 91947408 3
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REPORTING TO SHAREHOLDERS

Surveys of pharmaceutical industry reporting on HIV/AIDS-TB-Malaria have
noted “since reporting is not systematic or linked to discussions of investment
value, this makes it difficult for investors to assess whether companies are
effectively optimizing opportunities and minimizing risks.”

Our company provides limited information on products and charitable programs.
However, it does not disclose HIV/AIDS-TB-Malaria’s impact on our business
strategy. This additional information is vital to making informed investment
decisions. :

We urge shareholders to vote FOR this resolution.

Pursuant to Rule 14a-8(j), I have enclosed six copies of the Proposal and this letter,
which sets forth the grounds upon which we deem omission of the Proposal to be proper. I have
also enclosed a copy of all relevant correspondence exchanged with the proponents, as well as a
copy of each of the no-action letters referred to herein. Pursuant to Rule 14a-8(j), a copy of this
letter is being sent to notify the proponents of our intention to omit the Proposal from our 2006
proxy materials.

We believe that the Proposal may be properly omitted from Abbott’s 2006 proxy
materials pursuant to Rule 14a-8 for the reasons set forth below.

I. The Proposal may be properly omitted under Rule 14a-8(i)(12)(iii) because it deals
with substantially the same subject matter as prior proposals that were included in
our 2002, 2004 and 2005 proxy materials and when previously submitted, the
proposal did not receive the support necessary for resubmission.

Rule 14a-8(i)(12)(iii) permits the exclusion of a shareholder proposal dealing with
“substantially the same subject matter as another proposal or proposals that has or have been .
previously included in the company’s proxy materials within the preceding 5 calendar years™ and
the proposal received “less than 10% of the vote on its last submission to shareholders if
proposed three times or more previously within the preceding S calendar years. .. .”

We included a proposal (the “2002 Proposal”) in our 2002 proxy materials filed on
March 12, 2002 which requested our board of directors “to develop and implement a policy to
provide pharmaceuticals for the prevention and treatment of HIV/AIDS, TB and Malaria in ways
that the majority of infected persons in African nations can afford.” A copy of the 2002 Proposal
is attached hereto as Exhibit B. In addition, at the request of The Maryland Province of the
Society of Jesus (a current proponent and an affiliate of several of the other current proponents),
we included proposals in our 2004 and 2005 proxy materials, in which the actions the board was
requested to take are identical to the Proposal, and the substance of the supporting statements are
the same (the “2004 and 2005 Proposals” and, together with the 2002 Proposal, the “Previous
Proposals™). Copies of the 2004 and 2005 Proposals as they appeared in our 2004 and 2005
proxy materials are attached hereto as Exhibit C and Exhibit D, respectively. The Proposal and
the Previous Proposals are substantially similar for purposes of Rule 14a-8(1)(12) since the
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substantive concerns of all four proposals are the HIV/AIDS, tuberculosis and malaria
pandemics.

“Substantially the same subject matter,” as that phrase is used in Rule14a-8(i)(12), does
not mean that the Previous Proposals and the Proposal must be exactly the same. Although the
predecessor to Rule 14a-8(i)(12) required a proposal to be “substantially the same proposal” as
prior proposals, the Commission amended the rule in 1983. In SEC Release No. 34-20091
(August 16, 1983), the Commission explained the reason for and meaning of the revision,
stating:

The Commission believes that this change is necessary to signal a clean break
from the strict interpretive position applied to the existing provision. The
Commission is aware that the interpretation of the new provision will continue to
involve difficult subjective judgments, but anticipates that those judgments will

- be based upon a consideration of the substantive concerns raised by a proposal
rather than the specific language or actions proposed to deal with those concerns.

While the Staff initially seemed to take a very restrictive view of the current version of
Rule 14a-8(i)(12) (see, e.g., Procter & Gamble Co. (July 27, 1988)), more recently the Staff has
made it clear that Rule 14a-8(i}(12) does not require that the proposals, or their subject matters,
be identical in order for a company to exclude the later-submitted proposal. When considering
whether a proposal deals with substantially the same subject matter, the Staff has increasingly
focused on the “substantive concerns” raised by the proposal as the essential consideration,
rather than the specific language or corporate action proposed to be taken. The Staff has thus
concurred with the exclusion of proposals under Rule 14a-8(i)(12) when the proposal in question
shares similar underlying social or policy issues with a prior proposal, even if the subsequent
proposal recommended that the company take different actions.

For example, in Bristol-Myers Squibb Co. (February 6, 1996), the Staff permitted
exclusion of a proposal recommending that the board of directors form a committee to formulate
an educational plan to inform women of the possible abortifacient (abortion-causing) effects of
any of the company's products because it dealt with substantially the same subject matter as
prior proposals asking the company to refrain from giving charitable contributions to
organizations that perform abortions. Despite the different actions requested and the different
subject matters of the prior proposals (charitable contributions) and the proposal at issue
(consumer education), the substantive concern of both proposals was abortion-related matters;
thus the Staff concluded that the proposal at issue dealt with substantially the same subject
matter as the proposals regarding the company’s charitable contributions.

More recently, in both Medtronic Inc. (June 2, 2005) and Bank of America Corp.
(February 25, 2005), the Staff permitted the omission of proposals requesting that the companies
list all of their political and charitable contributions on their websites. In prior proposals,
shareholders had requested that the companies cease making charitable contributions. Again,
despite the different actions requested and the different subject matters of the prior proposals
(ceasing contributions) and the proposals at issue (disclosure of contributions), the substantive
concemn of both proposals was corporate contributions and thus the Staff concluded that the
proposals at issue dealt with substantially the same subject matter. See also Dow Jones & Co.,
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Inc. (December 17, 2004) (proposal requesting the company publish in its proxy materials
information relating to its process of donations to a particular non-profit organization was
excludable as it dealt with substantially the same subject matter as a prior proposal requesting an
explanation of the procedures governing all charitable donations); Saks Inc. (March 1, 2004) (a
proposal requesting the board of directors to implement a code of conduct based on International
Labor Organization standards, establish an independent monitoring process and annually report
on adherence to such code was excludable as it dealt with substantially the same subject matter
as a prior proposal requesting a report on the company’s vendor labor standards and compliance
‘mechanism); Bristol-Myers Squibb Co. (February 11, 2004) (a proposal requesting the board
review pricing and marketing policies and prepare a report on how the company will respond to
pressure to increase access to prescription drugs was excludable because it dealt with
substantially the same subject matter as prior proposals requesting the creation and
implementation of a policy of price restraint on pharmaceutical products). But see Wm. Wrigley
Jr. Company (December 13, 2004) dealing with two proposals to add “against” to the proxy
card; the Staff’s response in this instance may reflect the inclusion in the earlier but not the later
proposal of a request to also remove management’s discretionary voting authority where signed’
proxies did not specify a vote. :

The Proposal (as well as the 2004 and 2005 Proposals) requests that Abbott review and
report on the economic effects of the HIV/AIDS, tuberculosis and malaria pandemics, while the
2002 Proposal requested that Abbott develop and implement a policy to provide affordable
pharmaceuticals for the prevention and treatment of these diseases. Despite the different actions
requested by the proposals, all four of the proposals deal with the same substantive concern and
thus substantially the same subject matter — the HIV/AIDS, tuberculosis and malaria pandemics
and Abbott’s response to them. Based on our examination of the supporting statements for each
proposal, it is clear that the substantive concems raised by the proposals are the same —~
responding to the HIV/AIDS, tuberculosis and malaria pandemics, particularly in developing
countries. Each supporting statement discusses the prevalence of these diseases, especially
HIV/AIDS, in developing countries and argues that Abbott must take action relating to these
pandemics. Although the action Abbott is requested to make in the 2002 Proposal is different
from the action requested in the current Proposal and the 2004 and 2005 Proposals, the
substantive concern in all four proposals is the same, thus their subject matters are substantially
similar for purposes of Rule 14a-8(1)(12)(ii).

As evidenced in Exhibit E, the 2005 proposal received 6.9% of the vote at our 2005
annual meeting of shareholders.” Since the 2005 proposal failed to meet the required 10%
threshold at the 2005 annual meeting of shareholders and the other rule requirements are
satisfied, the Proposal may be excluded from the 2006 proxy materials under Rule 14a-

8(@)(12)(iii).

2 Tabulation is as follows: votes cast for — 71,234,106 and votes cast against — 960,516,598. Pursuant to the Staff’s
position on counting votes for purposes of Rule 14a-8(i)(12), abstentions and broker non-votes were not included for
purposes of the calculation. See Staff Legal Bulletin No. 14, Question F.4 (July 13, 2001).
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II. The Proposal may be properly omitted because it relates to the conduct of our
ordinary business operations within the meaning of Rule 14a-8(i)(7).

Rule 14a-8(i)(7) permits a registrant to exclude a proposal that deals with matters relating
to the conduct of the registrant’s “ordinary business.” The purpose of Rule 14a-8(i)(7) is to
allow companies to exclude shareholder proposals that deal with ordinary business on which
“shareholders, as a group, would not be qualified to make an informed judgment . . . due to their
lack of business expertise and their lack of intimate knowledge of the issuer’s business.” SEC
Release No. 34-12999 (November 22, 1976). The Commission further stated in its Release
accompanying the 1998 amendments to Rule 14a-8 that the purpose of Rule 14a-8(i)(7) is “to
_ confine the resolution of ordinary business problems to management and the board of directors,
since it is impracticable for shareholders to decide how to solve such problems at an annual
shareholders meeting.” SEC Release No. 34-40018 (May 21, 1998) (the “1998 Release™). The
1998 Release outlined two central considerations underlying this policy for exclusion, and, as
described below, we believe that the Proposal implicates both considerations and therefore
should be excludable pursuant to Rule 14a-8(1)(7). :

First, the Commission stated that “{c]ertain tasks are so fundamental to management’s
ability to run a company on a day-to-day basis that they could not, as a practical matter, be
subject to direct shareholder oversight” and such proposals may therefore be excluded. Several
examples of such activities were provided, including management of the company’s workforce,
production decisions and retention of suppliers. We believe that the Proposal relates to such
activities.

Abbott is a broad-based health care company that discovers, develops, manufactures and
markets health care products and services. We serve customers in more than 130 countries, with
a staff of over 60,000 employees at more than 100 manufacturing, distribution, research and
development and other locations world-wide, including the countries and regions mentioned in
the Proposal — Brazil, Russia, India, China, several countries in Africa, and other developing
countries.

In making Abbott’s production, purchasing, operational and investment decisions,
Abbott’s management regularly considers a wide variety of business and economic risks that
may affect Abbott’s operations and the viability of the potential investment, including the
volume and growth potential of a local market that will consume Abbott’s products, the
availability of local patent protections for Abbott’s products and the risks involved with losing
such protection, the quality and size of a local workforce and the capacity and stability of local
distributors and suppliers that are integral to Abbott’s international operations. Abbott is
continually obliged to plan for a variety of contingencies affecting its products. The effects of
HIV/AIDS, tuberculosis and malaria, as well as many other diseases, may bear directly on all of
these considerations and therefore are already taken into account, with a host of other complex
factors, by Abbott’s management in making production, purchasing, operational and investment
decisions in the ordinary course of business.

The second consideration cited by the Commission was “the degree to which the proposal
seeks to ‘micro-manage’ the company by probing too deeply into matters of a complex nature
upon which shareholders, as a group, would not be in a position to make an informed judgment.”
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The Commission elaborated on this consideration, saying that there would more likely be a basis
for excluding proposals that would be unduly onerous or intrusive with respect to a.company’s
ordinary business operations, including those proposals involving “intricate detail” or seeking “to
impose specific time-frames or methods for implementing complex policies.” We believe that
actions requested by the Proposal would constitute such an undue intrusion upon our ordinary
business operations.

The nature and structure of Abbott’s business, involving manufacturing, distribution and
research and development in numerous countries around the world are extremely complex. As a
result, Abbott is forced to review constantly its operations to manage a broad spectrum of risks,
none of which can readily be isolated from other factors. Although the Proposal seems to be
based on the premise that the economic effects of HIV/AIDS, tuberculosis and malaria on
Abbott’s business can be meaningfully considered in isolation, the complexity of Abbott’s
international operations makes such individual consideration inherently problematic, if not
impossible. Consequently, shareholder review of these economic effects almost inevitably will
involve shareholders in scrutinizing a variety of daily decisions made by Abbott in managing its
international operations. Abbott’s shareholders, being as a group less familiar with the other
considerations that must bear on Abbott’s decision-making than is Abbott’s management, are not
in a position to be able either to place the risks highlighted:by the Proposal in appropriate -
perspective or to make an informed decision about their effects on Abbott. As such, the
intrusiveness of the actions contemplated by the Proposal with respect to the day-to-day
deliberative processes of Abbott’s management far outweighs any theoretical benefit that might
be gained from shareholder oversight as to a single factor in Abbott’s decision making.

Abbott’s view of the Proposal is consistent with recent guidance provided by the Staff on
similar proposals and in Staff Legal Bulletin No. 14C (June 28, 2005). In February 2004 and
again earlier this year, the Staff concurred that proposals virtually identical to the Proposal could
be excluded pursuant to Rule 14a-8(i)(7). In American International Group, Inc. (February 19,
2004), the Staff agreed that there was some basis for AIG’s view that the proposal was
excludable because it focused on AIG's evaluation of risks in overseas markets, which was a
fundamental function of management. Likewise, in Texas Instruments, Inc. (January 28, 2005),

_ the Staff found that there was some basis for excluding the proposal as “relating to Texas
Instruments’ ordinary business operations (i.e., evaluation of risks).” The Staff has similarly
permitted exclusion in cases involving analogous proposals relating to various subjects on the
grounds that the proposals entailed an assessment by management of benefits and risks. See,
e.g., The Dow Chemical Company (February 23, 2005) (allowing exclusion of proposal requiring
report on environmental problems); Wachovia Corporation (January 28, 2005) (allowing
exclusion of proposal requiring report on effects of global warming on the registrant’s business).
But see the Staff’s earlier response in Johnson & Johnson (February 7, 2003), in which the Staff
did not concur that Johnson & Johnson could omit a sharcholder proposal on the HIV/AIDS,
tuberculosis and malaria pandemics pursuant to Rule 14a-8(i)(7). Unlike the Johnson & Johnson
proposal, however, which sought to have the board of directors establish and implement
standards of response to the HIV/AIDS, tuberculosis and malaria pandemics in developing
countries, the Proposal requests that the board review the economic effects of these pandemics
on Abbott’s business strategy and thus seeks an evaluation of risks by Abbott that is analogous
(and in the case of AIG and Texas Instruments, virtually identical) to those sought in the AIG,

13294225 91947408 8
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.Texas Instruments, Dow and Wachovia requests. The analysis applied in these lafér requests,
subsequent to Johnson & Johnson, should therefore apply to the Proposal.

Finally, the fact that the Proposal seeks a report from the board of directors that will be
reviewable by Abbott’s shareholders, as opposed to implementation of a specific policy or
action, does not exempt the Proposal from application of Rule 14a-8(i)(7). The Commission has
stated that a proposal requesting preparation and dissemination of a report may be excludable
under Rule 14a-8(i)(7) if the subject matter of the report is within the.ordinary business of the
company. See SEC Release No. 34-20091 (August 16, 1983). The Staff has adhered to this view
by allowing exclusion of proposals seeking reports on ordinary business matters. See, e.g.,
General Motors Corp. (March 30, 2005) and AT&T Corp. (February 21, 2001), in addition to the
Wachovia, Dow, Texas Instruments and AIG requests mentioned in the previous paragraph.

III. Conclusion

For the foregoing reasons, I request your confirmation that the Staff will not recommend
any enforcement action to the Commission if the Proposal is omitted from Abbott’s 2006 proxy
‘materials. To the extent that the reasons set forth in this letter are based on matters of law,
pursuant to Rule 14a-8(j)(2)(iii) this letter also constitutes an opinion of counsel of the
undersigned as an attorney licensed and admitted to practice in the State of Illinois.

If the Staff has any questions with respect to the foregoing, or if for any reason the Staff
does not agree-that we may omit the Proposal from our 2006 proxy materials, please contact me
at 847.938.3591 or Deborah Koenen at 847.938.6166. We may also be reached by facsimile at .
847.938.9492 and would appreciate it if you would send your response to us by facsimile to that
number. The majority of the proponents have indicated that Sister Doris Gormley is their

representative and she may be reached by facsimile at 301.249.2272. The representative for The

_ Sisters of Charity of Saint Elizabeth, Sister Rosemary Moynihan, SC, may be reached by
facsimile at 973.290.5338. The representative for Congregation of the Passion, Holy Cross -
Province, John Gonzalez, may be reached by facsimile at 773.631.8059. The representative for
Unitarian Universalist Association of Congregations, Jim Gunnig, may be reached by facsimile
at 617.367.3237. The representative for Amalgamated Bank LongView Collective Investment
Fund, Comish F. Hitchcock, may be reached by facsimile at 202.364.9960. The representatives
for the Society of Jesus of New England, Rev. Mark C. Hallinan, S.J. and Rev. Gerald J. ‘
Chojnacki, S.J., may be reached by facsimile at 212.794.1036. The representative for the Sisters
of Mercy of the Americas, Vicki L. Cummings, may be reached by facsimile at 650.347.2550.

The representative for the Missionary Oblates of Mary Immaculate, Séamus P. Finn, OMI, may -

be reached by facsimile at 202.483.0708.

13294225 91947408 9
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Please acknowledge receipt of this letter and the enclosures by date-stamping the
enclosed copy of this letter and returning it to the waiting messenger.

Very truly yours,

%4’&,‘7‘

John A. Berry

Divisional Vice President,
Securities and Benefits
Domestic Legal Operations

Enclosures

cc: Doris M. Gormley, SFCC
Socially Responsible Investment Consultant
Jesuit Conference - The Society of Jesus in the United States
1616 P Street NW, Suite 300
Washington, DC 20036-1405

and

1217 Parkington Lane
Bowie, MD 20716

Sister Rosemary Moynihan, SC

The Sisters of Charity of Saint Elizabeth
P.O. Box 476

Convent Station, NJ 07961-0476

John Gonzalez
- SRI Consultor to
Congregation of the Passion, Holy Cross Province
205 W. Monroe, 2W
Chicago, IL 60606-5062

Jim Gunnig :

Committee on Socially Responsible Investing
Unitarian Universalist Association of Congregations
25 Beacon Street

Boston, MA 02108

Cornish F. Hitchcock

Attorney at Law

5301 Wisconsin Avenue, N.W., Suite 350
Washington, DC 20015-2015
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Rev. Mark C. Hallinan, S.J.

Rev. Gerald J. Chojnacki, SJ.

New York Province of the Society of Jesus
Office of Social Ministries

39 East 831d Street

New York, New York 10028

Vicki L. Cummings

Sisters of Mercy of the Americas
Administration

2300 Adeline Drive

Burlingame, CA 94010-5599

- Séamus P. Finn, OMI
Missionary Oblates of Mary Immaculate
391 Michigan Avenue, NE
Washington, D.C. 20017
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REPORT RELATED TO GLOBAL HIV/AIDS-TB-MALARIA PANDEMICS
: ABBOTT LABORATORIES

) - Resolved:

Shareholders request that our Board review the economic effects of the HIV/AIDS, Tuberculosis
M and Makeria pandemics on our Company's business strateqgy, and s initiatives to date, and report
' - to shareholders within six (§) months following the 2006 annual meeting. This report, developed
at reasonable costs and omitting proprietary information, will identify the impadts of these
pandemics on the company. . :

4 IMPACT OF THE PANDEMICS ON ABBOTT LABORATORIES

We belleve that HIV/AIDS, Tuberculosis (TB) and Mataris could have a pwfcmd Impact on
nies fike Abbott Laboratories, which produce products essential to cormbeting infectious
disease. This report would improve our abifty to evaluate our investment.

The Pharmaceutical Shareowners Group of large nstitutional investors recently asked “Hes the
sector gone far enough?,” and answered *The public health crisis in emerging markets & going o
become a bigger challenge year on year. We did hot hear a convincing story thet the sactor is
ready for this - l.e. that & has a proactive, coherent and forward-looking approach for adapting

to these new reslities which is inked to overall business stratagy, This may leave the sector
exposed in the future.”

~ GmdmepmamlwmydeﬁamlMammomm
A mwmﬁwmmmamwmhmmmmm
India, and China).

o  However, the HIV/AIDS-TB-Malara pandemics have the potential to undermine inteliectunl
property protections, because developing countries may perceive those protections at odis with
combating HIV/ALDS and other diseases.

The Councii on Foreign Refations adds, *Widening gaps in acvess to ant-HIV drugs have become
$ pivotal sources of global politicat anger.” It conduded *American firms have taken the bount of
the bleme and been the target of spedal anger.”

SCOPE OF THE PANDEMICS

Globally, over six million people with AIDS need treatment or they will dle, with the crisis most .
acute In Africa 2nd growing rapidly in BRIC countries. In China, UNAIDS projects 10 mifion

infections by 2010. Stephen Roach, Morgan Staniey’s Chief Economist, wrota in Juna 2004 that

“al the economic growth in the world cannot possibly compensate for the devastation China

would face if [UNAIDS] projections were to come o pass.”

Advancements in treating thase iving with ATDS have been made. Yet only 15% of those in
 dinical need are on treatment. " »

Children with AIDS heve huge unmet medical needs. Over half of all children with ATDS die
3 before they are two years old. Two milkon children are infected and need care and treatment.

A REPORTING TO SHAREHOLDERS
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not disdose HIV/AIDS-TB-Malaria’s impact on our business strategy. This addtional information
s Is vital to making informed investment decisions.
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Page 1 of 1

Shareholder Proposal on HIV/AIDS-TB-Malaria (Item 3 on Proxy Card)

Whereas: The HIV/Aids epidemic constitutes a global emergency - one of the most formidable challenges to human life and
dignity as well as to the effective enjoyment of human rights;

By the end of the year 2000, 36.1 million people worldwide were living with HIV/AIDS, 90% in developing countrics and
75% in sub-Sahara Africa;

All are affected by this epidemic, but people in developing countries are the most affected, and women, young adults and
children, particularly girls, are the most vulnerable;

African Heads of Governments have pledged to target at least 15% of their annual national budgets to address the HIV/AIDS
epidemic. Actions to reach this target will need to be complemented by intemational assistance;

Tuberculosis is now the world's leading infectious killer, taking 2 million lives a year, and is a frequent complication of
AIDS. Malaria causes 1.1 million deaths annuatly. Both diseases are growing more difficult to treat because of the spread of
drug-resistant strains; :

Access to medication in the context of such pandemics is a fundamental element of achieving physical and mental health;

Effective prevention, care and treatment strategies will require increased availability of, and nondiscriminatory access to,
vaccines, sterile injecting equipment, drugs, including anti-retroviral therapy, diagnostics and related technologies, as well as
increased research and development;

Availability and affordability of drugs and related technology are factors to be reviewed and addressed. There is need to
reduce the cost of these drugs and technologies;

Some countries within the most seriously affected regions have begun to promote innovation and the development of
domestic industries in order to increase access to medicines to protect the people’s health;

The impact of international trade agreements on access to or local manufacturing of, essential drugs and on the development
of new drugs needs to be evaluated;

THEREFORE BE IT RESOLVED: Shareholders request the Board of Directors to develop and implement a policy to
provide pharmaceuticals for the prevention and treatment of HIV/AIDS, TB and Malaria in ways that the majority of infected
persons in African nations can afford.

A report of the development and implementation of such a policy (omitting proprietary information and at reasonable cost)
would be sent to shareholders six months after the 2002 annual meeting.

Proponent's Statement in Support of Shareholder Proposal

Pharmaceutical companies have the unique mission to provide health-giving medicines, often making the difference between
life and death. This is the time for pharmaceutical companies to offer the kind of leadership necessary to address discases that
afflict so many people throughout the world, especially in African countries. "Making life-saving medicines more affordable
for poor countries is vital for improving public health. More importantly, it is realistic.” (Press Release, WHO/WTO
Workshop-Pricing/Financing of Essential Drugs, April 11, 2001) One way to make needed drugs accessible and affordable is
to grant voluntary licenses to African couatries which request them. This would enable the production of generic drugs for
prevention and treatment of infectious diseases. Improved access to effective and affordable medicines is essential for the
people’s health in these nations. ’

hitp://www.sec.gov/ Archives/edgar/data/ 1800/000091205702009572/a20700467def 14a.h.. 1210812005
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Shareholder Proposal Concerning Global Infectious Diseases (Item 6 on Proxy Card)

The Maryland Province of the Society of Jesus, 5704 Roland Avenue, Baltimore, Maryland 21210-1399, owner of 100
Abbott common shares, and 16 other proponents have informed Abbott that they intend to present the following proposal at
the meeting. Abbott will provide the proponents’ names and addresses to any shareholder who requests that information and,
if provided by a proponent to Abbott, the number of Abbott common shares held by that proponent.

Whereas:

Shareholders have an interest in how our company's products are being utilized to address global health risks of common
infectious diseases with respect to short term and long-term performance and risk;

According to UNAIDS, the HIV/AIDS pandemic is “creating or aggravating poverty among millions of people, eroding
human capital, weakening government institutions and threatening business activities and investment”;

Our company produces effective products for the treatment of HIV/AIDS and yet;

There are more than 42 million people worldwide currently living with HIV/AIDS, over 95% of whom live in the developing
world and only 4% of whom have access to effective treatment;

Our company produces an effective product for the treatment of Malaria and yet;

People with Malaria have difficulty accessing an effective treatment that could save their lives and in some cases people are
being treated with drugs that are no longer effective;

23

The final agreement on the World Trade Organization negotiations over paragraph 6 of the Doha Declaration related to
easing access to essential medicines in developing countries has several riders. These riders place new regulatory burdens and
additional uncertainty on countries and companies importing and exporting generic essential medicines;

While we affirm our company's partnership initiative with the government of Tanzania to modernize the country'’s public
health infrastructure and develop services and care for people living with HIV/AIDS, we feel this is one focused response and
does not address the scope and scale of the HIV/AIDS pandemic in southern Africa and other developing countries;

. Core Ratings, a subsidiary of Fitch Ratings, first recognized as a nationally recognized statistical rating organization
(NRSRO) by the SEC in 1975, has found that our company’s performance relative to its pharmaceutical industry peers:
1) "has not demonstrated flexibility on patents"; 2) "has no formal policy on developing country diseases”; and 3) "its policy
on clinical trials does not commit to adherence with WHO guidelines”, (Philanthropy or Good Business? Emerging Market
Issues for the Global Pharmaceutical Industry. Core Ratings, May 2003); .

The World Bank reports that in southern Africa and other affected regions "a complete economic collapse will occur” unless
there is a response to the HIV/AIDS pandemic. Even a "delay in responding to the outbreak of the epidemic, however, can
lead to collapse.” (The Long-Run Economic Costs of AIDS, June 2003, The World Bank)

We believe that these failures pose investment and public relations risks to our company's market value and good name:

Therefore Be It Resolved: Shareholders request that our Board review the economic effects of the HIV/AIDS, tuberculosis
and malaria pandemics on the company's business strategy, and its initiatives to date, and report to shareholders within six
(6) months following the 2004 annual meeting. This report developed at reasonable costs and omitting proprietary
information will identify the impacts of these pandemics on the company.
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Shareholder Proposal Concerning HIV/AIDS-TB-Malaria Pandemics (ftem 7 on Proxy Card)

The Maryland Province of the Society of Jesus, 5704 Roland Avenue, Baltimore, Maryland 21210-1399 and 28 other
proponents have informed Abbott that they intend to present the following proposal at the meeting. Abbott will provide the
proponents’ names and addresses to any shareholder who requests that information and, if provided by a proponent to Abbott,
the number of Abbott common shares held by that proponent. '

Resolved: Shareholders request that our Board review the economic effects of the HIV/AIDS, tuberculosis and malaria
pandemics on the company's business strategy, and its initiatives to date, and report to shareholders within six (6) months
following the 2005 annual meeting. This report, developed at reasonable costs and omitting proprietary information, will
identify the impacts of these pandemics on the company.

W
Proponent's Statement in Support of Shareholder Proposal

We believe that HIV/AIDS, Tuberculosis (TB) and Malaria pose major risks to the long-term financial health of firms, like
Abbott Laboratories that operate in emerging markets.

The crisis of HIV/AIDS in Africa, with half of all global HIV/AIDS cases, is well known. UNAIDS—the joint United
Nations AIDS program—reports life expectancy in much of southern Africa has declined by over half, to barely thirty years.

New research also shows disturbing trends in Asian markets. New infection rates in Asia are at all-time highs. 7.4 million
people there are living with HIV. India alone has more citizens living with HIV than any country, except South Africa.
("Report on the Global AIDS Pandemic,” UNAIDS 2004).

Foreign Affairs reported in December 2002 that even moderate HIV pandemics in India and China may reduce per capita
GNP by 2025 to virtually 2000 levels—wiping out a generation's worth of economic growth.

In China, UNAIDS projects 10 million infections by 2010. Stephen Roach, Morgan Stanley's Chief Economist, wrote in
June 2004 that "all the economic growth in the world cannot possibly compensate for the devastation China would face if
[UNAIDS] projections were to come to pass.”

Standard Chartered Bank Group Chief Executive Mervyn Davies, in a 2004 World Economic Forum report, cautioned that
*AIDS imposes a day-to-day economic 'tax’ that compromises business productivity." Firms pay in increased health and
benefit costs, decreased productivity, higher turnover, and other ways. ’

Despite these warnings, the same report concluded "firms are not particularly active in combating HIV/AIDS" and
“businesses appear to be making decisions based on a patchy assessment of the risks they face.”

Unfortunately, “most companies do not yet report appropriate data for investors to make informed decisions about the impact
of HIV/AIDS," says a 2003 survey of corporations by UNAIDS. We believe, to date, our company's reporting has also been
inadequate.

In contrast to our company's performance, several large-cap firms make reporting on infectious diseases best practice. The
Bill & Melinda Gates Foundation has funded an HIV/AIDS Resource Document at the Global Reporting Initiative.

In 2004, Coca-Cola shareholders approved a resolution seeking such a report with 98% support. Coca-Cola’s subsequent
report notes "the moral and business imperatives are of equal importance” in responding to HIV/AIDS.

Our experience with Coca-Cola and other leading companies demonstrates that these reports need not be onerous. In our
opinion, shareholders must fully understand the threats posed by these diseases in order to make informed assessmeats of our
company's value.

We urge shareholders to vote FOR this resolution.
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Itemd4. Submission of Matters to a Vote of Security Holders

Page 1 of 2

Abbott Laboratories held its Annual Meeting of Shareholders on April 22, 2005. The following is a summary of the

matters voted on at that meeting.

(a) The sharcholders elected Abbott's entire Board of Directors. The persons elected to Abbott's Board of Directors and
the number of shares cast for and the number of shares withheld, with respect to each of these persons, were as follows:

Name " Vates For Votes Withheld
Roxanne S. Austin 1,335,745,463 24,119,515
William M. Daley 1,341,199,411 18,665,567
H. Laurance Fuller 1,336,590,924 23,274,054
Richard A. Gonzalez 1,323,525,501 36,339,477
Jack M. Greenberg 1,338,458,177 21,406,801
Jeffrey M. Leiden, M.D., Ph.D. 1,330,165,076 29,699,902
The Lord Owen CH 1,342,882,255 16,982,723
Boone Powell Jr. 1,337,056,319 22,808,659
Addison Barry Rand 1,337,206,795 . 22,658,183
W. Ann Reynolds, Ph.D. 1,333,234,174 26,630,804
Roy S. Roberts 1,343,081,511 16,783,467
William D. Smithburg 1,335,222,369 24,642,609
John R. Walter 1,334,641,826 25,223,152
Miles D. White 1,334,508,735 25,356,243
18
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(b) The shareholders ratified the appointment of Deloitte & Touche LLP as Abﬁott‘s auditors. The number of shares
cast in favor of the ratification of Deloitte & Touche LLP, the number against, and the number abstaining were as follows:

For Agalast ' Abstain

1,338,466,739 11,750,298 9,647,941

(c) The shareholders rejected a shareholder proposal on executive oompensatibn. The number of shares cast in favor of
the shareholder proposal, the number against, the number abstaining, and the number of broker non-votes were as follows:

For : Against Abstain Broker Non-Vote
58,830,774 1,054,385,293 . 19,061,307 ' 227,587,604

(d) The shareholders rejected a shareholder proposal conceming performance-based options. The number of shares cast
in favor of the shareholder proposal, the number against, the number abstaining, and the number of broker non-votes were as
follows:

For Agalast Abstain Broker Non-Vote

422,868,073 695,048,135 14,361,166 227,587,604

() The shareholders rejected a shareholder proposal concerning in vitro testing. The number of shares cast in favor of
the shareholder proposal, the number against, the number abstaining, and the number of broker non-votes were as follows:

For Against Abstain Broker Non-Vote

25,588,601 993,974,542 112,714,231 227,587,604

(f) The shareholders rejected a sharcholder proposal concerning political contributions. The number of shares cast in
favor of the shareholder proposal, the number against, the number abstaining, and the number of broker non-votes were as
follows:

Feor Against Abstain Broker Nen-Vote

83,669,995 941,974,705 106,632,674 227,587,604

(g) The shareholders rejected a shareholder proposal concerning HIV/AIDS-TB-Malaria Pandemics. The number of
shares cast in favor of the shareholder proposal, the number against, the number abstaining, and the number of broker non-
“votes were as follows:

For Agalast Abstain Broker Non-Vote

71,234,106 960,516,598 100,526,670 227,587,604

(h) The shareholders rejected a shareholder proposal on separating the roles of Chair and CEO. The number of shares
cast in favor of the shareholder proposal, the number against, the number abstaining, and the number of broker non-votes
were as follows:

For Against Abstain Broker Non-Vote
196,635,942 918,620,280 17,021,152 227,587,604
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UNITED STATES
SECURITIES AND EXCHANGE COMMISSION |
WASHINGTON, D.C. 20549-3010

W Tryed

DIVISION OF

CORPORATION FINANCE
November 30, 2007
John Schuster
Cahill Gordon & Reindel LLP . /9 j{/
Eighty Pine Street .»_A,M.‘:,.,W
New York, NY 10005-1702 e oA
ew Yor e JA R

Re:  Beazer Homes USA, Inc. AT y / /
Incoming letter dated October 15, 2007 & el abilin VL 7 33&@—7
Dear Mr. Schuster:

This is in response to your letter dated October 15, 2007 concerning the
shareholder proposal submitted to Beazer Homes USA by the Indiana State District
Council of Laborers and HOD Carriers Pension Fund. We also have received a letter
from the proponent dated November 9, 2007. Our response is attached to the enclosed
photocopy of your correspondence. By doing this, we avoid having to recite or
summarize the facts set forth in the correspondence. Copies of all of the correspondence
also will be provided to the proponent.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding shareholder
proposals.

98;221 A Srgravn

Jonathan A. Ingram
Deputy Chief Counsel

Enclosures

cc: Michael J. Short
Secretary — Treasurer
Indiana State District Council of Laborers
and HOD Carriers Pension Fund
P.O. Box 1587
Terre Haute, IN 47808-1587

PUBLIC REFERENCE COPY
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November 30, 2007

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Beazer Homes USA, Inc.
Incoming letter dated October 15, 2007

The proposal requests that the board prepare a report evaluating the company’s
mortgage practices, including the company’s potential losses and labilities relating to its
mortgage operations.

We are unable to concur in your view that Beazer Homes USA may exclude the
proposal under rule 14a-8(i)(5). Accordingly, we do not believe that Beazer Homes USA
may omit the proposal from its proxy materials in reliance on rule 14a-8(1)(5).

We are unable to conclude that Beazer Homes USA has met its burden of
establishing that Beazer Homes USA may exclude the proposal under rule 14a-8(1)(7).
Accordingly, we do not believe that Beazer Homes USA may omit the proposal from its
proxy materials in reliance on rule 14a-8(1)(7).

Sincerely,

Lu

Ted Yu
Special Counsel
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D E OO
Re:  Beazer—Omission of Stockholder Proposal Pursuant to Rule 513#}%}-8 ro
M o

Ladies and Gentlemen:

Pursuant to Rule 14a-8(j) under the Securities Exchange Act of 1934, as
amended (the “Act”), on behalf of our client, Beazer Homes USA, Inc., a Delaware corpora-
tion (the “Company”), we are writing to inform you that the Company hereby gives notice of
its intention to omit from its proxy statement and form of proxy (together, the “Proxy State-
ment”), pursuant to Rules 14a-8(i)(5) and 14a-8(i)(7) under the Act, a proposal (together with
the statement in support thereof, the “Proposal”) from the Indiana State District Council of

Laborers and HOD Carriers Pension Fund (the “Proponent”) for action at the Company’s up-
coming Annual Meeting of stockholders to be held in 2008 (the “Annual Meeting”). The
Company hereby respectfully requests confirmation by the Staff of the Division of Corpora-
tion Finance (the “Staff”) of the Securities and Exchange Commission (the “Commission™)
that it will not recommend enforcement action to the Commission if the Company omits the

Proposal from the Company’s Proxy Statement for the reasons set forth herein.

In accordance with Rule 14a-8(j) under the Act, we hereby enclose six copies
of this letter and six copies of the following:

1. a letter dated August 29, 2007 from Michael J. Short, Secretary-

Treasurer of the Proponent (Exhibit A-1); and
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2. a letter dated August 30, 2007 from Linda L. Lockwood, Senior Vice
President of U.S. Bank, indicating that the Proponent has been the beneficial owner of
at least $2,000 in market value of voting securities of the Company at least one year
prior to the receipt of the Proposal (Exhibit A-2).

In addition, a copy of this letter is also being sent to the Proponent as notice of the Company’s
intent to omit the Proposal from the Proxy Statement for the Annual Meeting.

The Company currently is not able to determine the date upon which it intends
to begin mailing the Proxy Statement to stockholders and file the Proxy Statement with the
Commission. However, the Company notes that it began mailing and filed its proxy state-
ment for the Company’s annual meeting held in 2007 on January 3, 2007. If the Proxy State-
ment is first mailed to stockholders and filed with the Commission on or about the same date
in 2008, this letter setting forth the Company’s reasons for omitting the Proposal will have
been submitted 80 or more calendar days before such mailing and filing.

The Proposal

The Proponent requests that the Company include the Proposal in the Com-
pany’s Proxy Statement for its Annual Meeting. The Proposal consists of a resolution which
would read in its entirety as follows:

Resolved: That the shareholders of Beazer Homes USA, Inc. (“Company”) request that the
Board of Directors prepare within 90 days of its annual meeting a report evaluating the Com-
pany’s mortgage practices including the Company’s potential losses or liabilities relating to
its mortgage operations and/or those of any affiliates or subsidiaries and a discussion of the

following:

1. The extent of the Company’s mortgage originations in subprime, Alt-A, jumbo
and “exotic” mortgages, including piggybacks/second mortgages, interest only
loans, negative amortization loans, and low/no documentation loans, as well as
what percentage of its mortgage originations may be classified as such mort-

gages;
2. Which of the Company’s geographic markets are most reliant on mortgages
listed in (1) above;

3. The identity of the purchasers that buy the Company’s mortgage loans in the
secondary market;

4. What percentage, if any, of the purchases discussed in (3) have Early Payment
Default (“EPD”) provisions attached which may require the Company to buy
back loans as well as the time frame for those obligations; and
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5. How many non-performing loans the Company expects it will have to repur-
chase during the current and upcoming fiscal year.

The report should be prepared annually at reasonable cost, omit proprietary information and
be distributed in the manner deemed most efficient by the Company, including posting on its
website.

Reasons for Omission of the Proposal

L The Proposal concerns a matter dealing with the Company’s ordinary
business operations, and, therefore, may be excluded under Rule 14a-8(i)(7).

The disclosure in the Company’s reports and proxy statements is regulated by
the Act and the rules and regulations of the Commission thereunder. As disclosed in footnote
1 (an excerpt of which is attached hereto as Exhibit B-1) to the financial statements of the
Company included in the Company’s Annual Report on Form 10-K for the fiscal year ended
September 30, 2006 (the “2006 Form 10-K”), the Company provides mortgage origination
services through its subsidiary Beazer Mortgage Corporation (“Beazer Mortgage”). The
Company believes that its filings with the Commission include all other information with re-
gard to Beazer Mortgage and its mortgage origination business required to be disclosed by the
Act and the rules and regulations of the Commission thereunder.

The Proposal would require the Company to prepare on an annual basis a re-
port “evaluating the Company’s mortgage practices including the Company’s potential losses
or liabilities relating to its mortgage operations” and make certain enumerated disclosures re-
lated thereto.! Such disclosure is not required by the Act or the rules and regulations of the
Commission thereunder. The Company believes that, once applicable regulatory require-
ments have been met, the determination of what additional information is to be disclosed and
the format in which such information is to be disclosed is fundamentally a decision of ordi-
nary business operations properly made by the Company’s Board and management and not by
its stockholders.

As has been publicly disclosed, the Audit Committee of the Company’s Board
of Directors is conducting an independent internal investigation into the Company’s mortgage
origination business and certain accounting and financial reporting matters. If, upon comple-
tion of such investigation, the Audit Committee determines that further disclosure regarding
Beazer Mortgage and the Company’s mortgage origination business is necessary or appropri-

The Company notes that the Proposal raises only disclosure issues. The Proposal does not raise any
social or ethical issues that would not be subject to the ordinary business exclusion provided by Rule
142-8(i)(7).
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ate, then the Company will make such disclosure at such time. However, the Company be-
lieves that inclusion in the Proxy Statement of the Proposal, at a time when the Company’s
mortgage origination practices are under investigation by the Audit Committee, could result
in the Company being required to make disclosures deemed unnecessary or inappropriate by
such committee. Therefore, the Proposal deals with a matter relating to the Company’s ordi-
nary business operations and, as described below, the Company should be able to exclude it
from the Proxy Statement in reliance upon Rule 14a-8(i)(7).

Rule 14a-8(i)(7) allows a company to omit a stockholder proposal that relates
to the ordinary business operations of the company. The Staff has stated that one of the key
policy considerations underlying the business operations exclusion provided by Rule 14a-
8(i)(7) is the “degree to which the proposal seeks to ‘micro-manage’ the company by probing
too deeply into matters of a complex nature upon which shareholders, as a group, would not
be in a position to make an informed judgment.” Release No. 34-40018 (May 28, 1998). The
Staff has also taken the position that proposals may be excluded under Rule 14a-8(i)(7) based
on “the general proposition that some proposals may intrude unduly on a company’s ‘ordinary
business’ operations by virtue of the level of detail that they seek.” Release No. 34-40018
(May 28, 1998). More specifically, the Staff previously has examined the issue about
whether a proposal by stockholders to prepare a special report is excludable and has stated,
“[TThe staff will consider whether the subject matter of the special report ... involves a matter
of ordinary business; where it does, the proposal will be excludable under [Rule 14a-8].” Re-
lease No. 34-20091 (August 16, 1983). The Staff has consistently applied these principles to
allow companies to omit from their proxy statements stockholder proposals requiring compa-
nies to make disclosures to stockholders beyond applicable regulatory requirements and be-
yond what the Company’s Board and management have determined is necessary and appro-
priate. See General Electric Company (January 28, 2003) (permitting exclusion of proposal
seeking disclosure of the method of selecting independent auditors); General Electric Com-
pany (January 21, 2003) (permitting exclusion of proposal seeking disclosure in annual report
of certain subsidiary information); Refac (March 27, 2002) (permitting exclusion of proposal
requesting disclosure of shareholders of record for and results of voting at the company’s an-
nual meeting); International Business Machines Corporation (January 9, 2001) (permitting
exclusion of proposal requesting, in part, that the company “provide transparent financial re-
porting of profit from real company operations™; reconsideration denied February 14, 2001);
and Conseco, Inc. (April 18, 2000) (permitting exclusion of proposal requesting that “ac-
counting methods and financial statements adequately report the risks of subprime lending”).

For the reasons set forth above, the Company hereby requests a determination
by the Staff that it will not recommend enforcement action to the Commission should the
Company omit the Proposal from the Company’s Proxy Statement pursuant to Rule 14a-

8.

I The Proposal concerns a matter that is not relevant to the Company’s
operations, and, therefore, may be excluded under Rule 14a-8(i)(5).
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Rule 14a-8(i)(5) allows a company to omit a stockholder proposal that relates
to operations which account for less than 5% of the company’s total assets as of the end of its
most recent fiscal year and for less than 5% of its net earnings and gross sales for its most re-
cent fiscal year, and is not otherwise significantly related to the company’s business.

A. The Company’s Mortgage Origination Business Accounted for
Less than 5% of the Company’s Total Assets as of September
30, 2006 and Provided Less than 5% of the Company’s Net

Earnings and Gross Sales for Its Fiscal Year Ended 2006.

As shown in footnote 15 (an excerpt of which is attached hereto as Exhibit B-
2) to the financial statements of the Company included in the Form 10-K, Beazer Mortgage,
which as noted above conducts the Company’s mortgage origination business, comprised
$163,417,000 of $4,559,431,000, or 3.6%, of the Company’s total assets as of September 30,
2006, contributed $4,453,000 of $388,761,000, or 1.1%, of the Company’s net income for the
fiscal year ended September 30, 2006 (“FY 2006”) and contributed $54,344,000 of
$5,462,003,000, or 1.0%, of the Company’s revenues (which is the Company’s term for gross
sales) for FY 2006.

B. The Proposal Is Not Otherwise Significantly Related to the Com-
pany’s Business.

The Staff has generally interpreted the phrase “otherwise significantly related
to the company’s business” in Rule 14a-8(i)(5) to not allow companies to exclude from proxy
statements proposals that raise “social or ethical issues,” despite the fact that the subject mat-
ter of such issues does not meet or exceed the 5% thresholds described above. See Release
No. 34-19135 (October 14, 1982). As described above, the Company’s mortgage origination
business does not meet or exceed the 5% of the thresholds set forth in Rule 14a-8(i)(5). Fur-
ther, as noted above, the Proposal does not raise social or ethical issues related to the Com-
pany’s business. Therefore, the Proposal is similar to other proposals allowed by the Staff to
be excluded from proxy statements pursuant to Rule 14a-8(i)(5). See, e.g., College Retire-
ment Equities Fund (May 3, 2004); The Proctor & Gamble Company (August 11, 2003); and
Hewlett-Packard Company (January 7, 2003); and The Walt Disney Company (November 29,
2002).

2 The Company notes that it has disclosed in filings made with the Commission that its expected re-
statement of its financial statements will decrease net income for FY 2006. Although the Company is
unable to quantify precisely the impact of the restatement on its previously issued financial statements,
it does not believe that any such restatement would result in the percentages set forth above as of Sep-
tember 30, 2006 and for FY 2006 meeting or exceeding 5% thresholds set forth in Rule 14a-8(i)(5).
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Even if the Proposal were deemed to implicate social or ethical issues, the
Company does not believe that it is significantly related to the Company’s business because it
would require substantial additional disclosure regarding an insignificant portion of the Com-
pany’s business. The Company’s primary business is the construction and sale of homes.
Indeed, the Company is one of the largest homebuilders in the United States and builds in
dozens of markets in the Southeast, Mid-Atlantic, Midwest, West and Central United States.
The origination of mortgages by Beazer Mortgage is ancillary to the Company’s primary
business and is offered only as a value-added feature for prospective purchasers of the Com-
pany’s homes. Such purchasers have available numerous sources to finance their purchase of
a home constructed by the Company other than the Company’s mortgage origination services.
Further, the Company believes that, if it were to discontinue its ancillary mortgage origination
business, its primary business of constructing and selling homes would not be significantly
affected.

For the reasons set forth above, the Company hereby requests a determination
by the Staff that it will not recommend enforcement action to the Commission should the
Company omit the Proposal from the Company’s Proxy Statement pursuant to Rule 14a-

8(3i)(5).
Summary

' For each of the reasons set forth above, the Company believes that it may omit
the Proposal from the Proxy Statement for the Annual Meeting. The Company hereby re-
quests a determination by the Staff that it will not recommend enforcement action to the
Commission should the Company omit the Proposal from the Company’s Proxy Statement.

Should the Staff disagree with the Company’s reasons that it may omit the
Proposal from the Proxy Statement, or should the Staff desire any additional information to
support of the Company’s positions set forth herein, we would appreciate an opportunity to
confer with the Staff prior to the issuance of its response to this letter.

[Remainder of this page intentionally left blank]
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If you have any questions or comments regarding this request, please call the

undersigned at (212) 701-3323.

CC:

Very truly yours,

SAssle—

Schuster

Mr. Michael J. Short

Secretary-Treasurer

Indiana State District Council of Laborers and HOD Carriers Pension Fund
P.O. Box 1587

Terre Haute, IN 47808-1587

Ms. Jennifer O’Dell

Assistant Director, LIUNA Corporate Affairs Department
Laborer’s International Union of North America

905 16th Street, N.W,

Washington, DC 20006

Ms. Peggy Caldwell

Senior Vice President and Acting General Counsel
Beazer Homes

1000 Abernathy Road, Suite 1200

Atlanta, GA 30328

Ms. Leslie H. Kratcoski

Vice President, Investor Relations & Corporate Communications
Beazer Homes

1000 Abernathy Road, Suite 1200

Atlanta, GA 30328
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P.0. Box 1587
Toll Free 800-962-3158
Yeree Haute, Indigna 47808-1587 3

Sent Via Fax 770-481-2841
August 27, 2007

Ms, Peggy J. Caldwell

Senior Vice President and Acting Genera] Coursse]
Beazer Homes USA, Ine.

1000 Abernatlty Road, Suite 1200

Atlanta, GA 30328

Dear Ms, Caldwell,

On behalf of the Indiana Laborers’ Pension Fund (“Fund™), T berchy submit the encloscd shareholder
proposat (“Proposal™) for inclusion in the Beazer Homes USA, Inc. (“Company™) proxy statement to be
circulated to Company sharehalders in conjunction with the next srmual meeting of shareholders, The
Proposal is submitted under Rule 14(3)-8 (Proposals of Security Holders) of the U.S. Seauritics and
Exchange Commission’s proxy regulations.

The Fund is the bencficial owner of approximately 300 shares of the Company’s common stock, which
have been held continuously for more than a year prior to this date of submission, The Proposal is
submitted in order 1o promote a govemance system at the Company that enables the Board and senior
management to manage the Company for the long-term, Maximizing the Conparty’s wealih generating
capacity over the Jong-term will best serve the interests of the Company sharcholders and other important
constituents of thc Company.

The Fund intends to hold the shares through the date of the Company”s uext annual meeting of
shareholders. The record holder of the stock will provide the appropriate verification of the Fund's
beneficial ownership by scparato letter. Either the undersigned or & designated vepresentative will present
the Proposal for consideration at the annual oeesing of sharcholders.

If you have amy questions or wish to discuss the Proposal, please contact, Jennifer ODell, Assistant
Director, LIUNA Corporate Affairs Department, at (202) 942-2359, Copies of correspondence or
request for 2 “no-action” letter should be forwarded to Ms. ODell 1o the following address: Laborers®
Tneernational Union of North America, 905 16* Steet, NW, Washington, DC 20006.

Sincerely, ;

Michact J. Sho
Sccretary-Treasurcr

¢ Jonnifer ODell
Enclosure

==—=wr=———-—o === OFFICERS - BOARD OF TRUSTEES TEem——e—se—mraae e

Syt w— o

e e ey
ROBERT W, HARGATE MICHAEL J, SHORT JANETTA E. ENGLAND
CRAIRMAN SECAETARVTIEASURER ADMINISTHATIVE MANAGER
B
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Resolved: That the sharcholders of Beazer Homes USA, Ing. (“Company™) request that the Board of
Ditectors prepare within 90 days of its annual meeting a report evaluating the Company's mortgage
practices including the Company’s potential losses or liabilitics relating to its mortgage operations and/or
those of any sffiliates or subsidiaries 2nd a discussion of the following:

1. The extent of the Company's mortgage originations in subprime, Alt-A, jumbo and "exotic™
mortgages inoluding piggybacks/sccond mortgages, interest only loans, negative amortization
Joans, and low/no documentation 10ans, s well as what percentage of its mortgags originations
may be classified as such mortgages;

2. Which of the Company’s geographic markets are most reliant on mortgages listed in (1) above;
3. The identity of the purchasers that buy the Cornpany's mortgage loans in the secondary market;

4. What percentage, if any, of the purchases discussed in (3) have Essly Payment Default (“EPD™)
provisions attached which may require the Company to buy back those loans as well as the time
frame for those obligations; and

S. ‘How many non-performing loans the Company expects it will have to repurchase during the
current and upcoming fiscal year.

The report should be preparcd annually at reasonable cost, omit prépwictary information, and be
distributed in the manner deemed most efficient by the Comtpany, including posting on 1ts website.

Supporting Statement -
The homebuilding and mortgage industrics in general and our Company in particular face cxtraordinary
challenges at this time, In an article cntided “Feds are investigating homebuilder Beazer: Residential
builder probed in connestion with potential mortgage froud,” BusinessWeek online (March 28, 2007) the
potential scope of ous Conparty”s problems is noted:
...Federal investigators have opened a brond criminal probe into lending practices, some fmancial
transactions, and other dealings at Beazer Homes USA.

Atlanta-based Beazer, the nation's sixthelargest residential homebuilder, rode high during the
heyday of the housing boom — profiting from both sclling the homes it constucted and often
finencing the buyers as well through a wholly owned mortgage am. It's ¢ommon in the industry,
but Beazer may have pushed the bounds: The North Carolina ficld offices of the Federal Burcan
of Investigation, the Intemal Revenue Sexvice, and the Justice Dept. have recently opened & joint
investigation into the company over such matters. . ...

Jn 2 Form 8-K dated July 23, 2007, the Company disclosed that it is also the subject of a Scourities and
Exchange Commission formnal investigation.

As these investigations arc pending, the Coropany is also expericneing significant declines in revenue,
“The Company’s most recent 10-Q disolosed that for the six months ended March 31, 2007, the Company's
revenues declined 31.4%, from $2,374,707,000 10 51 629,309,000 from the same period in the prior year.

Unfortunately, the Company is not providing sufficient information on its mortgage practices for
sharcholders to adequately monitor risk. For these reasons, we orge shareholders to support our proposal.
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Institutional Trust & Guatody
PO Box 887 A
8t. Louls, MO 6316€-0387
314 418-2520 fax .-

‘Sent Via Fax 770-481.2841
August 30, 2007

Ms. Peggy J. Caldwell

Senior Vice President and Acting General Counzel
Beazer Homes USA, Ine, :
1000 Abernathy Road, Suite 1200

Atlanta, GA 30328

Dear Ms. Caldwell,

US Benk is the record holder for 300 ¢hates of Beazer Homes USA, Inc. . ‘
(“Company") cornmon stock held for the bemiefit of the Indiana State District Council of
Laborers and HOD Carriers Pension Fund (“Fund™). The Fund has been a beneficial
owner of at least 1% or $2,000 in market value of the Compsny’s common stock
continuously for at least one year prior to the date of submission of the shareholder .

proposal submitted by the Fund pursuant to Rule 14a-8 of the Securitles and Bxchange = - - ‘
Commission rules and regulations. The Fund continues to hold the shares of Company 4

stook. - ;
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Notes to Consolidated Finaacisl Statements

(1) Summary of Significant Accountiag Policies

Organization. Beazer Homes USA, Inc. is one of the ten largest homebuilders in the United States, based on number
of homes closed. We design, sell and build primarily single-family homes in over 45 markets located in Arizona,
California, Colorado, Delaware, Flond& Georgla, Indiana, Kentucky, Maryland, Nevada, New Jersey, New Mexico,
i ia._South Carolina, Tennessee, Texas, Virginia and Wesl Virginia.

ETine of credit or from genetal corporate funds prior ko sellmg the loans and (helr servicing nglm shonly
at’tcr origination to third-party investors. In addition, we offer title insurance services to our homebuyers in many of
our markets.

Presentation, The accompanying consolidated financial statements include the accounts of Beazer Homes USA, Inc.
and our wholly owned subsidiaries. Intercompany balances have been ¢liminated in consolidation.

Cash and Cash Equivalents and Restricted Cash, We consider investments with maturities of three months or less
when purchased to be cash equivalents. Restricted cash includes cash restricted by state law or a contractua)

requirement.

Accounts Receivable. Accounts receivable primarily consist of escrow deposits to be received from title companies
associated with closed homes. Geaerally, we will receive cash from title companies within a few days of the home
being closed.

Inveatory. Owned inventory consists solely of residential real estatz developments. Interest, real estate taxes and
development costs are capitalized in inventory during the development and construction period. Construction and
land costs are comprised of direct and alocated costs, including estimated future costs for warranties and amenities.
Land, land improvements and other common costs are typically allocated to individual residential lots on a pro-rata
basis, and the costs of residential lots are transferred to construction in progress when home contruction begins.
Consolidated inventory not owned represents the fair value of land under option agreements consolidated pursuant to
Financial Accounting Standards Board (“FASB") Interpretation No. 46 (Revised), Consolidation of Variable interest
Entities, an Interpretation of ARB Na. 51 (“FIN 46R") or when our option deposits and preacquisition development
costs exceed certain thresholds. .

Residential Mortgage Loans ‘Availabie-for-Sale. Residential mortgage loans available-for-sale are stated at the
lower of aggregate cost or market value. Gains and losses from sales of mortgage loans are recognized when the
foans are sold.

Tuvestments in Unconsolidated Joint Ventures. We participate in a humber of land development joint ventures in
which we have less than a controlling interest. Qur joint ventures are typically entered into with developers and other
homebuilders 10 develop finished lots for sale to the joint venture’s members and other third parties, We account for
our interest in these joint ventures under the equity method. We recognize our share of profits from the sale of lots to
other buyers. Our share of profits from lots we purchase from the joint ventures is deferred and treated as a reduction
of the cost of the land purchased from the juint venture. Such profits are subsequently recognized at the time the
home closes and title passes to the homebuyer. Our joint ventures typically obtazin secured acquisition and
development financing.

Pruoperty, Plast and Equipment. Property, plant and equipment is recorded at cost. Depreciation is computed oa a
straight-line basis at rates based on estimated useful lives as follows:

Buildings 15 - 30 years
Machinery and equipment 3 - 10 years
Information systems S years
Furniture and fixtures 3 -7 years
Leasehold improvements Lesser of the lease term or the

estimated useful life of the asset

41
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®) Primarily consists of cash and cash equivalents, consolidated inventory not owned, deferred taxes, and
capitalized interest and other corporate items that are not allocated to the segments.

() Segment assets as of both September 30, 2006 and 2005 include goodwill assigned from prior acquisitions
as follows: $55.5 million in the West, $23.3 million in the Mid-Atlantic, $13.7 million in Florida, $17.6
million in the Southeast and $11.2 million in Other homebuilding. There was no change in goodwill from
September 30, 2005 to September 30, 2006.

(lS) Suopplemental Guarautor Informstion

As discussed in Note 7, our obligations ta pay principal, premium, if any, and interest under certain debt are
guaranteed on 2 joint and several basis by substantially all of our subsidiaries. Certain of our title and warranty
subsidiaries and Beazer Mortgage do not guarantee our Senior Notes or our Revolving Credit Facility. The
guarantees are full and unconditionat and the guarantor subsidiaries arc 100% owned by Beazer Homes USA, Inc.
We have determined that separate, full financial staterents of the guarantors would not be material to investors and,
accordingly, supplemental financial information for the guarantors is presented.

Beazer Homes USA, Inc.

Consolidating Balance Sheet
September 30, 2006
(in thousands)
Consolidated
Beazer Beszer Other . Beazer
Homes Guarantor Mortgage  Non-Gusrantor Consolidating Homes
USA, Inc. __ Subsidiari Corp. Subsidiaries __Adj USA, Inc.
ASSETS
Cash and cash equivalents $ 254915 § (105,158)$ 5,664 $ 7,149 § — $ 162,570
Restricted cash — 4,873 5,000 -— — 9,873
Accounts receivable ~— 328,740 4,329 502 —_ 333,57
Owned inventory s~ 3,048,891 — —_ — 3,048,891
Consolidated inventory not owned — 471,441 — —_ — 471,441
Residential mortgage loans
available-for-sale . -— -— 92,157 —_ — 92,157
Investment in and advances to
unconsolidated joint ventures 3,093 119,706 -— —_ —_— 122,799
Deferred tax assets 59,345 —_ 497 - - 59,842
Property, plant and equipment, net — 28,454 954 57 — 29,465
Goodwill — 121,368 —_ — _ 121,368
Investments in subsidiaries 1,829,969 —_ — —  (1,829,969) —
Intercompany 1,250,702 (1,328,310) 52,397 25211 - —_
Other assets 2,751 74,751 2,419 7,533 - 107,454
Total Assets
. LIABILITIES AND
STOCKHOLDERS’ EQUITY
Trade accounts payable $ — 9§ 140902 8 1328 97 § — § 141,131
Other liabilities 66,296 456,706 9,166 14,846 — 547,014
Intercompany (1,959) —_— — 1,959 — —
Qbligations related to consolidated .
inventory not owned -— 330,703 - — — 330,703
Senior notes (net of discounts of
$3,578) 1,551,422 — —_ -_— — 1,551,422
Junior subordinated notes 103,093 —_ —_ — —_ 103,093
Warehouse line — —_— 94,881 - — 94,381
Other notes payable — 89,264 — — — 89,264
Total Liabilities 1,718,852 1,017,575 104,179 16,902 -— 2,857,508
Stockholders' Equity 1,701,923 1,747,181 59,238 23,550 {1,829,969) 1,701,923
Total Liabilities and Stockholders®
Equity $3,420,775 $ 2,764,756 § 163,417 $ 40,452 $(1,829,969)% 4,559,431

60

10/12/2007 11:28 AM

CFOCC-00037752



1162 N 3! rchi 'da 84 20600...

Beazer Homes USA, Inc.
Consolidating Statements of Income
(in thousands)
Consofidated
Beazer Other Beazer
Homes Guaraotor Beazer Non-Guarantor  Consolidating Hornes
USA, Inc. __ Subsidiari Morgage Corp.  Subsidiaries  Adjus USA, Inc.

For the fiscal year ended September

30, 2006
Total revenue $ - 85,418,1895 9080 5 (19,610)§5,462,003

Home construction and land sales

expenses 96,242 4,124,686 — —  (19,610) 4,201,318
Gross profit (96,242) 1,293,503 54,344 9,080 ~— 1,260,685
Selling, genera! and administrative

expenses — 602,578 44,093 2,339 — 649010
Operating income (96,242) 690,925 10,251 6,741 — 611,675
Equity in loss of uncoasolidated

joint ventures — (772) — — — (772)
Royalty and management fee

expenses - 3,008 (3,098) - — —
Other income, net — 2311 — — — 2311
Income before income taxes (96,242) 695,562 7,153 6,741 - 613,214
Provision for income taxes (36,332) 255,544 2,700 2,541 — 224,453
Equity in income of subsidiaries 448,671 — — —  (448,671) -
Net income § 388761 § 440018(5 4450\ 4200 § (4486715 388,761
For the fiscal year ended September

30, 2005
Total revenue $ — $4,949,699 § 54,310 § 7621 § (16,277)$4,995,353
Home construction and land sales

expenses 89,678 3,749,899 — ~—  (16,277) 3,823,300
Graoss profit (89,678) 1,199,800 54,310 7,621 — 1,172,053
Selling, general and administrative

expenses -— 521,639 38,683 1,868 (725%0) 554,900
Goodwill impairment — 130235 — o — 130,235
Operating income (89,678) 547,926 15,627 5,753 729 486,918
Income before income taxes — 5,021 — — — 5,021
Other income, net - 7,395 — — — 7,395
ncome before income taxes (89,678) 560,342 15,627 5,753 7290 499,334
Provision for income taxes (33,732) 259,758 5,878 2,164 2,742 236,810
Equity in incovee of subsidiaries 318,470 — — —  (318.470) —
Net income $ 2625248 300584 § 9,749 $ 3,589 § (313,922)8 262,524
For the fiscal year ended September

30, 2004
Total revenue H — $3,899,971 § — % 71388 ~— §$3,907,109
Home construction and land sales

expenses 76,035 3,023,657 — — ~— 3,099,732
Gross profit (76,035) 876,274 — 7,138 — 807377
Selling, general and administrative

expenses — 436,726 2,552 (9,836) 429,442
Operating income (76,035) 439548 -— 4,586 9,836 377,935
Equity in income of unconsolidated

joint ventures — 1,561 - — — 1,561
Other income, net —_ 1,079 — —_ — 7,079
Income before income taxes (76,035) 448,188 — 4,586 9,836 386,575
Provision for income taxes (29,654) 174,794 —_— 1,783 3,836 150,764
Equity in income of subsidiaries 282,192 — — —  (282,192) —
Net income $ 2358118 273394 $ 2798 § (276,192)$ 235811
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INDIANA STATE DISTRICT COUNCIL OF LABORERS AND HOD CARRIERS PENSION FUND
P.O. Box 1587

Telephone 812-238-2551
Terre Haute, Indiana 47808-1587

Toll Free 800-962-3158
Fax 812-238-2553

ez %

A e =3
November 9, 2007 S 2 110

> —_—
Office of Chief Counsel 2z = O
Division of Corporation Finance .; vz F«%
U.S. Securities and Exchange Commission gé s O
100 F Street, NE EXA N
Washington, DC 20549 Mo 9

,_.
[$d

Re: Response to Beazer Homes USA, Inc.’s Request for No-Action Advice Concerning the

Indiana State District Council of Laborers and HOD Carriers Pension Fund's Shareholder
Proposal .

Dear Sir or Madam:

The Indiana State District Council of Laborers and HOD Carriers Pension Fund ("Fund") hereby
submits this letter in reply to Beazer Homes USA, Inc.’s ("Beazer" or "Company") Request for
No-Action Advice to the Security and Exchange Commission's Division of Corporation Finance
staff ("Staff") concerning the Fund's shareholder proposal ("Proposal") and supporting statement
submitted to the Company for inclusion in its 2008 proxy materials. The Fund respectfully
submits that the Company has failed to satisfy its burden of persuasion and should not be granted
permission to exclude the Proposal. Pursuant to Rule 14a-8(k), six paper copies of the Fund's
response are hereby included and a copy has been provided to the Company.

The Proposal concerns a matter that clearly transcends the Company ’s ordinary business
operations so it is not excludable under Rule 14a-8(i)(7)

The Company first argues that the Proposal may be excluded under Rule 14a-8(i)(7) because it

relates to the ordinary business operations of the Company. The Company bears the burden of
persuasion to show that such is the case — a burden we will show it fails to meet.

The Company states that a key policy consideration behind the ordinary business exclusion is the
“degree to which the proposal seeks to ‘micro-manage’ the company by probing too deeply into

matters of a complex nature upon which shareholders, as a group, would not be in a position to
make an informed judgment.” Release No. 34-40018 (May 28, 1998).

The Proposal requests that the Company’s Board of Directors prepare a report evaluating the
Company’s mortgage operations in order to provide vital information to shareholders as they
monitor their investment in Beazer as it confronts a crisis relating to its mortgage practices.

None of the extraordinary challenges confronting Beazer today, nor the information we seek to
elicit, can reasonably be construed as “ordinary business.”

OFFICERS - BOARD OF TRUSTEES

ROBERT W. HARGATE MICHAEL J. SHORT JANETTA E. ENGLAND
CHAIRMAN SECRETARY-TREASURER ADMINISTRATIVE MANAGER
=
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Consider the following:
e The Wall Street Journal reported on August 1, 2007:
Shares of Beazer Homes USA Inc. lost as much as 40% Wednesday morning
on talk that the company could be filing for bankruptcy, but the home builder
strong dismissed the rumors in a statement as ‘scurrilous and unfounded.’

(emphasis supplied)

o The closing price of Beazer’s stock on Nov. 8, 2006, was $41.03. The closing price of
Beazer’s stock on Nov. 8, 2007, was $9.79.

e A Beazer News Release on July 26, 2007, noted:

As previously disclosed on March 29, 2007, Beazer Homes received a subpoena

from the United States Attorney's office in the Western District of North
Carolina, seeking the production of documents focusing on the Company's
mortgage origination services. On May 1, 2007 the Company received notice
that the Securities and Exchange Commission had commenced an informal
inquiry to determine whether any person or entity related to Beazer Homes
had violated federal securities laws. On July 20, 2007, the Company received a
formal order of private investigation issued by the SEC in this matter. The
Company intends to continue to fully cooperate with all related inquiries.

Together with certain of its subsidiaries and current and former officers and
directors, the Company has also been named as a defendant in several purported
class action lawsuits.

In response to these matters, the Audit Committee of the Beazer Homes Board

of Directors and its independent legal counsel and financial consultant

launched an internal review of Beazer Homes' mortgage origination business

and related matters. The results of the ongoing review by the Audit Committee,
the governmental investigations, or the pending lawsuits could result in the
payment of criminal or civil fines, the imposition of an injunction on future
conduct, the imposition of other penalties, or other consequences, including the
Company adjusting the conduct of certain of its business operations and the
timing and content of its existing and future public disclosures, any of which
could have a material adverse effect on the business, financial condition or
results of operations of the Company. (emphasis supplied)

¢ A Beazer News Release on October 11, 2007 (“Beazer Homes Announces Findings of
Independent Audit Committee Investigation™) stated:

Beazer Homes USA, Inc. (NYSE: BZH) (www.beazer.com) today announced
interim findings from its Audit Committee's previously announced independent
internal investigation into the Company's mortgage origination business and
certain accounting and financial reporting matters.

2
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The Audit Committee has determined that it will be necessary for the
Company to restate its financial statements relating to fiscal years 2004
through 2006 and the interim periods of fiscal 2006 and fiscal 2007
(collectively the "restatement period"). The restatement is also expected to
impact the financial results for fiscal years 1999 through 2003 and the
Company expects that it will reflect the impact of financial results for these prior
years as a part of the opening balances in the financial statements for the
restatement period.

As described more fully below, the Company expects the restatement's
cumulative impact will likely be an increase in net income, but will reflect an
expected decrease in net income for the Company's 2006 fiscal year. Until the
internal investigation is completed and the restatement is finalized, the Company
is unable to quantify precisely the impact of the restatement on its previously
issued financial statements. As a result of the Audit Committee's findings, the
Company's previously issued financial statements for the periods impacted
by the restatement as described above and the related audit reports of the
Company's independent registered public accounting firm should no longer
be relied upon.

The internal investigation found evidence that employees of the Company’s
Beazer Mortgage Corporation subsidiary violated certain U.S. Department
of Housing and Urban Development (‘HUD’) regulations. . . (emphasis
supplied)

¢ InaForm 8-K filing submitted by Beazer on August 15, 2007, the Company reported:

As previously disclosed in the Company’s Form 12b-25 Notification of Late
Filing filed with the Securities and Exchange Commission (the “SEC”) on August
10, 2007, the Company has not yet filed with the SEC the Company’s Quarterly
Report on Form 10-Q for the quarterly period ended June 30, 2007. The
Company’s delay in filing the Form 10-Q is the result of an independent internal
investigation being conducted by the Audit Committee of the Beazer Homes
Board of Directors into Beazer Homes’ mortgage origination business, including,
among other things, an investigation of certain evidence that the Company’s
subsidiary, Beazer Mortgage Corporation, violated U.S. Department of Housing
and Urban Development (“HUD”) regulations and may have violated certain
other laws and regulations in connection with certain of its mortgage origination
activities. The Audit Committee has retained independent legal counsel which, in
turn, has retained independent forensic accountants, to assist with the
investigation. During the course of the investigation, it was also discovered that
the Company’s former Chief Accounting Officer caused reserves and other
accrued liabilities, relating primarily to land development costs and costs to
complete houses, to have been recorded in prior accounting periods in excess of
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amounts that would have been appropriate under generally accepted accounting
principles.

¢ InaForm 8-K filing submitted by Beazer on November 5, 2007, the Company reported:

On November 5, 2007, the Company also announced that it has recently taken
steps to further reduce its overall cost structure and improve operating
efficiencies. As a result, in October 2007, the Company further reduced
overall headcount by approximately 650 positions, or 25%. Since peak
headcount levels in March 2006, overall headcount has declined by over 50%
through reductions in force and attrition. The Company expects these
headcount reductions to result in annualized cost savings of at least $30

million. In addition, the Company has reorganized accounting and back-office
functions and is centralizing a number of marketing initiatives to achieve
additional efficiencies.

The Company also announced that its Board of Directors has voted to
suspend the Company’s quarterly dividend of $0.10 per share. The Board
concluded that this action, which will allow the Company to conserve
approximately $16 million of cash on an annual basis, is prudent in light of the
continued deterioration in the housing market at this time. (emphasis supplied)

We respectfully submit that rumored bankruptcies, state and federal investigations, internal
investigations, stock price drops of 40% in a morning, financial restatements covering multiple
years, “headcount reductions” of more than 50%, suspension of dividends, and Company
statements that its financial statements cannot be relied upon cannot reasonably be construed as
matters of ordinary business.

We have noted above the extreme circumstances facing Beazer today. If state and federal
investigations had not been commenced, it is unclear whether Beazer’s Audit Committee would
have begun an internal investigation. Sharcholders are entitled to the type of information
requested by the Proposal in order to monitor their investment. The Company should not be able
to hide behind the assertion that recent events represent no more than “ordinary business.” Such
is clearly not the case.

In Staff Legal Bulletin No. 14A (July 12, 2002) it was noted:

The Division has noted many times that the presence of widespread public debate
regarding an issue is among the factors to be considered in determining whether
proposals concerning that issue “transcend the day-to-day business matters.[]

We believe that the public debate regarding shareholder approval of equity compensation
plans has become significant in recent months. Consequently, in view of the widespread
public debate regarding shareholder approval of equity compensation plans and
consistent with our historical analysis of the ‘ordinary business” exclusion, we are
modifying our treatment of proposals relating to this topic.(] . . . .
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The analogy to the widespread debate surrounding equity-based compensation is apt. The
subprime crisis that has engulfed the country and dominated news the last several months, as
well as the severe economic and financial crisis that has ensued, certainly serves to elevate what
admittedly once might have been a matter of ordinary business to anything but that today.

For these reasons, we submit that the Company has failed to satisfy its burden of persuasion
under Rule 14a-8(i)(7) and the Proposal should be included in the Company’s proxy statement.

The Company also fails to satisfy its burden under Rule 14a-8(i)(5) of proving that the
Proposal concerns a matter not relevant to the Company’s operations

First, we believe that this argument may be disposed of based on a single representation made in
the Company’s recent (Oct. 11, 2007) News Release, in which it noted:

As a result of the Audit Committee's findings, the Company's previously issued financial
statements for the periods impacted by the restatement as described above and the related
audit reports of the Company's independent registered public accounting firm should no
longer be relied upon.

Yet, the Company seeks to do exactly that: Rely on its financial statements to demonstrate its
mortgage business is below a mandated threshold under Rule 14a-8(i)(5).

It should not be allowed to contravene its own advice when it serves its purpose. Beazer states
its financial statements cannot be relied upon and the Staff should not rely upon them.

Although that is sufficient to rebut the Company’s argument under (i)(5), we would also briefly
note that we believe the above-quoted information concerning the enormous challenges
confronting Beazer amply demonstrates that the Proposal is in fact “significantly related to the
company’s business.” The Company finds itself in crisis today, in large part as a result of its
mortgage operations.

Conclusion

For all these reasons we believe the company has failed to satisfy its burdens of persuasion under
Rules 14a-8(i)(5) and (7) and its request should be denied. Should you wish to discuss this
matter further, please contact Ms. Jennifer O'Dell, LIUNA’s Assistant Director of Corporate
Affairs at (202) 942-2359.

Sincerely, /

Michael J. Short

Secretary-Treasurer

CFOCC-00037758



DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have against
the company in court, should the management omit the proposal from the company’s proxy

material.
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UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20649-0402

DIVISION OF
CORPORATION FINANCE

February 5, 2003

Marc E. Manley s
Chief Legal Officer /454
Cinergy Corp. K T T

139 East Fourth Street —ggdg

P.O. Box 960 e P

Cincinnati, OH 45201-0960 R 02N A
incinnati ' s M,?J / 5,7[24@&2.“:_,

gé e

Re:  Cinergy Corp.
Incoming letter dated December 23, 2002

Dear Mr. Manley:

This is in response to your letter dated December 23, 2002 concerning the
shareholder proposal submitted to Cinergy by the Presbyterian Church (USA). We also
have received a letter from the proponent dated February 3, 2003.. Our response is
attached to the enclosed photocopy of your correspondence. By doing this, we avoid
having to recite or summarize the facts set forth in the correspondence. Copies of all of
the correspondence also will be provided to the proponent.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding shareholder

proposals.

Sincerely,

Martin P. Dunn
Deputy Director

Enclosures

cc: Rev. William Somplatsky-Jarman
Associate for Mission Responsibility Through Investment
Presbyterian Church (USA)
National Industries Division
100 Witherspoon Street
- Louisville, KY 40202-1396 -

TRLG REFERENCE curL
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February 5, 2003

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Cinergy Corp.
Incoming letter dated December 23, 2002

The proposal urges the board of directors to issue a report disclosing: (a) the
economic risks associated with the Company’s past, present and future emissions of
carbon dioxide, sulfur dioxide, nitrogen oxide and mercury emissions, and the public
stance of the company regarding efforts to reduce these emissions and (b) the economic
benefits of committing to a substantial reduction of those emissions related to its current
 business activities.

There appears to be some basis for your view that Cinergy may exclude the
proposal under rule 14a-8(i)(7), as relating to its ordinary business operations '
(i.¢., evaluation of risks and benefits). Accordingly, we will not recommend enforcement
action to the Commission if Cinergy omits the proposal from its proxy materials in
reliance on rule 14a-8(i)(7). In reaching this position, we have not found it necessary to
address the alternative bases for omission upon which Cinergy relies.

Sincerely,

i T

Jennifer Bowes
Attorney-Advisor
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Cinergy Corp.
139 East Fourth Street
P.0. Box 960
Cincinnati, OH 45201-0960
Tel 513.287.3023
Fax 513.287.1363

JEROME A. VENNEMANN
Vice President
General Counsel

Assistant Corporate Secretary
HAND DELIVERY
CINERGY.
December 23, 2002 <=3
[N =
o QY i)
Pt AT vee S
Sen D T
SN O
U.S. Securities and Exchange Commission = = E:"_
Division of Corporation Finance = = R
Office of Chief Counsel =3 '; [
450 Fifth Street, N.W. Z& %
Washington, DC 20549 .53\‘{’; w

Re: Omission of Shareholder Proposal Submitted to Cinergy Corp
Dear Sir or Madam:

Pursuant to Rule 14a-8(j)(1) promulgated under the Securities Exchange Act of
1934, Cinergy Corp., a Delaware corporation, requests confirmation that the Staff of the Securities
and Exchange Commission will not recommend any enforcement action if Cinergy omits from its

proxy solicitation materials for its 2003 Annual Meeting of Shareholders (the “2003 Meeting”) a
proposal submitted by the Presbyterian Church (USA) (the “Proponent™)

Cinergy is a utility holding company that owns all the common stock of The
Cmcmnatl Gas & Electric Company (“CG&E”) and PSI Energy, Inc. (“PSI”), both of which are
public utility subsidiaries. CG&E is a combination electric and gas public utility that provides
service in the southwestern portion of Ohio. CG&E’s principal subsidiary, The Union Light, Heat
and Power Company (“UHL&P”), provides electric and gas service in northern Kentucky. PSIisa

vertically integrated and regulated electric utility that provides service in portions of Indiana. In
2001, CG&E began a five-year transition to electric deregulation and customer choice; however, the

competitive retail market in Ohio still is in a development stage. The retail electric markets in
Indiana and Kentucky remain fully regulated.

Pursuant to Rule 14a-8(j)(2) under the Exchange Act, we submit six (6) copies of this
letter, to each of which is attached and identified as Exhibit A the Proponents’ resolution and

supporting statement (together, the “Proposal™). By copy of this letter, Cinergy is notifying the
Proponent of its intention to omit the Proposal from its proxy solicitation material for the 2003
Meeting.

= LY Ef
ALY RE,FhRENCE

CFOCC-00037762




The Proposal requests that Cinergy’s Board of Directors report to shareholders by
August 2003 on the economic risks associated with certain emissions, Cinergy’s public stance
regarding efforts to reduce those emissions and the economic benefits of committing to a substantial

reduction of the emissions.

Cinergy believes that the Proposal properly may be excluded from its proxy
solicitation materials pursuant to:

¢ Rule 14a-8(i)(3) under the Exchange Act because the Proposal violates Rule 14a-9;
o Rule 14a-8(i)(7) because the Proposal relates to Cinergy’s ordinary business

operations; and
o Rule 14a-8(i)(10) because it has been substantially implemented and, therefore, 1s

moot.

1. The Proposal is Excludable under Rule 14a-8(i)}(3)

A. The Proposal is Vague, Indefinite and Ambiguous

We believe the Proposal may be excluded because it is vague, indefinite and
ambiguous. The Proposal requires a report on

“(a) the economic risks associated with the Company’s past, present and future
emissions of carbon dioxide, sulfur dioxide, nitrogen oxide and mercury emissions,
and the public stance of the company regarding efforts to reduce these emissions and
(b) the economic benefits of committing to a substantial reduction of these emissions
related to its current business activities (i.e. potential improvement in
competitiveness and profitability).”

The Staff has allowed companies to exclude shareholder proposals under Rule 14a-
8(i)(3) that are so vague, indefinite and ambiguous that the shareholders voting on the proposal
would not be able to determine, with any reasonable certainty, exactly what action the company

would be required to take if the proposal were approved. See Hormel Foods Corporation (November

19, 2002), Wal-Mart Stores, Inc. (April 2, 2001), McDonald’s Corporation (March 13, 2001) and
Comshare Incorporated (August 23, 2000).

The Proposal meets this test for two reasons. First, the Proposal is not clear as to
what economic risks and benefits the report is supposed to address and how they are supposed to be
addressed within the report. Because they are economic, these risks and benefits each should be
quantifiable, at least within a range of reasonable likelihood. Certainly, past and present costs are
quantifiable and anticipated future costs can be estimated. However, Cinergy is required to, and
already does, report extensively on historical and anticipated environmental costs and known future
contingencies (including legal and regulatory contingencies) in its financial statements and in
“Management’s Discussion and Analysis of Financial Condition and Results of Operations.” Are
these the economic risks referred to by the Proponent‘7 If so, the report would be duplicative. If not,

what are they?
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Similarly, how are the economic benefits to be addressed within the report? The
Supporting Statement for the Proposal asserts that “taking early action on reducing emissions.. . .
could better position companies over their peers” and “[i]naction . . . could expose companies to
reputation and brand damage . . .” (emphasis added). The Resolution refers to “potential
improvement in competitiveness and profitability” as a result of “committing to” reducing emissions
(emphasis added). These are speculative hopes and theories of the Proponent relating principally to
intangible possible benefits. They are not quantifiable by any company and, despite early stage
deregulation in Ohio, they are particularly out of context when applied to a still heavily regulated
company in a highly regulated industry.

Against this backdrop, a report by the Board of Directors either would be repetitive
of information already provided to shareholders or would be a speculative exercise that would not
yield any meaningful information to shareholders.

Second, because of the way in which the Resolution is phrased and punctuated, it is
unclear what is intended to be done under part (a). Is the report supposed to address (1) the
economic risks associated with emissions and (2) the public stance of Cinergy regarding reduction of
emissions? Or is it supposed to address the economic risks associated with (1) emissions and (2)
Cinergy’s public stance?

Neither Cinergy’s shareholders in voting, nor its Board of Directors if the Proposal
were adopted, can know exactly what the requested report is supposed to address. Therefore, the
Proposal should be excluded.

B. The' Proposal is Materially False and Misleading

The Proposal also is excludable because it is false and misleading and violates Rule
14a-9. By asking Cinergy to speculate on unknown and unknowable future risks and benefits, the
Proposal falsely and misleadingly implies that Cinergy could issue a meaningful report that goes
beyond the information already given or freely available to shareholders. Additionally, the overall
tone of the Proposal creates the false impression to shareholders that Cinergy is not taking steps to
reduce emissions, that Cinergy’s public stance on emissions reduction is posing economic risks and
that a change in policy would improve competitiveness and profitability. This ignores Cinergy’s
multitudinous efforts in the environmental area and essentially impugns management by implying
that it is not maximizing profitability and, therefore, not acting in the best interests of Cinergy’s
shareholders. ‘

Finally, the fifth and sixth paragraphs of the Supporting Statement (beginning “U.S.
power plants . . .” and “Scientific studies show . . .””) are excludable under Rule 14a-8(1)(3) because
they are, in their entirety, generalized unsupported assertions of fact for which no authority is cited in
the Proposal. See Division of Corporation Finance: Staff Legal Bulletin No. 14 (July 13, 2001)
stating that “shareholders should provide factual support for statements in [a] proposal and
supporting statement.” 4 :
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1. The Proposal is Excludable under Rule 14a-8(1)(7)

Rule 14a-8(i)(7) allows a proposal to be excluded from a company’s proxy statement
if it “deals with a matter relating to the company’s ordinary business operations.” Pursuant to Rule
14a-8(1)(7), the Staff has consistently permitted the exclusion of proposals that require a company to
prepare a special report on a particular aspect of the conduct of its ordinary business operations, even
if the proposal would not require that the company take any particular action with respect to those
business operations.

In Exchange Act Release No. 34-20091 (August 16, 1983), the Commission
specifically addressed the issue of the excludability under Rule 14a-8(i)(7) (then Rule 14a-8(c)(7)) of
proposals requesting reports on matters which relate to a company’s ordinary business operations.
Paragraph 5 of the Release states:

In the past, the staff has taken the position that proposals requesting issuers to
prepare reports on specific aspects of their business or to form special committees to study a
segment of their business would not be excludable under Rule 14a-8(c)(7). Because this
interpretation raises form over substance and renders (c)(7) largely a nullity, the Commission
has determined to adopt the interpretive change set forth in the Proposing Release.
Henceforth, the staff will consider whether the subject matter of the special report or the
committee involves a matter of ordinary business; where it does, the proposal will be
excludable under Rule 14a-8(c)(7).

Cinergy is one of the country’s leading public utilities. The types of emissions
referred to in the Proposal are an inherent aspect of Cinergy’s business, as are Cinergy’s efforts to
minimize any resulting financial risks and maximize competitiveness and profitability. In addition,
emissions from Cinergy’s facilities are in compliance with all applicable state and federal permits.
Thus, the report contemplated by the Proposal is precisely the type of report contemplated by
Release No. 34-20091 that the Staff, in-directly analogous circumstances involving shareholder
proposals requesting reports on companies’ environmental matters, has found to be excludable in
accordance with Rule 14a-8(i)}(7).

In Duke Power Company (March 7, 1988), the Staff concurred in the omission under
Rule 14a-8(i)(7) of a shareholder proposal requesting that the company report on the environmental
impact of its power plant emissions as well as its environmental control and pollution protection
devices. In Carolina Power & Light Co. (March 30, 1988), the Staff concurred in the omission under
Rule 14a-8(i)(7) of a shareholder proposal requesting that the company issue an annual report on the
release of waste and the company’s environmental protection and control activities with regard to
such releases. Similarly, in Pacific Telesis Group (February 21, 1990), under Rule 14a-8(i)(7), the
Staff concurred that the company could omit from its proxy statement a shareholder proposal
requesting that the company seek improved ways of waste reduction and report on it. And, in E.L.
DuPont de Nemours and Company (March 8, 1991), the Staff concurred in the omission under Rule
142-8(i)(7) of a shareholder proposal requesting that the company accelerate its plans to phase out
chlorofluorocarbon and halon production and prepare a report showmg the increase in research and
development expenditures to accomplish the plan.
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It is particularly noteworthy that, when the DuPont shareholder proposal discussed
above resulted in litigation, the United States Court of Appeals for the District of Columbia Circuit
specifically upheld the exclusion pursuant to Rule 14a-8(i)(7) of the requested report on the basis
that the proponent had not shown that the information sought implicated significant policy issues.
Roosevelt v. E.I. DuPont de Nemours & Co., 958 F.2d 416 (D.C. Cir. 1992) (opinion by Judge Ruth
Bader Ginsberg).

Not only does the Proposal call for a report on a subject (environmental matters) that
is part of Cinergy’s ordinary business, it requests a report on the financial aspects of that subject,
which also are a part of Cinergy’s ordinary business.

As previously indicated, any known material information that would be covered by
the report already is required to be addressed in MD&A, which, in addition to past and present costs,
must discuss "material commitments for capital expenditures,” "known material trends . . . in
capital resources” and "material events and uncertainties known to management that would cause
reported financial information not to be necessarily indicative of future operating results or of future
financial condition." Regulation S-K, Item 303(a).

Cinergy's fiscal year MD&A is furnished, as required by Rule 14a-5(ii), to all
shareholders in its Annual Report. The MD&A and the Notes to Cinergy’s financial statements
(which, of course, also are part of the information provided to shareholders in the Annual Report)
discuss in great detail currently proposed legislative and regulatory actions which could affect the
company in the environmental area. Shareholders are well aware that Cinergy is likely to incur costs
related to these issues. However, the extent of these costs will depend on what regulations ultimately
are adopted and on what costs are recovered from customers, either through pricing in a deregulated
environment or through the rate structure in a regulated environment. Similarly, as required,
Cinergy’s MD&A and financial statement Notes discuss known material pending and threatened
legal risks. Again, however, the eventual outcome of these matters is unknown.

The Proposal has no time limit or parameters on its request for information on future
economic risks. This is a subject on which Cinergy certainly cannot provide information beyond
what is given in MD&A. Such "information" would be well beyond forward-looking information
and into the realm of speculation on future governmental policy and regulatory and legal actions
which, at this time, may not even be contemplated or feasible.

The Staff has consistently taken the position that a proposal relating to the
presentation of financial information in reports to shareholders is a matter of ordinary business. This
Proposal relates to financial information that is required both in the Notes to Cinergy’s financial
statements and in MD&A, which is an integral part of the financial package that must be fumnished to
shareholders. The Proposal is directly analogous to the proposals in J.P. Morgan Chase & Co.
(February 28, 2001) and Willamette Industries, Inc. (March 20, 2001). In each case the Staff
concurred that the proposal was excludable under Rule 14a-8(i)(7) because it related to an

“evaluation of risk” in a report to shareholders.

We do not believe that the Staff’s positions on reports concerning ordinary business
matters (in Cinergy’s case, environmental issues), and particularly on the financial aspects of those
matters, are or should be affected by the Staff’s recent determination not to treat proposals relating to
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the expensing of stock options as ordinary business matters. The decision to, or not to, expense
options has the potential to make a material difference in a company’s reported income and on its
financial presentation. (Cinergy announced in July 2002 that it will expense stock options beginning
in 2003.) Also, the expensing decision is black or white; there are no shades of gray. On the other
hand, as discussed at length above and below in this letter, a report is simply a report and, when it
can only duplicate information already required or available, is of no value. Even more important, a
report on economic risks and benefits enters into the realm of risk evaluation, and the balancing of
often highly uncertain detriments and benefits, that is uniquely the province of management in its
ongoing operation of the business. This is not a proper subject for shareholder action.

Therefore, because the Proposal relates to inherent aspects of Cinergy’s ordinary
business operations, it is excludable under Rule 14a-8(i)(7).

We also note that the Staff has a consistent policy of not allowing revisions under
Rule 14a-8(i)(7). Therefore, if any portion of the Proposal is excludable under Rule 14a-8(i)(7), the
entire Proposal may be excluded. See Kmart Corporation (March 12, 1999), The Warnaco Group,
Inc. (March 12, 1999) and Chrysler Corporation (February 18, 1998).

I11. The Proposal Is Excludable Under Rule 14a-8(1)(10)

Cinergy believes that the Proposal is moot within the meaning of Rule 14a-8(i)(10)
because it has been, and is being, substantially implemented. To the extent possible, Cinergy has
previously provided extensive information regarding the topics addressed by the Proposal, and it will
continue to do so. A company need not have implemented a shareholder proposal word-for-word to
avail itself of Rule 14a-8(i)(10). See Exchange Act Release No. 34-20091 (August 16, 1983).

The Proponent asks Cinergy to report on the economic risks associated with the
company’s emissions of carbon dioxide (CO2), sulfur dioxide (SO2), nitrogen oxide (NOx) and
mercury. However, Cinergy already provides pages of information on these topics in its quarterly
and annual SEC filings. In addition to the Notes to the financial statements and MD&A concerning
past, present and anticipated future costs and regulatory and legal developments, the 2001 Annual
Report’s MD&A section on Environmental Commitment and Contingency Issues sets out Cinergy’s
plan for managing the economic risks associated with environmental regulation. The plan includes:
“implementing cost-effective greenhouse gas emission reduction and offsetting activities; ...funding
research to better understand the causes and consequences of climate change; encouraging a global
discussion of the issues and how best to manage them; and advocating comprehensive legislation for
fossil-fired power plants.” These filings also detail Cinergy’s ongoing expenditures to reduce
emissions including its current program of installing state-of-the-art NOx controls at its biggest coal
units. This program involves capital expenditures in excess of $800 million.

In addition to these disclosures, Cinergy also provides extensive public information
regarding its air emissions and its efforts to reduce those emissions. For instance, last year Cinergy -
published a report on its environmental track record during the decade of the Nineties. This report,
“A Decade of Progress,” details Cinergy’s progress in addressing key air pollution emissions
including NOx, SO2 and CO2. The report is readily available to both sharcholders and the general
public on Cinergy’s website at www.cinergy.com. In the report, Cinergy details expenditures of over
$650 million in the last decade to reduce emissions of NOx and SO2, along with its extensive
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investments in combined heat and power projects, integrated coal gasification (“IGCC”), fuel cells
and other new energy technologies, and demand management.

In addition, Cinergy publishes an annual environmental report which also discloses
the company’s emissions of SO2, NOx, mercury and CO2, and discusses the company’s present
efforts and future plans to reduce these emissions. The 2001 Environmental Progress Report,
released in April 2002 (“Environmental Report”), also is available to shareholders and the general
public on Cinergy’s website at www.cinergy.com. In the Environmental Report’s Letter from the
Chairman, Cinergy’s Chairman, President and Chief Executive Officer James E. Rogers states that
“it is Cinergy’s commitment to produce our essential product more efficiently and with an ever-
lessening impact on our environment.” The next environmental report covering 2002 is currently
being compiled and is slated to be released in the Spring of 2003.

Beyond this disclosure, Cinergy has also led the industry in seeking to create a new
workable set of emission reduction targets for coal-fired power. To this end, Mr. Rogers and
Cinergy’s Vice President for Environment have testified repeatedly before Congress seeking federal
multi-pollutant legislation for coal-fired power plants that will create a road map for additional
reductions of NOx, SO2 and mercury. In one such hearing held in 2001, Mr. Rogers testified before
the Senate Environment and Public Works Committee in favor of including a reasonable CO2
component in multi-pollutant legislation, breaking with the main-stream industry view. In Cinergy's
2001 Annual Report Letter to Stakeholders, Mr. Rogers discussed these efforts to secure long-term
environmental legislation and stated that, “If we succeed, we will have taken steps to improve the
environment while removing much of the uncertainty that surrounds capital investment decisions
associated with coal-fired generation." :

These activities are representative of many other actions Cinergy has taken to address
the impact of its emissions of NOx, SO2, mercury and CO2. We can and will provide details of
these actions if the Commission so desires. But the publications and other information discussed in
this letter demonstrate that Cinergy is already undertaking actions, in reporting on risks and on its
public stance, that meet both the spirit and letter of the proposed shareholder resolution.

Finally, the Proposal asks Cinergy to report on the economic benefits of committing
to a substantial reduction of emissions. As previously discussed, this aspect of the Proposal
essentially is directed to future intangibles. The future of deregulation is uncertain. Customer
choice currently is not an option in two of the three states in which Cinergy operates, and any
attempt to quantify the number of Ohio consumers who might select Cinergy over a competitor
because Cinergy’s energy is cleaner would be pure speculation. As indicated from the information
given above, Cinergy devotes considerable time and resources to being a good environmental citizen.
As does the Proponent, Cinergy hopes that its actions enhance its brand and, indeed, its bottom line.
However, this portion of the Proposal remains moot and substantially implemented because it cannot
be implemented further.

In Houston Industries (March 11, 1985), a shareholder proposal requested that the
company present stockholders with a study "of all major areas of risk of [a nuclear power project]
including, but not limited to, decommissioning, waste disposal, potential licensing problems, and
potential cost of cancellation.” At the time of the proposal, studies addressing the shareholder
concerns were publicly available at relevant state and federal offices. Further, the company had
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summarized information from one of the studies in a previous quarterly report to shareholders and, in
its letter to the Division, the company stated that the sharcholders "will similarly be apprised in the
future." The Staff took a no-action position in this instance, where the information sought by the
shareholder was already available in studies that were in the public realm and about which the
company had already communicated with shareholders, and would continue to do so. See also,
McDonald's Corporation (March 11, 1991) and Niagara Mohawk Power Corporation (February 16,
1995).

Because all the information that the Proposal seeks Cinergy to report to shareholders
already exists in the public domain or is communicated directly to shareholders, Cinergy believes the
Proposal is moot and therefore excludable under Rule 14a-8(i)(10).

* %* *
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In conclusion, for the reasons set forth above, Cinergy respectfully requests your
advice that no enforcement action will be recommended if the Proposal is omitted from the proxy
solicitation materials for the 2003 Meeting. Should the Staff disagree with the conclusions reached
in this letter, we would appreciate the opportunity to confer with you before the issuance of a
response.

If you have any questions or desire any further information, please contact the
undersigned at (513) 287-3023. '

Sincerely yours,

e JW"‘/

erome A. Vennemann
General Counsel

Enclosure

cc: Rev. William Somplatsky-Jarman
Mission Responsibility Through Investment
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Exhibit A

2003 CINERGY SHAREHOLDER RESOLUTION

WHEREAS:

In 2001 The Intergovernmental Panel on Climate Change concluded that “there is new and stronger
evidence that most of the warming observed over the last 50 years is attributable to human activities.”

In 2001 the National Academy of Sciences stated that the “degree of confidence in the IPCC assessment
is higher today than it was 10, or even 5 years ago... there is general agreement that the observed
warming is real and particularly strong within the past 20 years.”

The United States government’s “Climate Action Report - 2002,” concluded that global climate change
may harm the country. The report highlights risks to coastal communities in the Southeast due to sea
level rise, water shortages throughout the West, and increases in the heat index and frequency of heat

waves.

In July 2002, eleven Attorneys General wrote President Bush, outlining their concern over the U.S.
Climate Action Report’s failure to recommend mandatory reductions of greenhouse gas emissions. They
declared that States are being forced to fill the federal regulatory void through state-by-state regulation
and litigation, increasing the ultimate costs of addressing climate change. They urged a reconsideration of
his regulatory position, and adoption of a “comprehensive policy that will protect both our citizens and
our economty.”

U.S. power plants are responsible for about two-thirds of the countty’s sulfur dioxide emissions, one-
quarter of its nitrogen oxides emissions, one-third of its mercury emissions, approximately 40 percent of
its carbon dioxide emissions, and 10 percent of global carbon dioxide emissions.

Scientific studies show that air pollution from U.S. power plants causes tens of thousands of premature
deaths and hospitalizations, hundreds of thousands of asthma attacks, and several million lost workdays
nationwide every year from pollution-related ailments. ’

Standards for carbon dioxide emissions and other air pollutants are emerging across multiple fronts.
Ninety-six countries have ratified the Kyoto Protocol, requiring carbon dioxide reductions.
Massachusetts and New Hampshire have enacted legislation capping power plants emissions of carbon
dioxide and other air pollutants. In June 2002 the Senate Environment and Public Works Committee
passed a bill seeking to cap emissions from the generation of electric and thermal energy.

We believe that taking early action on reducing emissions and preparing for standards could better
position companies over théir peers, including being first to market with new high-efficiency and low-
emission technologies. Changing consumer preferences, particularly those relating to clean energy, should
also be considered. '

Inaction and opposition to emissions control efforts could expose companies to reputation and brand
damage, and regulatory and litigation risk.

RESOLVED: That the Board of Directors report (at reasonable cost and omitting proprietary information)
by August 2003 to shareholders on (a) the economic risks associated with the Company’s past, present,
and future emissions of carbon dioxide, sulfur dioxide, nitrogen oxide and mercury emissions, and the
public stance of the company regarding efforts to reduce these emissions and (b) the economic benefits of
committing to a substantial reduction of those emissions related to its current business activities (i.e.
potential improvement in competitiveness and profitability).
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PAUL M. NEUHAUSER

Attorney at Law (Admitred New York and lowa)

1253 North Basin Lane

Siesta Key
Sarasota, FL 34242
Tel: (941) 349-6164 Email: pmpeuhauser@aol.com

February 3, 2003

Securitics & Exchange Commission
450 Fifth Street, N'W.
Washington, D.C, 20549

Att: Grace Lee, Esq.
Office of the Chief Counsel
Division of Corporation Finance

Re: Shareholder Proposal Submitted to Cinergy Corporation
Via fax
Dear Sir/Madam:

[ have been asked by The Presbyterian Church (USA) (referred to hereinafler as
the “Proponent™), which is a beneficial owner of shares of common stock of Cinergy
Corporation (hereinafter referred to either as “Cinergy” or the “Company”), and which
has submitted a shareholder proposal to Cinergy, to respond to the letter dated December
23, 2002, sent to the Securities & Exchange Commission by the Company, in which
Cinergy comtends that the Proponent’s sharcholder propasal may be excluded from the
Company's year 2003 proxy statement by virtue of Rules 14a-8(iX3), 14a-8(1X7) and
14a-8(iX 10).

I have reviewed the Proponent’s sharcholder proposal, as well as the aforesaid
letter sent by the Company, and based upon the foregoing, as well as upon a review of
Rule 14a-8, it is my opinion that the Proponent’s shareholder proposal must be included
in Cinergy’s year 2003 proxy staternent and that it is not excludable by virtue of any of
the cited rules.

The proposal calls for the Company to report on the production of global warming
gases and toxic emissions by its operations.
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RULE 14a-8(iX7)

In order for a shareholder proposal to be excludable by virtue of Rule 14a-8(iX7).
the proposal must not only pertain to a tattes of ordinary company business, but it must
also fail to raise a significant policy issue. Thus, Rel 3440018 (May 21, 1998) states:

However, proposals relating to such matters but focusing on sufficiently
significant social policy issues. . . generally would not be considered to be
excludable, because the proposals would transcend the day-to-day busiaess
matters and raise policy issues so significant that it would be appropriate for a
shareholder vote.

The Staff has consistently ruled that sharcholder proposals relating to global
warming raise such important policy consideration that Rule 14a-8(iX7) is inapplicable to
them. American Standard Companies, Inc. (March 18, 2002); Occidental Petroleun
Corporation (March 7, 2002); Citigroup, Inc (February 27, 2002); Exxon Corporation
. (January 30, 1990). Sioce in Cirigroup the registrant, in sharp contrast to Company, was

not a company whose operations made a major contribution to global warming, a fortiori,
the Proponent’s shareholder proposal raises an important policy issue for Cinergy.

On the merits of why global warming is a significant policy issue for registrants,
we refer the Staff to the extensive discussion of that topic in the letters by the ‘
undersigned to the Staff, which appear in 2002 SEC No Act. LEXIS 396 (the American
Standard Companies, Inc. no-action letter of March 18, 2002.) and in 2002 SEC No Act.
LEXIS 352 (the Occiderual Petroleum Corporation no-action letter of March 7, 2002).

RULE 143-8(iX3)
A.

We do not believe that there is any ambiguity in the Proponent’s request. In
answer to the question at the bottom of page 2 of the Company’s letter, the proposal deals
nat only with the types of matters which might be included in the Company’s 10K, but
also with the information which is described in the final two paragraphs of the whereas
clause, including, for example, reputation risk.

Furtbermaore, not all economic risks are quantifiable, and even those types of soft
information which the Company claims to be “quantifiable” are not really quantifiable in
any real sense, but cather simply best guesses. Various other types of economic risks,
such as reputation risk, are not, so far as we are aware, quantifiable st all. That does not
make thern any less real. Nor are shareholders unable to understand what is being asked
for when a request is made to the Company to discuss possible reputation risk resulting
from its course of action or inaction. (With respect to the reality and materiality of
reputation risk, we draw the attention of the Staff to the letter, dated May 8, 2001, from
Acting Chairman Unger to Congressman Wolf )

a3
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If the Staff were to believe that the Compeny’s second point (concerning
punctuation) was wefl taken, the Proponent would be willing to amend the resolution to
make 1t clear that the report is supposed to address (1) the economic risks associated with
emissions and (2) the public stance of Cinergy regarding the reduction of emissions.

B.

We do not believe that the shareholder proposal Tule requires proponents
to include (in the form of the proposal which appears in the proxy statement) citations for
all factual statements made. Instead, it has been the Staff practice to require that such
support be supplied ta the registrant so that the registrant can check the accuracy of the
statement. Nevertheless, were the Staff to request that one or more of these citations be
placed in the form of the proposal actually included in J&J’s proxy statement, we would,
of course, be pleased to comply.

The statistics in the fifth whereas clausc are derived, with respect to sulfur dioxide

and nitrogen oxides, from information available from the EPA on its website (see
. Www.epa gov/airtrends (airtrends quality reports (2001)); with respect to carbon dioxide

emissions, from information available from the Energy Information Agency of the
Department of Energy on its website (see wwwi,eia.doe.gov/) acr (annual energy
review 2001)) and, for international comparisons, International Energy Agency, World
Energy Outlook, 2002, part D, page 413; with respect to mercury emissions,
“Benchmarking Air Emissions of the 100 Largest Electric Generation Owners in the U.S.
- 20007, available at www.ceres.org/pdf/emissions.

The statements in the sixth whereas clause are from “The Particulate-Related .
Health Benefits of Reducing Power Plant Emissions”, Abt Assaciates (October 2000) or
its shortened version “Deuth, Diseasc & Dirty Power: Mortality and Health Damage Due
to Air Pollution from Power Plants” (October 2000), cach available at www.cleartheair
.org. or at cta policy.net/fact/mortality.

RULE 14a-8(i)10)

The Company has failed to carry its burden of proof to show that the Proponent’s
shareholder proposal is moot.

The Proponent has requested information with respect to:
1) past, present and future emissions of four types of pollutants;,

2) the public stance of the company regarding efforts to reduce these four
pollutants;
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3) cconoqu benefits which may accrue in competitiveness and
profitability from a substantial reduction in pollutants.

The Company makes no contention that it has provided any information with
respect to item (3).

As to item (2), the only information cited by the Company as having been made
available to its shareholders is the statement, quoted in the first full paragraph at the top
of page 7, that “it is Cinergy’s commitment to produce our essential product more
efficiently and with an ever-lessening impact on our environment”. We do pot believe
that a simple platitude constitutes compliance with the Proponent’s request for
information.

With respect to item (1), the Company has provided some information, but by no
means all that has beeh requested.  Although its 2001 Environmental Progress Report
gives the actual quantities of emissions of the four pollutants, there is little in the way of
projections of future emissions nor is there is a complete discussion of the economic risks
associated with these emissions or attempts to reduce them, other than a reference to
projected expenditures of $800 million over the next several years to comply with EPA
rules. Furthermore, the SEC filed documents do not provide the information requested.
For example, although the Company cites its quarterly reports, an examination of its most
recent 10Q (for the quarter ended September 30, 2002) reveals that it contains little of the
information requested by the Proponent. It has about nine pages of footnates on
environmental marers. However, these pages talk only about existing regulations and
litigation about the validity of these regulations. There is almost no forward looking
information in the notes, and there certainly is no discussion of the advantages and
disadvantages of going beyond the regulatory requirements. Similarly, the MD&A has
three paragraphs under the heading “Environmental Issues’, a1l of which refer cither to
actions by the EPA or to litigation over EPA rules. In the MD&A found in Cinergy’s
10K for 2001, there are approximately two pages devoted to Environmental Cammitment
and Contingency lssues, but, with one exception, the MD&A talks only about regulatory
matters and lawsuits about regulatory matters. The exception is a short discussion of the
Kyoto treaty, which discussion is quoted in the Company’s letter in the second paragraph
of its discussion of Rule 14a-8(iX10). In the 10K financials, Footoote 13 (c) thru (f)
contains much the same type of information found in the financials in the 10Q (i.e. the
subsections are entitied “Ozone Transport Rulemakings”, “New Source Review [by the
EPA]", “Beckford Station Notice of Violation” and “EPA Agreement”). Once again, the
focus is exclusively on regulatory compliance without any discussion of pro-active
possibilities available to the Company.

As can be seen, there is almost nothing of a forward looking nature in response to
item (1) of the Proponent’s shareholder proposal. Similerly, there is even less with
respect to itern (2) and absolutely nothing with respect to item (3). Since the Company
has made available but a small fraction of the requested information, it cannot be deemed
to have substantially implemented the proposal. ’
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For the foregoing reasons, the Proponcnts’ shareholder pmposal is not excludable
by virtue of Rule 143-9(i)X10).

In conclusion, we request the Staff to inform the Company that the SEC proxy
rules require denigl of the Company's no action request We would appreciate your
telephoning the undersigned at 941-349-6164 with respect to any questions in connection
with this matter or if the staff wishes any further information, Faxes can be reczived at
the samme number. Please also note that the undersigned may be reached by mail or
express delivery at the letterhead address (or via the email address).

truly yours,
aul M. N
Attorney at Law
cc: Jerome A Vennemann, Esq.

Rev. William Somplatsky-Jarman
Sister Pat Wolf
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DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

e

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have
against the company in court, should the management omit the proposal from the company’s
proxy material.
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March 8, 1996 Y
Qe903s

RESPONSE OF THE OFFICE OF CHIEF COUNSEL
DIVISION OF CORPORATION FINANCE

Re: The Gap, Inc. (the “Company")
Incoming letter dated February 1, 1996

The proposal requests that the Board of Directors prepare a
report which describes the Company's actions to ensure that its
foreign suppliers meet basic standards of conduct.

There appears to be some basis for your view that the proposal
may be excluded under Rule 14a-8(c) (1¢) as moot. Accordingly, the
staff will not recommend enforcement action to the Commission if
the Company omits the proposal from its proxy materials in reliance
on Rule 14a-8(c) (10). In reaching a position, the staff has not
found it necessary to address the alternative bases for omission
upon which the Company relies.

Sincerely,
. WWMV

Scepharie D. Marks
Attormey Advisor
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VIA FEDERAL EXPRESS

February 1, 1996

OtYice of Chief Counsel F7I™NSE L i
Division of Cornoration Finance

Sccurities and Exchange Commission
450 Fifth Swreet, N.W.

Washington D.C. 20549-1004 !

-

Re:  The Gap, Inc. - Sharcholder Prepasal of ACTWU -
19234 Act/Rule 14a-8

Ladies and Gentlemen:

The Gap. Inc.. a Delaware corporation (“The Gap” or the "Company™). has received
a sharcholder proposal (“Proposal”) from the Southern Regional Joint Board of the
Amalgamated Clothing and Textile Workers Union ("ACTWLU™ or "Proponent") by letter
dated November 22, 1995. Pursuant to Rule 14a-8(d) of the Securities Exchange Act, as
amended, we hereby give notice of the Company’s intention to omit the Proposal from its

proxy statement and form of proxy (collectively the “1996 Proxy Materials”) for its 1996
Annual Meeting.

For the reasons set forth in this letter, we also respectfully request confirmation from
the staff of the Division of Corporation Finance (the "Division”) that no enforcement action
will be recommended based upon The Gap's omission of the Proposal from its 1996 Proxy
Matenals. As our 1996 Proxy Materials must be in final form by April 19, 1996 so that ihey
can be timely mailed to our shareholders, we would very much appreciate the Division’s
response 10 this request as soon as possible, but in any event prior to such date.

Pursuant to Rule 14a-8(d), and by copy of this letter, we are concurrently notifying
the ACTWU of The Gap’s intention to omit the Proposal from its 1996 Proxy Materials.

Enclosed are six copies of this letter and the Proponent’s letter to the Company which
sets forth the Froposal and statement in support thereof.

gl :llKY - 63396
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Letter to Securities and
Exchange Commission
Page 2

L THE PROPOSAL

The Proposal requests that the Company's Board of Directors commit the Company
to a "code of conduct" with respect to the selection process for its overscas suppliers. The
Proposal also rcquests that the Board of Directors prepare a report to shareholders which
describes current and future policies relating to that "code of conduct." The Proposal secks
to preclude the Company from doing business with suppliers that: 1) utilize forced or prison
labor; 2) employ children under compulsory school age or legal working age: 3) fail 1o
maintain a safe and healthy work environment; 4) fail to follow prevailing practice and local
laws reparding wages and hours; or 5) contribute to local environmental degradation. The
Proposal also seeks to require compliance verification through monitoring processes.

IL GROUNDS FOR OMISSION

The Gap believes that the Proposal may be properly omitted from its 1996 Proxy
Materials for the following reasons:

(1) Pursuant to Rule 14a-8(c)(1), the Proposal is not a preper subject for
action by security-holders under Delaware law:

(i) Pursuant to Rule 14a-8(c)(7), the Proposal deals with a matter relating
to the conduct of the Company's ordinary business cperations; and

(iii)  Pursuant to Rule 14a-8(c)(10), the Proposal has been rendered moot.
A. = The Proposal is Not a Proper Subject for Action by Security-Holders Under

the Laws of the Company’s Domicile and May Therefore Be Omitted Under
Rule 14a-8(c)(1).

Rule 14a-8(c)(1) permits the omission of a proposal which, under the laws of the
registraiit’s domicile. is not a proper subject for action by security-holders. In fact, Section
141(a) of the Delaware General Corporation Law provides that the power and duty 10
manage the business of a Delaware Corporation is vested in its board of directors unless
otherwise specified in its certificate of incorporation. As The Company has not modified its
certificate of incorporation in this respect, the Proposal may be properly omitted.

The rationale underlying Section 141(a) is based in part on the fact that a corporation
would not be a viable business entity if ordinary business decisions were the subject of

~
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VAT TANYS
Letter to Securities and 0352
Exchange Commission

Page 3

shareholder deliberation.' Clearly, the ongoing selection and nversight of a corporation's
suppliers falls within the scope of its board's responsibility to manage the business of the
corporation. Because the Proposal is directed at these very activities, it is not a proper
subject for action by security-holders.

B. The Proposal Deals With the Conduct of the Company”s Ordinary Busincss
Operations and Therefore May be Omitted from the 1996 Proxy Materials
Pursuant to Rule 14a-8(c¥(7).

Rule 14a-8(c)(7) permits omission of a proposal which deals with a matter relating
to the conduct of the Company’s ordinary business operations. The Commission has stated
that the policy underlying Rule 14a-8(c)(7) “... is basically the same as the underlying policy
of most state corporation laws to confine the solution of ordinary busincss problems to the
board of directors and place such problems beyond the competence and direction of
sharcholders. The basic reason for this policy is that it is manifestly impracticable in most
cases for stockholders to decide management problems at corporate meetings.” Commission
Release No. 34-1913S, n. 47 (October 14, 1982), quoting the testimony of Commission
Chairman Ammnstrong at the Hearings on SEC Enforcement Problems Before the
Subcommittee of the Senate Commitnee on Banking and Currency. 85th Cong. st Sess.. 118
(19537).

As one of the nation’s leading clothing retailers, The Gap purchases merchandise
from hundreds of suppliers located in over 50 countries. The determination of whether,
when and how to do business with a particular supplier is a matter routinely dealt with by
management as part of the Company's day-to-day business operations. The ongoing
selection and maintenance of its suppliers involves numerous business considerations and
decisions, ranging in scope from quality control to competitive pricing to internal and
governmental compliance issues.

In a series of no-action letters issued under Rule 14a-8(d), the Commission's Staff
(the "Staff™) has consistently confirmed its position that the selection of suppliers, vendors
and independent contractors is an ordinary course matter and that shareholder proposals
relating to these issues may be omitted from a registrant’s proxy materials. For example, the
Staff allowed the omission of a proposal that requested a report from Wal-Mart Stores

regarding certain employment policies as well as a description of Wal-Mart's efforts to

1 See In Re Tw Services, Inc. Shareholders Litigation, C.A. 10298 (Del. Ch. March
2, 1989) ("While corporate democracy is a pertinent concept, a corporation is not a New England
town mecting; directors, not shareholders, have responsibilities to manage the business and affairs
of the corporation, subject however to a fiduciary obligation.")
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publicize its policics to suppliers and to purchasc goods from minority and female-owned
supplicrs (Wal-Mart Stores, Inc., available April 10, 1991 and April 10. 1992). The
following no-action letters also addressed, in part, the purchase of goods and services from
specified suppliers: American Brands, Inc. (available December 28, 1995): Delta Air Lines.
Inc. (available July 27, 1995). See also, LTV Corporation (available November 22, 1995)
(selection of audit firm); Bank America Corp. (available February 27, 1986) (selection of
independent auditors); Texas Air Corp. (available April 11, 1984) (employment of outside
counsel).

Moreover. the fact that the ACTWU Proposal refers to broader social or public policy
1ssues should not impact the operation of Rule 14a-8(cX7), where the clear goal of the
Proposal is to make shareholders directly responsible for the management of an inherently
ordinary business operation. In Cracker Barrel Old Country Store, Inc. ("Cracker Barrel")
{(available October 13, 1992), the Staff allowed Cracker Barrel to exclude a shareholder
proposal relating to that company's employment policies and practices, even though the
proposal related to broader social issues. The Staff specifically stated that the fact that such
a proposal is tied to a social issue "will no longer be viewed as removing the proposal from
the realm of the ordinary business operations of the registrant." In reaching this
determination, the Staff noted that "the line between includable and excludable employment
reiated proposals based on social policy considerations has become increasingly difticult to
draw.” and that the lines drawn are often seen as “tenuous, without substance and effectively
nullifying the application of the ordinary business exclusion to employment related
proposals.”

Thus. the mere fact that the ACTWU's Proposal to regulate an ordinary business
operation of the Company also refers to social issues does not transform it into something
other than what it is - a proposal which can be properly omitted under Rule 14a-8(c)(7).

C. The Proposal May be Properly Omitted as Moot Under Rule 14a-8(c)(10)

Because it Has Already Been Substantially Implemented by the Company.

Rule 14a-8(c)(10) provides that any proposal which has been rendered moot may be
omitted from a company's proxy materials. In applying this Rule, the Commission has
permitted omission of proposals that have been "substantially implemented” by an issuer.
Commission Release No. 34-20091 (August 16, 1983).

The Gap currently has in place formal sourcing policies and procedures which govern
the operations and employment practices of its suppliers. These standards are clearly
outlined in a document entitled "Gap Sourcing Principles and Guidelines," a copy of which
is attached hereto as Exhibit A. The Company developed these standards to ensure that all

of its suppliers fully understood the Company’s expectations and requirements of them.
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These sourcing principles also appear at the beginning of the Company’s Vendor Handbook,
which is used as an ongoing reference guide by all suppliers with which we do business.
The Gap initially mailed this Handbook to its existing suppliers in 1993 and most recently
in 1995, and also mails it to each new supplier prior to submitting any orders for production.

In fact, The Gap's Sourcing Principles and Guidelines specifically address each and
every item requested in the Proposal. The “Forced Labor" section satisfies the Proposal's
request relating to forced or prison labor. The "Child Labor" section satisfies the Proposal’s
request relating to the use of child labor. The “Wages and Hours" section satisfies the
Proposal’s request relating to compliance with prevailing practice and local laws regarding
wages and hours. The “Working Conditions" scction satisfies the Proposal's request relating
to maintaining a safe and healthy work environment. Finally, the “Environment" section
satisfies the Proposal's request relating to environmental degradation.

Moreover, The Gap's purchase order terms expressly require the manufacturer 10
agree to comply with all wage and hour and other labor laws (including child labor.
minimum wage, overtime and safety-related laws) and provide that the Company may
terminate any order and withhold payment in the event of non-compliance. A copy of the
Company's purchase order is attached hereto as Exhibit B.

With respect to monitoring and enforcement issucs, the Company has adopted pre-
contract review procedures which must be followed before any supplier is approved. As part
of its internal approval process. for example, the Company performs an intensive, on-site
factory evaluation of each prospective manufacturer. This on-site interview not only affords
us the opportunity to evaluate each manufacturer’s facilities first-hand but to explain that our
business relationship is conditioned upon the supplier’s strict and continuous compliance with
all labor laws and The Gap's Sourcing Principles and Guidelines. The Gap also has several
ongoing mdnitoring programs in place and regularly conducts on-site visits of its existing
suppliers. In accordance with the Company's stated policy. suppliers which fail to cooperate
and comply with our requirements will not receive future business and are taken off of our
list of approved contractors.

Finally, the Company's Board of Directors periodically reviews current sourcing
issues and is kept appraised of any new developments. Furthermore, last year, at the express
request of the ACTWU, The Gap also detailed its sourcing policies on page 16 of its 1994
annual report to shareholders (a copy of which is attached hereto as Exhibit C).

Since The Gap has already acted to adopt, implement, enforce and report upon its
comprehensive "code of conduct” for suppliers, each and every concern raised in the Proposal
has already been substantially implemented by the Company. Therefore, the Proposal may
be omitted as moot under Rule 142-8(c)(10).
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. CONCLUSION

In light of the above, The Gap believes that the Proposal may be omitted from the
1996 Proxy Materials based on any one of the following grounds: (i) the Proposal is not a
proper subject for action by stockholders under the law of The Gap's domicile (Delaware);
(1i) the Proposal relates to and seeks to govern the conduct of ordinary business operations
of the Company; and (iii) the Proposal has already been substantially implemented and is
accordingly moot.

Please address your response to this letter to my attention at 1 Harrison Street, San
Francisco, California, 94105. In the interim, please also feel free to call me if you have any
questions or comments at (415) 291-2515. Thank you in advance for your consideration of
these matters.

Very truly yours,

Anne B. Gust
Senior Vice President and
General Counsel

ABG:cme
Enclosures
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09836

Via Facsimile and Registered Mail REGEIVED
NOV 2 C 1995

November 22, 1995

-+ COUNSEL

Ms. Anne B. Gust, Secretary
The Gap, Inc.

1 Harrison Street

San Francisco, CA 94105

Dear Ms. Gust:

On behalf of the Southern Regional Joint Board of the Amalgamated Clothing and Textile
Workers Union (ACTWU), I hereby submit the attached resolution which requests that the
Company's Board of Directors review its current sourcing code of conduct regarding its
relationships with both domestic and foreign contractors and report to shareholders on these
sourcing policies, including implementation and enforccment  We believe that the working
conditions of foreign and domestic manufacturing suppliers have become an even greater issue of
concem to shareholders, U.S. retailers and their customers over the past year.

We would like to have the attached resolution included in the company’s proxy statement for the
next annual meeting of shareholders pursuant to rule 14-a(8) of the Securities and Exchange Act.
Also artached is a letter venfying ACTWU Southern Region's beneficial ownership of twenty-
eight (28) shares of The Gap, Inc. common stock. The Southern Region of ACTWU intends to
hold this stock through the date of the Company's annual meeting.

If you have any questions or require further information please call me at (202)785-5690.
Sincerely,

Predod S G

Michael R. Zucker
Director

enclosures

UNION OF NEEDLETRADES, INDUSTRIAL AND TEXTILE EMPLOYEES, AFL-CIO, CLC
Oftfice of Corporate and Flnancial Atfairs

umv t-ot»?W‘l SecretoreTmeasser 7" " 2100 L Sreet, N.W., Suite 210, Washington, D,C. 20037
P (N e reet, N.W,, Suite 3 n, D,
uucz.umoa Eneciowe Vice Pressene wm; @ Teleohone: 202-785-5690 FAX: 202-785-5699
EDGAR ROMNEY Erecrane v<w Sreicient \..,./ — N
.
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RESOLVED: That the shareholders of The Gap, Inc. (“Company") request that the Board of
Directors review our Company's "code of conduct" to ensure its domestic and overseas suppliers
meet basic standards of conduct, and prepare a report to shareholders at reasonable expense
which describes current policies for its relationships with suppliers and discusses the Company's
current and future compliance efforts and plans. We request that our Company's code of conduct
include at minimum:

1) that the Company will not do business with suppliers which:
- utilize forced or prison labor
- employ children under compulsory school age or legal working age
- fail to maintain a safe and healthy work environment
- fail to follow prevailing practices and local laws regarding wages and hours
- contribute to local environmental degradations; and

2) that the Company will verify its suppliers' compliance through certification, regular
inspections and other monitoring processes.

As U.S. companies increasingly import goods from overseas, concern is growing about
working conditions in many countries which fall far below the most basic standards of fair and
humane treatment. The United Nations reports that the use of child labor continues to be a
serious international problem, one which is increasing in Africa and Asia. Human rights groups
estimate that over 200 million people work under forced or prison labor conditions world wide.
Revelations over the last several months conceming the use of workers held in slave-like
conditions in California appare! factories underscore the need for strong oversight of domestic
suppliers as well,

Recenty The Gap has been confronted with sourcing problems of its own. The New
York Times and other major periodicais have published reports of human rights violations,
poverty level wages and management law-breaking at a contractor of The Gap's in El Salvador,
We believe the pervasive problems delineated by the news media speak to the real need for a2 more
effective approach to sourcing policy and enforcement at The Gap. In addition, we feel the
negative publicity surrounding this situation is damaging the reputation of our Company.

The U.S. Congress has responded to concerns about goods made by overseas suppliers by
introducing legislation that would make it a criminal offense to import goods made by child labor.
The Department of Labor has taken on major initiatives to enforce wage and hour laws among
domestic contractors and to promote more vigorous sourcing practices by retailers.

We believe it is important that The Gap, which relies on foreign and domestic
manufacturing contractors, not only voice support for minimum supplier standards, but also
maintain a system of verification and enforcement that ensures the Company will only do business
with contractors who comply with these standards. These standards must be strong enough to
protect the Company from legal and other problems caused by wrongful supplier conduct. Qur
Company's image and the activities which contribute to that image are of great concera to
shareholders, and we believe efforts to adhere to high corporate standards make both moral and
€conomic sense.

F3ad
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DIVISION OF
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Bruce W. Ellis

Assistant Counsel

Merck & Co., Inc.

One Merck Drive

P.O. Box 100, WS 3B-35
Whitchouse Station, NJ 08889

Re:  Merck & Co., Inc.
Incoming letter dated November 29, 2004

Dear Mr. Ellis;

SECURITIES AND EXCHANGE COMMISSION %
WASHINGTON, D.C. 20549-0402

December 29, 2004

Act: ﬁé(/ |

Section:

Rule: '/{/ﬁy

Public
Availabl’lity: 0/)/

This is in response to your letter dated November 29, 2004 concerning the

shareholder proposals submitted to Merck by Frederick E.

Mitchel and

the Province of St. Joseph of the Capuchin Order. We also have received a letter on
behalf of the Province of St. Joseph dated December 1, 2004 and a letter from Frederick
Mitchel dated December 7, 2004. Our response is attached to the enclosed photocopy of
your correspondence. By doing this, we avoid having to recite or summarize the facts set
forth in the correspondence. Copies of all of the correspondence also will be provided to

the proponents.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding shareholder

proposals.

Sincerely,

SZMﬂM A frgrarn

Enclosures

cc:  Rev. John Celichowski, OFM Cap.
Province of St. Joseph of the Capuchin Order
1015 North 9th Street
Milwaukee, WI 53233

Jonathan A. Ingram
Deputy Chief Counsel

PUBLIC PFEFDEMAE Gritsy
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December 29, 2004

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Merck & Co., Inc.
Incoming letter dated November 29, 2004

The first proposal requests that the board establish a policy of separating the roles
of board chair and chief executive officer whenever possible, so that an independent
director who has not served as an executive officer of the company serves as chair of the
board of directors. The second proposal provides that Merck senior corporate officers be
prohibited from sitting on or chairing the board of directors.

We are unable to concur in your view that Merck may exclude the first proposal
under rule 14a-8(i)(6). Accordingly, we do not believe that Merck may omit the first
proposal from its proxy materials in reliance on rule 14a-8(i)(6).

There appears to be some basis for your view that Merck may exclude the second
proposal under rule 14a-8(i)(11), as substantially duplicative of the first proposal that will
be included in Merck’s 2005 proxy materials. Accordingly, we will not recommend
enforcement action to the Commission if Merck omits the second proposal from its proxy
materials in reliance on rule 14a-8(i)(11). In reaching this position, we have not found it
necessary to address the alternative bases for omission of the second proposal upon
which Merck relies.

Sincerely,

¢

el L feorippins

Daniel Greenspan .
Attorney-Advisor

CFOCC-00037799
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Merck & Co., Inc.

One Merck Drive

P.0. Box 100, WS 3B-35
Whitehouse Station NJ 08889
Tel 908 423 1000

”D@O[ Fax 908 423 3352
K ‘-3‘”7 Dy

Office of Corporate Staff Counsel

November 29, 2004

VIA FEDEX

Securities and Exchange Commission
Office of the Chief Counsel

Division of Corporate Finance

450 Fifth Street, NW

Washington, DC 20549

Re:  Merck & Co., Inc. Stockholder Proposals from the Reverend John Celichowski, OFM
Cap. (“Rev. Celichowksi”’) and Mr. Frederick Mitchel (“Mr. Mitchel”)

Ladies and Gentlemen:

Merck & Co., Inc. (the “Company™), a New Jersey corporation, has received stockholder
proposals from Rev. Celichowski (the “Celichowski Proposal”) and Mr. Mitchel (the “Mitchel
Proposal™) for inclusion in the Company’s proxy materials for the 2005 Annual Meeting of
Stockholders (the “Proxy Materials”). The supporting statements and all other correspondence
with the Company regarding the Celichowski and Mitchel Proposals are attached as Appendix A
and B, respectively. Both Proposals seek to require a director other than a senior executive
officer of the Company serve as Chairman of the Company’s Board of Directors (the “Board”).

I am of the view that both the Celichowski and Mitchel Proposals may be properly omitted from
the Proxy Materials under Rule 14a-8(i)(6) of the Securities and Exchange Act of 1934 because
the Division of Corporation Finance (the “Staff”) recently has held several times that a company
is without the power or authority to implement such proposals. Therefore, I respectfully request
that the Staff indicate that it will not recommend enforcement action to the Securities and.
Exchange Commission (“SEC”) if the. Company omits both Proposals from the Proxy Materials.

If the Staff determines that both Proposals are not excludible under Rule 14a-8(i)(6), I am of the
view that the Mitchel Proposal nevertheless may be excluded from the Proxy Materials (a) under
Rule 14a-8(i)(11) because it substantially duplicates the Celichowski Proposal, which was
previously submitted to the Company and (b) under Rule 14a-8(i)(1) because it violates New
Jersey law unless recast as a recommendation.
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Discussion
Company Lacks Power or Authority to Implement

Celichowski Proposal. The Celichowski Proposal provides as follows:

Resolved: The shareholders of Merck & Co., Inc. (the “Company”) request that the
Board of Directors establish a policy of separating the roles of Board Chair and Chief
Executive Officer (CEO) whenever possible, so that an independent director who has not
served as an executive officer of the Company serves as Chair of the Board of Directors.

Rule 14a-8(i)(6) provides that a proposal may be omitted if “the company would lack the power
or authority to implement the proposal.” Consistent with the Staff’s view, the Company is
without power or authority to implement the Celichowski Proposal for the reasons described

below.

The Celichowski Proposal seeks to require that an independent director who has not served as an
executive officer of the Company serve as Chairman of the Board. The Company is without
power to ensure that an independent director who has not served as an executive officer will be
(1) elected to the Board by Company stockholders (2) elected as Chairman of the Board by
remaining Board members and (3) willing to expend the time and effort necessary to serve as

Chairman of the Board.

The Company’s Directors are annually elected by Company stockholders. Vacancies may be
temporarily filled by a vote of a majority of the remaining Directors, but a person who is so
appointed must stand for election after his or her initial term expires. Thus, the Company is
without power to determine who ultimately will be elected to the Board. In addition, according
to their charters, all of the following Board committees are comprised solely of independent
Directors: audit; compensation and benefits; finance; public policy and social responsibility; and
corporate governance. Thus, the Company cannot be assured of finding a sufficient number of
independent Directors to fill all Board committees as well as the Chairman of the Board.
Moreover, the Company cannot ensure that any independent Director who is elected will be
selected by the remaining Directors to serve as Chairman of the Board. Furthermore, even if
sufficient number of independent Directors can be found to serve, it cannot be assured that the
Company will be able to find an independent director who would be willing to satisfy the
demands placed on the Chairman of the Board.

The Staff recently concurred several times that proposals seeking to require separation of the
chairman of the board and chief executive officer of a company are beyond the power of the
company to implement. See, for example, H.J. Heinz Company (June 14, 2004); AmSouth
Bancorporation (February 24, 2004); Bank of America Corporation (February 24, 2004);
Wachovia Corporation (February 24, 2004); and SouthTrust Corporation (January 16, 2004). In
each case, the Staff indicated that in its view, it does not appear to be within a board’s power to
ensure that an individual meeting the specified criteria would be elected to, and serve as
chairman of, the board. Similarly, in Cintas Corporation (August 27, 2004), the Staff held that it
was beyond the power of “the board of directors to ensure that its chairman retains his or her
independence at all times and the proposal does not provide the board with an opportunity to

PR e e e e e
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cure such a violation of the standard requested in the proposal.” Similarly, nothing m the
Celichowski Proposal provides the Board with a mechanism to cure a violation of the requested

standard.

Under a long line of no action letters, the Staff has frequently held that it is beyond the power of
a company to ensure election of a particular person or type of person. See for example Cintas
Corporation (August 27, 2004); I-Many, Inc. (April 4, 2003); and Bank of America Corporation
(February 20, 2001).

In light of the foregoing, I respectfully request that the Staff not recommend enforcement action
to the SEC if the Celichowski Proposal is omitted from the Proxy Matenals in reliance on Rule

142-8(1)(6).
Mitchel Proposal. The Mitchel Proposal provides as follows:

Sinee the Board of Directors function is to guide corporate policy and set long-term
corporate goals and directions, it must operate with an independence of thought process,
free of pressure from, but not information from, corporate executives. Therefore, senior
corporate officers including but not limited to CEO, COO, CFO, President and vice
presidents, shall be prohxblted from sitting on or chairing the Board of Directors. They
shall instead be responsive to inquiries from the board, and report to the board as

requested by the board. They shall have the power to submit proposals or information
briefs to the board for consideration, but shall not sit on or Chair the Board of Directors.

Like the Celichowski Proposal, the Mitchel Proposal seeks to require the Chairman of the Board
of Directors to be selected from a group that excludes certain senior corporate officers. As noted
above with respect to the Celichowski Proposal, the Company is without power to ensure that a
director other than a senior corporate officer will be (1) elected to the board of directors by
Company stockholders (2) elected as Chairman of the Board by remaining Board members and
(3) willing to expend the time and effort necessary to serve as Chairman of the Board. The
Company’s stockholders ultimately determine who is on the Board of Directors. As noted
above, the Staff’s view is that it does not appear to be within a board’s power to ensure that an’
individual meeting the specified criteria would be elected to the board and serve as chairman of
the board. Like the Celichowski Proposal, nothing in the Mitchel Proposal provides the Board
with a mechanism to cure a violation of the requested standard. Therefore, for the same reasons
the Staff concurred in the view that similar proposals were excludible in the following, I am of
the view that the Mitchel proposal may be excluded from the Proxy Materials: Cintas
Corporation (August 27, 2004); H.J. Heinz Company (June 14, 2004); AmSouth Bancorporation
(February 24, 2004); Bank of America Corporation (February 24, 2004); Wachovia Corporation
(February 24, 2004); and SouthTrust Corporation (January 16, 2004),

Consequently, 1 respectfully request that the Staff not recommend enforcement action to the SEC
if the Mitchel Proposal is omitted from the Proxy Materials in reliance on Rule 14a-8(i)(6).

“
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Mitchel Proposal Duplicates Celichowski Proposal

The Company received the Celichowski Proposal on October 20, 2004, and the Mitchel Proposal
on October 25, 2004. If the Staff does not agree that the Celichowski Proposal may be excluded
under Rule 14a-8(i)(6) as provided above, we intend to include it in the Proxy Materials. Even if
the Staff also determines that the Mitchel Proposal may not be excluded under 14a-8(1)(6), I am
of the view that it nevertheless may be excluded under Rule 14a-8(i)(11) as substantially
duplicative of the Celichowski Proposal, which was submitted previously.

Rule 14a-8(i)(11) provides that a proposal may be omitted if it “substantially duplicates another
proposal previously submitted to the company by another proponent that will be included in the
company's proxy materials for the same meeting” The purpose for the rule “is to eliminate the
[possibility] of shareholders having to consider two or more substantially identical proposals
submitted to an issuer by proponents acting independently of each other.” Release No.
34-12999 (November 22, 1976), referring to Rule 142-8(c)(11), the predecessor to current Rule
14a-8(i)(11). The Staff’s view is that where proposals are substantially duplicative, the
previously submitted proposal should be included. In this case, that is the Celichowski Proposal.

The Staff consistently has interpreted Rule 14a-8(i)(11) to permit companies to exclude similar
proposals that are not identical where the core issues are the same. See, for example:

o Pacific Gas & Electric Company (February 1, 1993). There, the Staff found a proposal
to tie a company’s chief executive officer to performance indicators was substantially
duplicative of both (a) a proposal to tic compensation of non-salary compensation to
performance indicators and (b) a different proposal to place a ceiling on future total
compensation of officers and directors, thereby reducing their compensation. The Staff
agreed that proposals were duplicative even though they covered different groups of
people: one covered management employees, which included the chief executive officer,
while the other covered only the chief executive officer. The Staff also agreed that
proposals with different mechanisms were substantially duplicative: a proposal to tie
compensation to performance indicators duplicated a proposal to place an absolute
ceiling on compensation.

 Siebel Systems, Inc. (April 15, 2003), dealing with a proposal that sought
performance-based requirements for all stock options as substantially duplicative of a-
proposal seeking performance hurdles or indexing for all stock-based plans.

e Sprint Corporation (February 1, 2000), dealing with a proposal forbidding any future
compensation awards contingent upon a change in control without shareholder approval
as substantially duplicative of a proposal secking shareholder approval of all executive
officer severance pay agreements.

Tn the Staff’s view, proposal are substantially duplicative where the core issues addressed by
proposals are substantially the same, which is the case here. Both Proposals explicitly advocate
that the Company’s senior executive officers not serve as Chairman of the Board. The Mitchel

_—._.——“
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Proposal is slightly broader because it also seeks to exclude Company officers from serving as
directors, while the Celichowski Proposal does not. However, in the case of the Company, no
person other than the Chief Executive Officer currently sits on the Board, so the effect of both
Proposals on the Company is identical. Even without focusing on how the Proposals would
specifically affect the Company, the minor differences between the Celichowski Proposal and
the Mitchel Proposal are less significant than differences previously found by the Staff to justify
exclusion on the basis of substantial duplication under Rule 142-8(1)(11).

As noted above, the Celichowski Proposal was submitted earlier than the Mitchel Proposal. If
the Staff does not agree that the Celichowski proposal may be omitted under Rule 14a-8(1)(6)
for the reasons set forth above, we will include it. Including the Mitchel Proposal would
frustrate the purpose of Rule 14a-8(i)(11) by forcing stockholders to consider two substantially
duplicative proposals in the same year. I therefore am of the view that the Mitchel Proposal is
excludible as substantially duplicative of the Celichowski Proposal and respectfully request that
the Staff not recommend enforcement action to the SEC if the Mitchel Proposal is omitted from
the Proxy Materials in reliance on 14a-8(i)(11).

Mitchel Proposal Violates State Law

Rule 14a-8(3)(1) permits exclusion of a proposal that is not a proper subject for action by
stockholders. Depending on the subject matter, the Rule notes that “some proposals are not
considered proper under state law if they would be binding on a company if approved by
shareholders.” The Mitchel Proposal would be binding on the Company and therefore would
violate New Jersey Business Corporation Act (the “Act”) Sec. 14A:6-1(1), which provides that
“The business and affairs of a corporation shall be managed by or under the direction of its
board, except as in this act or in its certificate of incorporation otherwise provided.”

As the SEC noted in adopting the predecessor to Rule 14a-8(i)(1), “it is the Commission's
understanding that the laws of most states do not, for the most part, explicitly indicate those
matters which are proper for security holders to act upon but instead provide only that ‘the
business and affairs of every corporation organized under this law shall be managed by its board
of directors,” or words to that effect. Under such a statute, the board may be considered to have
exclusive discretion in corporate matters, absent a specific provision to the contrary in the statute
itself, or the corporation's charter or by-laws. Accordingly, proposals by security holders that
mandate or direct the board to take certain action may constitute an unlawful intrusion on the
board's discretionary authority under the typical statute.” Release No. 34-12999 (November 22,

1976).

I am licensed to practice law and a member in good standing of the Bar of the State of New
Jersey. 1intend this letter to constitute a supporting opinion of counsel to the extent required by,
and within the meaning of, Rule 14a-8(j)(2)(ii1). Ireviewed the Act and the Certificate in
connection with this issue. Like the “typical statute,” the Act directs that the board have
exclusive discretion in corporate matters. Nothing in the Act or the Certificate suggests that any
entity—other than the Board—may determine who is the Chairman of the Board.

R s o o e . e - - |
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Because it would violate New Jersey law, I am of the view that the Mitchel Proposal is

excludible under Rule 14a-8(i)(1) unless it is recast as a recommendation or request to the Board.

Conclusion

If the Division believes that it will not be able to concur in my view that the Proposals may be
omitted, I would very much appreciate the opportunity to discuss this issue in more detail with
the appropriate persons before issuance of a formal response.

In accordance with Rule 14a-8(j)(2), six copies of this letter including the Appendices are

included. Please acknowledge receipt of this letter and the items enclosed by date stamping the

enclosed additional copy of the letter and returning it to me in the enclosed self-addressed

envelope. By copy of this letter to each of them, the Company is notifying both Proponents of its

intention to omit both Proposals from the 2005 Proxy Materials.

For the Staff’s information, the Company plans to print its Proxy Statement on or about March 1,

2005.

If you have any questions regarding this matter or require further information, please contact me

at (908) 423-5671.
Thank you for your time and consideration.
Very truly yours,

MERCK & CO., INC.

By: /% Nar e ((/Zé/.?

Bruce W. Ellis
Assistant Counsel

Enclosures

cc:  Reverend John Celichowski, OFM Cap.

Mr. Frederick Mitchel

BRI ——————— e |
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Merck & Co., Inc.

One Merck Drive

P.0. Box 100, WS3AB-05
Whitehouse Station NJ 08889-0100
Fax 9087351224

* Gffice of the Secraters

(FEDERAL EXPRESS) | e MERCK o

October 28, 2004

Rev. John Celichowski, OFM Cap.

Corporate Responsibility Program

Province of St. Joseph of the Capuchin Order
1015 North 9" Street

Milwaukee, WI 53233

Dear Reverend Celichowski:

This is to acknowledge your letter to Mr. Raymond V. Gilmartin dated October 15, 2004 and
your stockholder proposal regarding “separating the roles of board chair and CEO", which
was submmitted for inclusion in the proxy materials for the 2005 Annual Meeting of
Stockholders. ‘ .

Rule 14a-8(b) of the SEC's Regulation 14A for the Solicitation of Proxies requires that in order
to be eligible to submit a proposal, a shareholder must have continuously held at least $2,000
in market value of Company (Merck) securities for at least one year by the date of submitting
the proposal. Since the Province of St. Joseph of the Capuchin Order does not appear in the
Company's records as a registered holder, you must provide a written statement from the
“record” holder of the Merck securities (usually a broker or bank) verifying that the Province of
St. Joseph of the Capuchin Order has held at least $2,000 in market value of Merck securities
continuously for one year as of the date the proposal was submitted. | note also your
statement that the Province of St. Joseph of the Capuchin Order intends to hold the requisite

. market value of Merck securities through the date of the Annual Meeting.

In order to completé the eligibility requirements in connection with the submission of the .
stockholder proposal, a response must be postmarked, or faxed to (908) 735-1224, within
14 calendar days from the date you receive this letter. Please direct a response to my

attention.

Very truly yours,

]
A

& ey
/‘\)(/,Z~ o b ‘/J 4 '.',."vy

Debra A. Bdlwage !
Assistant Secretary
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Corporate Responsibility Program
Province of St. Joseph of the Capuchin Order
1015 North 9 Street
Milwaukee, Wisconsin 53233
(414) 271-0135
Fax (414) 271-0637

Raymond V. Gilmartin, President and Chief Executive Officer
Merck & Co., Inc. i

One Merck Drive
Whitehouse Station, New Jersey 08889-0100

October 15, 2004

Dear Mr. Gilmartin:

The Interfaith Center on Corporate Responsibility has worked for over a decade to increase
access to medicines and protect shareholder value by encouraging meaningful reform in the
pharmaceutical industry. To that end, members of ICCR are proposing via shareholder
resolutions a series of steps to increase accountability and transparency in the-industry. It is our
hope these reforms will help alleviate the crisis of access to medicines in the United States and

around the world.

The pharmaceutical industry has a very profitable short-term profile, but its long-term business
model is under considerable stress.

The current business model of Merck assumes a relatively small number of very profitable drugs
— blockbusters — which generate value for shareholders. These drugs are sold at very high prices
in the United States, where health care purchasers pay much more than in other industrialized
countries, even though millions of Americans have very little access to medicines. Lack of
access to medicines overseas is consigning millions of productive adults to an early death from
the HIV/AIDS-Tuberculosxs-Malana pandemics and decimating long-term growth prospects in

emerging markets.

As a recent editorial by a prestigious British medical journal has suggested, this system is
probably not sustainable, providing neither medicines to those in need nor consistent, long-term
protection of sharecholder value. The result is an over-reliance on marketing, public relations, and
political influence to maintain the business model. (“Is That It, Then, For Blockbuster Drugs?”
The Lancet, September 25, 2004.) .

Accordingly, we are seeking a new level of accountability and leadership from Merck through
" the implementation of a basic corporate governance element — the separation of the roles of
Chair and Chief Executive Officer. An independent board chair would help the board address
complex policy issues facing our company, foremost among them the crisis in access to
pharmaceutical products. Millions of Americans and others around the world have no access to
our company’s life-saving medicines. An independent Chair and vigorous Board will bring

e e
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greater focus to this ethical imperative, and be better able to forge solutions for shareholders and
patients to address this crisis.

The Province of St. Joseph of the Capuchin Order has authorized me to notify you of our
intention to submit the enclosed shareholder proposal, “Separating the Roles of Board Chair and
CEO.” We expect a number of other shareholders to co-file with us. I shall serve as the primary
contact for the shareholder group. I submit it for inclusion in the proxy statement for
consideration and action by the 2005 sharcholders meeting in accordance with Rule 14(a)(8) of
the General Rules and Regulations of the Securities and Exchange Act of 1934. A representative
of the shareholder group will attend the annual meeting to move the resolution.

The Province of St. Joseph of the Capuchin Order is the beneficial owner of 200 shares of Merck
& Co., Inc. stock. Verification of beneficial ownership will be forwarded under separate cover.
We have held the stock for over one year and plan to continue our holding through the 2005
shareholders meeting. ‘

Thank you for prompt attention to this matter.

Sincerely,

W,BM%‘

Rev. John Celichowski, OFM Cap.

cc:  Daniel Rosan, Program Director for Public Health, Interfaith Center on Corporate
Responsibility :

“

CFOCC-00037810



SHAREHOLDER PROPOSAL
MERCK & CO., INC.
BOARD CHAIR AND CEO SEPARATION

RESOLVED: The shareholders of Merck & Co., Inc. (the "Company™) request that the Board of Directors
establish a policy of separating the roles of Board Chair and Chief Executive Officer (CEQ) whenever
possible, so that an independent director who has rved as an executive officer of the Company serves as
Chair of the Board of Directors.

This proposal shall not apply to the extent that compliance would necessarily breach any contractual
obligations.in effect at the time of the 2005 shareholder meeting.

SUPPORTING STATEMENT

We believe that having an independent Board Chair — separate from the CEO - reflects principles of sound
business practice and corporate governance and is in the best interest of shareholders. The primary purpose
of the Board of Directors is to protect shareholders’ interests by providing independent oversight of
‘management and the CEQ. The Board gives strategic direction and guidance to our Company. The Board
can better fulfill both obligations by separating the roles of Chair and CEQ. An independent Chair will
enhance investor confidence in our Company and strengthen the integrity of the Board of Directors.

A

A separation of the Chair and CEO could more effectively address a number of challenges faced by our
Company. For example, an over-reliance on "blockbuster” drugs as revenue sources creates additional
pressures to increase prices and to invest in the development and marketing of so-called "me too" derivatives,
and leaves companies such as Merck particularly vulnerable to problems like the safety and potential liability
concerns that helped lead to thé withdrawal of VIOXX from the market.

A more independent structure can also help the Board to address complex policy issues facing our Company,
including the crisis of access to pharmaceutical products. Millions of Americans and others around the world
lack access to our Company’s life-saving medicines. This is an emergency, and our Company’s charitable
work, while laudable, is neither a sufficient nor strategic response, particularly as the need is expected to
grow and health care costs continue to rise. We believe an independent Chair and vigorous Board will bring
greater focus to this ethical imperative and be better equlpped to forge more effective and ethical solutions to

this crisis.

Many respected institutions recommend such separation. For example, CalPERS’ Corporate Core Principles
and Guidelines state: “the independence of a majority of the Board is not enough” and that “the leadership of
the board must embrace independence, and it must ultimately change the way in which directors interact with

management.”

The current business model of the pharmaceutical sector is undergoing significant challenges. The industry
has generated substantial revenue from American purchasers, who pay higher prices for medicines than
people in other developed countries. Pressure on drug pricing and dependence on this business model may

impact our Company’s long-term value.

In order to ensure that our Board can provide the proper strategic direction for our Company with greater
independence and accountability, we urge a vote FOR this resolution. ;

496 words
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_‘.:_c—e.:—t—"e Secretars Merck & Co.. Inc.
QOne Merck Drive
P.0. Box 100, WS3AB-05
Whitehouse Station NJ 08883-G10C
Fax 908 735 1224

(FEDERAL EXPRESS)

€3 MERCK

November 4, 2004

Mr. Frederick Mitchel

*** EISMA & OMB Memorandum M-07-16 ***

Dear Mr. Mitchel:

This is to acknowledge your letter to Ms. Nancy V. Van Allen dated October 20, 2004
and your stockholder proposal regarding “independence of the Board of Directors”,
which was submitted for inclusion in the proxy materials for the 2005 Annual Meeting of

Stockholders.

Rule 14a-8(b) of the SEC's Regulation 14A for the Solicitation of Proxies requires that in
order to be eligible to submit a proposal, a shareholder must have continuously held at
least $2,000 in market value of Company (Merck) securities for at least one year by the
date of submitting the proposal, and continue to hold the requisite market value of Merck
securities through the date of the Annual Meeting. Since your name appears in the
Company’s records as a registered holder, we are able to verify your ownership
eligibility, however, you must provide a written statement that you intend to hold the
requisite market value of Merck securities through the date of the Annual Meeting.

in order to complete the eligibility requirements in connection with the submission of
the stockholder proposal, a response must be postmarked; or faxed to (908) 735-
1224, within 14 calendar days from the date you receive this letter.

in response to your request for information regarding how to submit a stockholder
proposal for inclusion in the proxy material, enclosed is a copy of Rule 14a-8
pertaining to Shareholder Proposals from the Securities and Exchange
Commission’s Regulation 14A-Solicitation of Proxies.

Please direct a response to my attention.

Very truly yours,
ke b Pl

_Debra A. Bollwage
Assistant Secretary

“
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October 20, 2004

Nancy V. Van Allen  ° PSSR A
Senior Assistant Secretary R

Merck & Co., Inc

One Merck Drive

P.0. Box 100, WS3AB-05

Whitehouse Station, NJ 08889-0100

Dear Ms. Van Allen,

Below is a stockholder proposal I am submitting for consideration at the next stockholders
meeting. Please assist me in getting this proposal fully scheduled for consideration.

Thank you for your able assistance,

Frederick Mitchel
Owner of approximately 588 shares ,
MERCK D.R.IP. Ac¢tousi# & OMB Memorandum M-07-16 **

*** FISMA & OMB Memorandum M-07-16 ***

Stockholder Proposal:
Title: Independence of the Board of Directors

Since the Board of Directors function is to guide corporate policy and set long-term corporate
goals and directions, it must operate with an independence of thought process, free of pressure
from, but not information from, corporate executives. Therefore, senior corporate officers
including but not limited to CEO, COOQ, CFO, President, and vice presidents, shall be prohibited
from sitting on or chairing the Board of Directors. They shall instead be responsive to inquiries
from the board, and report to the board as requested by the board. They shall have the power to
submit proposals or information briefs to the board for consideration, but shall not sit on or Chair
the Board of Directors:

R
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October 20, 2004

Nancy V. Van Allen ) I el
Senior Assistant Secretary D

Merck & Co., Inc

One Merck Drive

P.O. Box 100, WS3AB-05

Whitehouse Station, NJ 08889-0100

Dear Ms. Van Allen,

Below is a stockholder proposal I am submitting for consideration at the next stockholders
meeting. Please assist me in getting this proposal fully scheduled for consideration.

Thank you for your able assistance,

Frederick Mitchel
Owner of approximately 588 shares
MERCK D.R.LP. A¢tcupy'd & OMB Memorandum M-07-16 **

** EISMA & OMB Memorandum M-07-16 ***

Stockholder Proposal:
Title: Independence of the Board of Directors

Since the Board of Directors function is to guide corporate policy and set long-term corporate
goals and directions, it must operate with an independence of thought process, free of pressure
from, but not information from, corporate executives. Therefore, senior corporate officers ’
including but not limited to CEO, COO, CFO, President, and vice presidents, shall be prohibited
from sitting on or chairing the Board of Directors. They shall instead be responsive to inquiries
from the board, and report to the board as requested by the board. They shall have the power to
submit proposals or information briefs to the board for consideration, but shall not sit on or Chair

the Board of Directors.

.—“
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November 05, 2004

ATTIN:

Debra A. Bollwage, Assistant Secretary
Merck & Co., Inc.

One Merck Drive

P.O. Box 100, WS3AB-05

Whitehouse Station, NJ 08889-0100

FAX 908-735-1224

Dear Ms Bollwage:

In response to your letter dated November 04, 2004, received by me via FEDEX this morning
regarding my stockholder proposal titled “Independence of the Board of Directors™ :

I do hold my approximately 588 shares of MERCK common stock and
hereby affirm that I plan to continue to hold these shares through the
date of the annual meeting.

Thank you very much for your able assistance in including this proposal in the proxy materials.
If you need anything else from me, please feel free to contact me at ok or Email me

at*** FISMA & OMB Memorandum M-07-16 *** *** FISMA & OMB Memorandum M-07-16 ***

Very truly yours,

Trederick E. Mitchel

*** FISMA & OMB Memorandum M-07-16 ***

M
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PAUL M. NEUHAUSER
Attorney at Law (Admitted New York and Jowa)

1253 North Basin Lage
Siesta Key
Samasots, FL 34242

Tel and Fax: (941) 349-6164 Ermail: pmneuhauser@aol.com

December 1, 2004

Securitics & Exchange Commission -
450 Fifth Street, N W.
Washington, D. %%20549

Att: Heather Masjcs, Esq.
Office of the Chief Counsel
Division of Corporation Finance
Re:  Shareholder Proposal Submitted to Merck & Co., Inc.
Via fax
Dear Sir/Madam:
I have been asked by the Province of St Joseph of the Capuchin Order (which is

hereinaficr referred to as the “Proponent””), which is a beneficial owner of shares of
common stock of Merck & Co., Inc. (hercinafier reforred to ejther as “Merck” or the

- “Company”), and which has submitted a shateholder proposal to Merck, to respond to the

letter dated November 29, 2004, sent to the Securities & Exchange Commission by the
Company, in which Merck comtends that the Proponent’s shareholder proposal may be

excluded from its year 2005 proxy statcment by virtue of Rule 14a-8(i)6).

I bave reviewed the Proponents’ shareholder proposal, as well as the aforesaid
letter sent by the Company, and based upon the foregoing, as well as upon a review of
Rule 14a-8, it is my opinion that the Proponents’ shareholder proposal must be included
in Merck’s year 2005 proxy starement and that it is not excludable by virtue of the cited
rule.

PAGE 92
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The proposal calls for the Company to establish a policy of scparating, whenever
possible, the toles of Board Chair and CEO.

RULE 14a-8(iX6)

The Company’s argument might well be very persuasive if addressed to a
different resolution. However, it has no applicability whatever to the resolution actually
submitted to Merck by the Proponent. .

The inapplicability of the Company’s argument is best illustrated by its own
description of the Proponent’s proposal at the very opening of its argument (page 2, thirs
paragraph) as a proposal that “secks to require” (emphasis supplicd) the separation of the
offices. However, the proposal does no such thing. It asks for a policy, not a nigid
requirement. Even more telling, the policy is to apply, in the words of the proposal itself,
“whenever possible”. In short, there is no requirement.

The vanious no-action letters cited by the Company each concerned a by-law i
amendment which, by the very nature of by-laws, would be binding. The Staff concluded i
that since the Company could not insure that a person meeting the mandatory l
requirements of the by-law would be elected by the shareholders and be willing to serve,

- that-such a mandatory requirement could not be effectuated by the Company. No such
dltﬁcultymsm in the present case. There is no by-law. There are no mandatory
requirements. The Company is asked only to have a policy to be implemented whenever
possible. Consequently, each and every no-action letter relied on by the Company is
totally inapposite and the Company’s argument is without merit.

In conclusion, we request the Staff to inform the Company that the SEC proxy
rules require denial of the Company’s no action request. We would appreciate your”

- telephoning the undersigned at 941-349-6164 with respect to any questions in connection
with this matter or if the staff wishes any further information. Faxes can be received at
the same number. Please also note that the undersigned may be reached by mail or
express delivery at the letterhead address (or via the email address).

Very truly yours,

lefh ot

Attorney at Law

cc; Bruce W. Ellis
Rev. John Celichowski
Sister Pat Wolf -
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PAUL M. NEUHAUSER

Artorney at Law (Admitted New York and Jowq)

1253 North Basin Lane
Siesta Key ’
Sarasota, FL 34242

Tel and Fax: (941) 349-6164 Email: pmpeuhayser@aol.com
December 1, 2004

Securities & Exchange Commission -
450 Fifth Street, N'W,
Washington, D.C, 20549

Att: Heather Maples, Esq.
Office of the Chief Counsel
Division of Corporation Finance

Re:  Shareholder Proposal Submitted to Merck & Co., Inc.
| | Via fax
Dear Sir/Madam:
I have been asked by the Province of St Joseph of the Capuchin-Ordér (whichi is

hereinafter referred to as the “Proponent™), which is 2 beneficial owner of shares of
common stock of Merck & Co., Inc. (hercinafter referred to either as “Merck” or the
“Company”), and which has submitted a shareholder proposal to Merck, to respond to the
letter dated November 29, 2004, sent to the Securities & Exchange Commission by the
Company, in which Merck contends that the Proponent’s sharcholder proposal may be
excluded from its year 2005 proxy statement by virtuc of Rule 14a-8(i)6).

I have reviewed the Proponents® sharcholder propasal, as well as the aforesaid
letter sent by the Company, and based upon the foregoing, as well as upon a review of
Rule 142-8, it is my opinion that the Proponents’ shareholder proposal must be included
in Merek’s year 2005 proxy statement and that it is not excludable by virtue of the cited
rule.

RN T CHOL I UTTUOEIS sk vl -
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The proposal calls for the Company to establish a policy of separating, whenever
possible, the foles of Board Chair and CEO. :

RULE 14a-8(i)(6)

The Company’s argument might well be very persuasive if addressed to a
different resolution. However, it has no applicability whatcver to the resolution actually
submitted to Merck by the Proponent.

The inapplicability of the Company’s argument is best illustrated by its own .
description of the Proponent’s proposal at the very opening of its argument (page 2, thirs ;
paragraph) as a proposal that “secks to require” (emphasis supplied) the separation of the ‘
offices. However, the proposal does no such thing. It asks for a policy, not a rigid
requirement. Even more telling, the policy is to apply, in the words of the proposal itself,
“whenever possible”. In short, there is no requirement. '

The various no-action letters cited by the Company each concerned a by-law
amendment which, by the very nature of by-laws, would be binding. The Staff concluded
that since the Company could not insure that a person meeting the mandatory
requirements of the by-law would be elected by the shareholders and be willing to serve,
that such a mandatory requirement could not be effectuated by the Company. No such -

~ difficulty exists in the present case. There is no by-law. There are no mandatory
requirements. The Company is asked only to have a policy 1o be implemented whenever
possible: Consequently, each and every no-action letter relied on by the Company is
totally inapposite and the Company’s argument is without merit.

In conclusion, we request the Staff to inform the Company that the SEC proxy
rules require denial of the Company's no action request. We would appreciate your
telephoning the undersigned at 941-349-6164 with respect to any questions in connection
with this matter or if the staff wishes any further information. Faxes can be received at
the same number, Please also note that the undersigned may be reached by mail or
express delivery at the letterhead address (or via the email address). '

Pa:i M. Ne A user

Attorney at Law

cc. Bruce W. Ellis
Rev. John Celichowski
Sister Pat Wolf

[ - -
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¢ ~ December 07, 2004 '

VIA FEDEX

Securities and Exchange Commission
Office of the Chief Counsel
- Division of Corporate Finance
450 Fifth Street, NW
Washington, DC 20549

Re:  Merck & Co., Inc. Stockholder Proposal from Mr. Frederick Mitchel

¢

Ladies and Gentlemen:

I have received a copy of the communication sent to your office by Bruce Ellis, Assistant
Counsel for Merck & Co., Inc., dated November 29, 2004, requesting omission of my
stockholder proposal from Stockholder Proxy Materials for the 2005 Annual Meeting of the
Stockholders. ' ‘

The arguments made by Mr Ellis are as follows:
1.- Company Lacks Power or Authority to Implement
2. Mitchel Proposal Duplicates Celichowski Proposal
3. Mitchel Proposal Violates State Law '

Please allow e to address each of these arguments in turn.

1- Company Lacks Power or Authority to Implement .
The company clearly has within its power the ability to implement my proposal through a simple
one-line addition to its bylaws: “Corporate officers may not chair or serve on the board of
directors”. 4 ‘ : ‘ ' '

2.- Mitchel Proposal Duplicates Celichowski Proposal
My proposal differs substantially from the Celichowski proposal in the following ways:

a.- My proposal bans ail current officers of the company from serving on or chairing the
Company’s Board of Directors, not just the CEO as does the Celichowski proposal.

b.- My'proposal does NOT ban past corporate oﬁ'xceré from seMng oh or chairing the
Company’s Board of Directors. A 4

c.- My proposal, unlike the Celichowski proposal, speciﬁes what the relationship is to be
between the Company’s senior corporate officers and the Company’s Board of Directors.

CFOCC-00037827



3.- Mitchel Proposal Violates State Law
It is the very law sited by Mr. Ellis, namely the New Jersey Business Corporation Act Sec.

14A:6-1(1) that my proposal is designed to comply with.

“The business and affairs of a corporation shall be managed by or under the direction of its
‘board, except as in this act or in its certificate of incorporation otherwise provided.”

If the CEO is also the Chairman of the Board of Directors, the Board of Directors cannot comply
with this law as an independent influence on corporate affairs.

If, for instance, the CEO is doing a very poor job of running the company, but he is also
Chairman of the Board, who is there to fire him or her? How can the board “manage or direct”
the corporation when the very people that are to be managed or directed are on the board?

The argument made by Mr. Ellis that my proposal mandates or directs the Board to take certain
action is incorrect. My proposal only defines who may Chair or be on the Board, and does NOT
direct the board to take any specific action ’

Thus the arguments presented by Mr. Ellis are faulty in all respects.
The law provides that shareholders may submit proposals for consideration during the Annual

Meeting of Stockholders. I hereby request that you uphold my fundamental right as a shareholder
to do so, and not allow Merck Corporate Counsel to quash the wishes of the shareholders.

Very truly yours,

*** FISMA & OMB Memorandum M-07-16 ***
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DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to -
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have against
the company in court, should the management omit the proposal from the company’s proxy
material.
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DIVISION OF
CORPORATION FINANCE

RS

UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549-3010

PUBIJC REFERENCE COPI!()vember 3, 2005

Roy J. Katzovicz

Wachtell, Lipton, Rosen & Katz
51 West 52nd Street

New York, NY 10019-6150

Re:

Monsanto Company
Incoming Letter dated September 15, 2005

Dear Mr. Katzovicz:

Act: IQ54

Section: —
Rule: J4A-€

Public
Availability:__II !3‘h—oa5

This is in response to your letter dated September 15, 2005 concerning the
shareholder proposal submitted to Monsanto by Harrington Investments, Inc. We also
have received a letter from the proponent dated September 22, 2005. Our response is
attached to the enclosed photocopy of your correspondence. By doing this, we avoid
having to recite or summarize the facts set forth in the correspondence. Copies of all of
the correspondence also will be provided to the proponent.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding shareholder
proposals.

Enclosures

CCl

John C. Harrington
President

Harrington Investments, Inc.
1001 2nd Street, Suite 325
Napa, CA 94559

Sincerely,

— . (T
Eric Finseth
Attorney-Adviser
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November 3, 2005

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Monsanto Company
Incoming Letter dated September 15, 2005

The proposal requests that the board establish an ethics oversight committee to
“insure compliance with the Monsanto Code of Conduct, the Monsanto Pledge, and
applicable laws, rules and regulations of federal, state, provincial and local governments,
including the Foreign Corrupt Practices Act.”

There appears to be some basis for your view that Monsanto may exclude the
proposal under rule 14a-8(i)(7) as relating to its ordinary business operations (i.., general
conduct of a legal compliance program). Accordingly, we will not recommend
enforcement action to the Commission if Monsanto omits the proposal from its proxy
materials in reliance on rule 14a-8(i)(7). In reaching this position, we have not found it
necessary to address the alternative basis for omission upon which Monsanto relies.

Sincerely,

-

Special Counsel
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Statement of Reasons for Omission of Shareowner
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Proposal Pursuant to Rule 14a-8(j)
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received a shareowner proposal (the “Proposal”) and supporting statement, attached as
Exhibit A, from Harrington Investments (the “Proponent™), that the Proponent wishes to have

included in Monsanto’s proxy statement (the “Proxy Statement”) for its 2006 annual meeting of
shareowners (the “2006 Annual Meeting”). The Proposal requests that the Company’s Board of

Directors create an ethics oversight committee of independent directors for the purpose of
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Monsanto Company, a Delaware corporation (“Monsanto” or the “Company”), has

monitoring the Company’s domestic and international business practices to ensure compliance
with the Monsanto Code of Business Conduct, the Monsanto Pledge (a set of maxims for ethical

employee conduct), and applicable law, including the Foreign Corrupt Practices Act (the

“FCPA”™).

Monsanto is firmly committed to adherence to the highest standards of business conduct

and corporate governance practices and recognizes the importance of fostering a culture of
compliance with the spirit as well as the letter of the law, including creating the proper “tone at
the top.” Monsanto has put in place policies and procedures to monitor compliance with ethical
and legal standards and, as set out in greater detail below, has robust compliance oversight
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structures in place, including compliance oversight provided by an independent board
committee.

While Monsanto very much appreciates the general concerns raised by the Proponent, the
Company is of the view that, on the one hand, the substance of the Proposal reaches its ordinary
business operations (as commonly understood under Rule 14a-8(i)(7) of the Securities and
Exchange Act of 1934, as amended (the “Exchange Act”)) and, on the other hand, the Company
has substantially implemented the proposal (as commonly understood under 14a-8(i)(10) of the
Exchange Act). Accordingly, on behalf of Monsanto, we hereby submit this statement of
reasons for exclusion of the Proposal from the Proxy Statement pursuant to Rule 14a-8(j) and
hereby request that the Staff confirm that it will not recommend enforcement action against

. Monsanto should Monsanto omit the Proposal from the Proxy Statement.

Pursuant to Rule 14a-8(j), by way of this letter, the Company hereby submits its reasons
for excluding the Proposal no later than 80 days before it expects to file its definitive form of
proxy with the Commission. While the Company has not yet determined the definitive date of
its 2006 Annual Meeting, the Company currently expects the meeting to take place in mid-
January 2006, and it expects to file definitive proxy materials on or about December 6, 2005.
Monsanto has notified the Proponent by copy of this letter of its intention to omit the Proposal
from the Proxy Statement.

L Rule 14a-8(i)(7) — The Proposal and supporting statement address matters relating
to the Company’s ordinary business operations.

Under Rule 14a-8(i)(7), a registrant may properly exclude a proposal dealing with a
matter relating to the conduct of the registrant’s ordinary business operations. The policy
underlying Rule 142a-8(i)(7) is “to confine the solution of ordinary business problems to the
management and the board of directors and to place such problems beyond the competence and
direction of shareholders since it is impracticable for shareholders to decide how to solve such
problems at an annual meeting.” SEC Rel. No. 34-40018 (May 21, 1998). This underlying
policy rests on two central considerations. First, certain tasks are so fundamental to the Board of
Directors’ and management’s ability to run a company on a day-to-day basis that they are not
proper subjects for shareowner proposals. The second consideration “relates to the degree to
which the proposal seeks to ‘micro-manage’ the company by probing too deeply into matters of a
complex nature upon which shareholders, as a group, would not be in a position to make an
informed judgment.” SEC Rel. No. 34-40018 (May 21, 1998). For the reasons presented below,
the Proposal falls within the parameters of the ordinary business exception contained in Rule
14a-8(i)(7) and, therefore, the Company may exclude the Proposal on that basis.

The Proposal requests that the Company’s Board of Directors create an ethics oversight
committee of independent directors for the purpose of monitoring compliance with the Monsanto

Code of Business Conduct, the Monsanto Pledge, and applicable law. Such a proposal infringes
upon management’s core function of overseeing the Company’s basic business practices.

2-

CFOCC-00037833



WACHTELL, LiPTON, ROSEN & KATZ

Securities and Exchange Commission
September 15, 2005

Mechanisms for compliance with all U.S. laws, including those governing transactions
with foreign entities, are integral to the Company’s policies, and ensuring compliance with such
policies is a core management function. At the direction of its Board of Directors and its
independent Audit and Finance Committee, as part of its ordinary day-to-day business, the
Company (1) determines the appropriate means for achieving the Board’s and management’s
compliance monitoring functions, (2) manages its employees and monitors their success at
embodying the Monsanto Pledge’s aims and (3) establishes the optimal policies and procedures
for the business conduct of the Company’s domestic and foreign affiliates.

Indeed, Monsanto’s Board and senior management place considerable focus on the
Company’s compliance function. For instance, as previously disclosed by the Company, in
connection with the past activities of its Indonesian affiliates, Monsanto reached resolution with
the Commission and the Department of Justice (“DOJ”) on the resulting related investigations,
including the payment of penalties and a cease and desist order with the Commission and a
Deferred Prosecution Agreement (“DPA”) with the DOJ. Both the DPA and the Commission’s
order require Monsanto to retain an independent monitor for a period of three years to review
and evaluate its policies and procedures to ensure compliance with the FCPA. Under the DPA,
the Company has been working with the independent monitor to enhance its compliance and
monitoring functions.

Given the Company’s attention to the very important issue of compliance, the Proposal is
precisely the type of proposal that should be excluded under Rule 14a-8(i)(7) because it “seeks to
‘micro-manage’ the company by probing too deeply into matters of a complex nature upon
which shareowners, as a group, would not be in a position to make an informed judgment.” SEC
Rel. No. 34-40018 (May 21, 1998). In addition, prior to the finalization of the Company’s work
with the independent monitor, the formation of a new Board committee, above and beyond the
current responsibilities of Monsanto’s Audit and Finance Committee (discussed in greater detail
below), may be unnecessarily duplicative or even at odds with the ultimate recommendations of
the independent monitor.

The Staff has consistently declined to recommend enforcement action against companies
that omitted shareowner proposals requesting that the board of directors undertake actions to
ensure compliance with legal requirements related to ordinary business operations. For instance,
in Citicorp (Jan. 9, 1998), the Staff did not recommend enforcement action against the company
for omitting, under the ordinary business exception, a proposal that called for the board of
directors to form an independent committee of outside directors to oversee the audit of contracts
with foreign entities to ascertain if bribes and other payments of the type prohibited by the FCPA
or local laws had been made to any foreign nationals. See also Crown Central Petroleum (Feb.
19, 1997) (proposal requesting the board to investigate whether marketing practices have
résulted in sales of tobacco to minors in violation of applicable laws, determine the steps needed
to ensure full compliance with applicable laws, and report to shareholders); Citicorp (Jan. 8,
1997) (proposal relating to bank policies to monitor illegal transfers through customer accounts).
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Similarly, the Staff has consistently determined that proposals that relate to the
promulgation, monitoring and compliance with codes of ethics may be excluded pursuant to Rule
14a-8(i)(7) because they relate to matters involving ordinary business operations. For example,
in Chrysler Corp. (Feb. 18, 1998), the Staff granted no-action relief where a proponent requested
that the board of directors review or amend Chrysler’s code of standards for its international
operations and present a report to Chrysler’s shareholders. In Lockheed Martin Corp. (Jan. 29,
1997), the Staff determined that a proposal requesting the audit and ethics committee of the
company’s board of directors evaluate whether the company has an adequate legal compliance
program and prepare a report fell under the purview of a company’s ordinary business
operations. Similarly, in AT&T Corp. (Jan. 16, 1996), the Staff determined the ordinary
business operations exception applied to a proposal requesting that the company’s board of
directors initiate a review, in light of the company’s code of ethics as it related to employment
practices, of the standards and practices in the company’s Maquiladora operations and prepare a
report to be made available to shareholders, including recommendations for changes. See also
NYNEX Corp. (Feb. 1, 1989) (proposal related to the formation of a special committee of the
registrant’s board of directors to revise the existing code of corporate conduct); Transamerica
Corp. (Jan. 22, 1986) (proposal requesting the formation of a special committee of the board of
directors of the registrant to develop and promulgate a code of corporate conduct).

II. Rule 14a-8(i)(10) — The Proposal may be omitted because it has been substantially
implemented.

Under Rule 14a-8(i)(10), a proposal may be omitted if it has already been “substantially
implemented.” The Staff has taken the position that “a determination that the Company has
substantially implemented the proposal depends upon whether its particular policies, practices
and procedures compare favorably with the guidelines of the proposal.” Texaco Inc. (March 28,
1991); see also Exchange Act Release No. 34-20091 (Aug. 16, 1983) (adopting interpretive
change “to permit the omission of proposals that have been ‘substantially implemented by the
iSsuer’”). A proposal need not be implemented in full or precisely as presented for it to be
omitted as moot under Rule 14a-8(i)(10) —all that is required is that the Company has in place
policies and procedures relating to the subject matter of the proposal.

The Company believes that the Proposal has been substantially implemented, and that it
may properly omit the Proposal from its Proxy Statement in accordance with Rule 14a-8(i)(10).
The Proposal calls for the establishment of a committee of independent directors for the purposes
of legal and ethics compliance oversight. The Monsanto Board’s Audit and Finance Committee
squarely satisfies that request. The Monsanto Board’s Audit and Finance Committee is legally
required to be and is comprised entirely of independent directors and, as described in more detail
below, has responsibility for compliance oversight of the Monsanto Code of Business Conduct
and applicable law and regulations. In addition, the Monsanto Board’s Public Policy and
Corporate Responsibility Committee monitors the Company’s ongoing commitment to the

“Company’s Pledge and receives regular updates from management on the Company’s integration
of its Pledge values into the Company’s processes and culture. The Public Policy and Corporate

4-
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Responsibility Committee also receives reports from Monsanto’s Director of Business Conduct
regarding compliance with the Monsanto Code of Conduct and applicable laws and regulations.

As an example of its active monitoring role, the Audit and Finance Committee meets
with Monsanto's Director of Business Conduct to discuss any significant business conduct issues
and to review any requests for guidance or complaints received by the Business Conduct Office
or Monsanto's anonymous guidance line. Monsanto's senior internal auditing executive provides
regular updates to the Audit and Finance Committee regarding internal audits of Monsanto's
business and system of controls, including compliance with Section 404 of the Sarbanes-Oxley
Act of 2002, and makes regular reports to the Committee regarding risk mitigation,.

The Audit and Finance Committee’s role in monitoring legal compliance is required by
the New York Stock Exchange corporate governance rules and Rule 10A-3 of the Exchange Act.
The Committee’s responsibilities are set forth in the Audit and Finance Committee Charter
(attached hereto as Exhibit B), which provides, in relevant part, that the Committee must:

20. Receive reports from management, including the Company’s Director of
Business Conduct and senior internal auditing executive, conceming the
Company’s and its subsidiaries’ and foreign affiliated entities’ conformity with
the Company’s Code of Business Conduct and applicable legal requirements. -
Review reports and disclosures of insider and affiliated party transactions. Advise
the Board with respect to the Company’s policies and procedures regarding
compliance with the Company’s Code of Business Conduct and applicable laws
and regulations.

21. Establish procedures for the receipt, retention and treatment of complaints
received by the Company regarding accounting, internal accounting controls or
audit matters, and the confidential, anonymous submission by employees of
concerns regarding questionable accounting or auditing matters.

22. Discuss with management and the independent auditor any correspondence
with regulators or governmental agencies and any employee complaints or
published reports that raise material issues regarding the Company’s financial
statements or accounting policies.

23. Discuss with the Company’s General Counsel legal matters that may have a
material impact on the financial statements or the Company’s compliance
policies.

In turn, the Company’s Code of Business Conduct (attached hereto as Exhibit C)
addresses a wide variety of legal and ethics compliance matters, including, among other
prescriptions:
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In the course of their duties, Monsanto employees may from time to time come
into contact with government officials. It is vital that all such contacts be open
and above board.

A U.S. law, the Foreign Corrupt Practices Act (FCPA), prohibits Monsanto
employees and agents from directly or indirectly offering or promising to pay, or
authorizing the payment of money or anything of value to government officials
outside the U.S., for the purpose of influencing the acts or decisions of those
officials. Over sixty countries have enacted similar legislation prohibiting bribery
by citizens of those countries of government officials in other countries.
Monsanto employees and agents shall comply with the FCPA and similar anti-
bribery laws. :

Facilitating payments shall not be made without the prior approval of the General
Counsel unless there is an emergency situation.

Additionally, almost every country has laws that prohibit the making, offer or
promise of any payment or anything of value (directly or indirectly), to an
employee or official of that country’s government when such payment is designed
to influence an official act or decision to win or retain business for us.

Accordingly, no payments, gifts, services, or any other item of value may be
offered or given to any government official, anywhere in the world, if that
payment, gift, service, or item is intended to or could even have the appearance of
being intended to influence the actions of a government official to win or retain
business for Monsanto. (See Code of Business Conduct, page 8)

Taken together, (1) the substance of the Audit and Finance Committee’s charter,
including its responsibility as dictated by the New York Stock Exchange corporate governance
rules to monitor the Company’s compliance with legal and regulatory requirements and (2) the
fact that Audit and Finance Committee is comprised of independent directors make clear that any
separate independent “ethics committee” would be redundant to Monsanto’s existing governance
structure and policies. Furthermore, the Proposal is of the type that the Staff has detérmined in
the past to constitute substantial implementation of a shareowner proposal. For example, in The
Talbots, Inc. (April 5, 2002), the proponent requested implementation of a code of corporate
conduct based on human rights standards of the United Nations’ International Labor
Organization. The proposal was found to have been substantially implemented because the
company had established and implemented Standards for Business Practice, a Labor Law
Compliance Program, and a Code of Conduct for Suppliers, regularly disseminated these texts to
its new manufacturers, mandated annual certification, and implemented a monitoring program.

In The Gap, Inc. (March 16, 2001), the proponent asked the company’s board to provide
a report to shareholders on child labor practices of the company’s suppliers. The Staff found that
the proposal was excludable because the company (1) established and implemented a code of
vendor conduct that addressed child labor practices, (2) monitored compliance with the code, (3)

-6-

CFOCC-00037837



WACHTELL, LiPTON, ROSEN & KATZ

Securities and Exchange Commission
September 15, 2005

published information on its website about the code and its monitoring programs, and (4)
discussed child labor issues with shareholders. Similarly, in Kmart Corp. (Feb. 23, 2000), a
shareholder proposal requested that the company’s board report on its vendor standards and
vendor compliance program. The Staff concluded that the proposal could be omitted from the

- company’s proxy materials because the company had substantially implemented the proposal
through its Vendor Workplace Code of Conduct and monitoring program.

IV. . Conclusion

Based on the foregoing, the Company hereby respectfully requests that the Staff agree
that it will not recommend any enforcement action if the Proposal is omitted from the
Company’s Proxy Statement under Rules 14a-8(i)(7) and 14a-8(1)(10).

* * * * * *

Pursuant to Rule 14a-8(j)(2), filed herewith are six copies of this letter as well as six
copies of the Proposal which includes a supporting statement from the Proponent. If you have
any questions regarding this matter or require additional information, please contact the
undersigned at (212) 403-1313 or Eric Robinson at (212) 403-1220, or Nancy Hamilton, Deputy
General Counsel, Corporate Governance, Monsanto Company at (314) 694-4296. If the Staff
does not agree with the conclusions set forth herein, we request that the Staff contact us before
issuing any formal written response.

Very truly yours

Encl.

cc:  Mr. Charles W. Burson, Esq., Monsanto Company
Ms. Nancy E. Hamilton, Esq., Monsanto Company
Mr. Eric S. Robinson, Esq., Wachtell, Lipton , Rosen & Katz
Mr. John C. Harrington, Harrington Investments, Inc.
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EXHIBIT A

August 5, 2005
ITugh Grant
Chair, President & CEO

Monsanto Company
800 N. Lindbergh Blvd.
St. Louis, MO 63167

Dear Mr. Grant:

Re: Shareholder Resolution

Harrington Investments, Inc., is a sacially responsible investment firm managing assels for individuals
and institutions concerned with a social and cavironmental as well as financial return. My clients and 1
belicve that our company needs 10 ensure that our corporate reputation and credibility are scoure and that
fellow sharcholders are protected from cgregious corparate conduct by its officers and employecs,
especially relating to violations of our company’s code of conduct, U.S. federal laws, and statutes of other

nation states.

Therefare, | am submitling the enclosed shareholder proposal for inclusion in the 2006 proxy statement,
in accordance with Rule 14a-8 of the General Rules and Regulations of the Securities Exchange Act of
1934. 1 am the beneficial owaer, as defined in Rulc [3d-3 of the Securities Exchange Act of 1934, of 200
charee of Monsanto. | have held my shares continuously for more than one year and will he providing
verification of my owuership. 1 will continue to hold all the shares through the next stockholders”
mecting. I, or someone representing me, will aticnd the sharcholders® meeting to move the resolution us
required by the SEC rules. Thank you.

1001 2ND STREET, SUITE 325 NAPA, CALIFORNIA 94559 707-252.61648 800-788-0154 FAX 77-257-7923 @
HARRINVENAPANET.NET WWW.HARRINGTONINVESTMENTS.COM
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Monsanto Shareholder Proposal 2006
Ethics Oversight Committee

Whereas;

= In January 2005, Monsanto was fined $1 million by the U.S. Department of Justice for paying an
Indonesian official $50,000 to rcpeal a requirement for an envirommental impact study beflore the
company could cultivate genetically modified cotton crops in the country. This bribc was a direct
violation of the Forcign Corrupt Practices Act;

=  Monsanto was also fined $500,000 by the Securities and Exchange Commission (SEC) for the
$50,000 bribe and rclated violations which included more than $700,000 of illegal or qucstionable
payments made to at least 140 current or former Indonesian government officials and their family

membcrs from 1997 to 2002;

» A senior Monsanto manager instructed a consulting finn in Indoncsia to submit false invoices to
conceal the $50,000 bribe. According to the SEC complaint, “Despite obvious frregulantics in the
invoices, the Senior Monsanto Manager approved tic fulse ivoices and convinced other Monsanto
managcrs to approve the false invoices for payment.” The other improper payments were concealed
by Monsanto’s Indonesian affiliates using false registration fecs and inflated sales of pesticide
products;

» Thesc incidents arc dircet violations of the guidelines cstablished by the Monsanto Code of Conduct
and the vatucs cxpressed by the Monsaato Pledge;

= According to the SEC complaint, the repeated violations ot Monsanto’s accounting policics,; conirols
and procedures by its Indoncsian subsidiary were undetected due to inadequate intermal controls.
From 1996 to 2001, Mansanio failed to conduct audits of its Indonesian subsidiary as required by
Judonesian law. When Mousanto did conduct an intemal investigation in 2001, uncovering the illicit
payments and disclosing them to the SEG, it did not uncover the $50,000 bribe.

Be it Resolved: Sharcholders request that the board of directors create an cthics oversight committee of
* independent directors for the purpose of monitoring the compariy’s domestic and international business
practices to insure compliance with the Monsanto Codc of Conduct, the Monsanto Pledge, and
applicablc laws, rulcs and regulations of federal, state, provincial and local governments, including the
Foreign Corrupt Practices Act. -

Supporting Statement: All past actions described in this resolution may substantially increase overall
legal and financial risk, damaging our company’s name brand and corporate reputation.

Monsanto’s Code of Ethics for Chief Exccutive and Senior Financial Officers states that thesc officers
“bear a special responsibility for promoting integrity throughout the organization,” including compliance
with applicablc laws, rules and regulations of federal, state, provincial and local governments;

. responsible use of and control over all assets and rcsources; and prompt reporting to the Gencral
Counsel or Director of Business Conduct any conduct believed to be a violation of law or business
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ethics. However, clearly the oversight of a large multinational company such as Monsanto requires the
involvement of fiduciaries without any direct financial inlerest in the company. An oversight committee
compriscd of indcpendent dircctors would provide the additional protection aud guidauve su necessary
to maintaining Monsanto as a responsible and profitablc company.
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EXHIBIT B

AUDIT AND FINANCE COMMITTEE CHARTER
Purpose

The Audit and Finance Committee is appointed by the Board to assist the Board in
the oversight of (1) the integrity of the financial statements of the Company, (2) the
independent auditor’s qualifications and independence, (3) the performance of the
Company’s internal audit function and the independent auditors, and (4) the
compliance by the Company with legal and regulatory requirements.

The Audit and Finance Committee shall prepare the report required by the rules of
the Securities and Exchange Commission (the “Commission”) to be included in the

Company’s annual proxy statement.
Committee Membership

The Audit and Finance Committee shall consist of three or more members of the
Board. The members of the Audit and Finance Committee shall meet the
independence and experience requirements of the New York Stock Exchange,
Section 10A(m)(3) of the Securities Exchange Act of 1934 (the “Exchange Act”) and
the rules and regulations of the Commission. No director may serve as a member of
the Audit and Finance Committee if such director serves on the audit committees of
more than two other public companies unless the Board determines that such
simultaneous service would not impair such director’s ability to serve effectively on
the Audit and Finance Committee.

The members of the Audit and Finance Committee shall be appointed by the Board
on the recommendation of the Nominating and Corporate Governance Committee.
Members shall serve at the pleasure of the Board and for such term or terms as the

Board may determine.
Committee Authority and Responsibilities

The Audit and Finance Committee shall have the sole authority to appoint or
replace the independent auditor (subject, if applicable, to shareholder ratification),
and shall approve all audit engagements and the fees and terms thereof and all
non-audit engagements with the independent auditors subject to de minimus
exceptions for non-audit services described in Section 10A(i}1)XB) of the Exchange
Act that are approved by the Audit and Finance Committee prior to the completion
of the audit. The Audit and Finance Committee may consult with management but
shall not delegate these responsibilities to management. The independent auditor
shall report directly to the Audit and Finance Committee.

The Audit and Finance Committee shall be directly responsible for the
compensation and oversight of the work of the independent auditor (including
resolution of disagreements between management and the independent auditor
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regarding financial reporting) for the purpose of preparing or issuing an audit
report or related work.

The Audit and Finance Committee may delegate the authority to approve audit and
permitted non-audit engagements with the independent auditors to a member of the
committee. If any such authority is delegated, any decisions to pre-approve any
activity shall be presented to the full Audit and Finance Committee at its next
meeting.

The Audit and Finance Committee shall meet as often as it determines, but not less
frequently than quarterly. The Audit and Finance Committee may form and
delegate authority to subcommittees when appropriate.

The Audit and Finance Committee shall have the authority, to the extent it deems
necessary or appropriate, to retain independent legal, accounting or other advisors.
The Company shall provide for appropriate funding, as determined by the Audit
and Finance Committee, for payment of compensation to the independent auditor
for the purpose of rendering or issuing an audit report and to any advisors
employed by the Audit and Finance Committee. The Audit and Finance Committee
may request any officer or employee of the Company or the Company’s outside
counsel or independent auditor to attend a meeting of the Committee or to meet
with any members of, or consultants to, the Committee. The Audit and Finance
Committee shall meet with management, the internal auditors and the independent
auditor in separate executive sessions at least quarterly. The Audit and Finance
Committee may also, to the extent it deems necessary or appropriate, meet with the
Company’s investment bankers or with financial analysts who follow the Company.

The Audit and Finance Committee shall make regular reports to the Board with
respect to its activities, including any issues that arise with respect to the quality or
integrity of the Company’s financial statements, the Company’s compliance with
legal or regulatory requirements, the performance and independence of the
Company’s independent auditors or the performance of the internal audit function.
The Audit and Finance Committee shall review and reassess the adequacy of this
Charter annually and recommend any proposed changes to the Board for approval.

The Audit and Finance Committee shall produce and provide to the Board of
Directors an annual performance evaluation of the Committee, which evaluation
shall compare the performance of the Audit and Finance Committee with the
requirements of this Charter. The performance evaluation shall also recommend to
the Board of Directors any improvements to the Audit -and Finance’s Charter
deemed necessary or desirable by the Audit and Finance Committee. The
performance evaluation by the Audit and Finance Committee shall be conducted in
such manner as the Committee deems appropriate. The report to the Board of
Directors may take the form of an oral report by the Chairperson of the Audit and
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Finance Committee or any other member of the Audit and Finance Committee
designated by the Committee to make this report.

The Audit and Finance Committee, to the extent it deems necessary or appropriate,
shall:

Financial Statement and Disclosure Matters

1. Review and discuss with management and the independent auditor the
annual audited financial statements, including specific disclosures made in
management’s discussion and analysis, and recommend to the Board whether
the audited financial statements should be included in the Company’s Form
10-K.

2. Review and discuss with management and the independent auditor the
Company’s Form 10-Q, including the quarterly financial statements, prior to
the filing of its Form 10-Q, including the results of the independent auditor’s
reviews of the quarterly financial statements.

3. Review and discuss with management and the independent auditor
(a) analyses prepared by management and/or the independent auditor setting
forth significant financial reporting issues and judgments made in connection
with the preparation of the Company’s financial statements, including the
development, selection and disclosure of critical accounting estimates and
analyses of the effects of alternative GAAP methods on the financial
statements, and (b) major issues regarding accounting principles and
financial statement presentations, including any significant changes in the
Company’s selection or application of accounting principles, and any major
issues as to the adequacy of the Company’s internal controls and any special
steps adopted in light of material control deficiencies.

4. Review and discuss quarterly reports from the independent auditors on:
(a)  All critical accounting policies and practices to be used.

()  All alternative treatments of financial information within generally
accepted accounting principles that have been discussed with
management, ramifications of the use of such alternative disclosures
and treatments, and the treatment preferred by the independent
auditor.

5. Discuss with management the Company’s earnings press releases, including
the use of “pro forma” or “adjusted” non-GAAP information, as well as
financial information and earnings guidance provided to analysts and rating
agencies. Such discussion may be done generally (consisting of discussing the
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types of information to be disclosed and the types of presentations to be
made).

Discuss with management and the independent auditor the effect of
regulatory and accounting initiatives as well as off-balance sheet structures
on the Company’s financial statements.

Discuss with management the Company’s major financial risk exposures and
the steps management has taken to monitor and control such exposures,
including the Company’s risk assessment and risk management policies.

Discuss with the independent auditor the matters required to be discussed by
Statement on Auditing Standards No. 61 relating to the conduct of the audit.
In particular, discuss: '

(a)  The adoption of, or changes to, the Company’s significant auditing and
accounting principles and practices as suggested by the independent
auditor, internal auditors or management.

(b) The management letter provided by the independent auditor and the
Company’s response to that letter, as well as other material written
communications between the independent auditor and management,
such as any schedule of unadjusted differences.

(c) Any difficulties encountered in the course of the audit work, including
any restrictions on the scope of activities or access to requested
information, and any signifiéant disagreements with management.

Review disclosures made to the Audit and Finance Committee by the
Company’s Chief Executive Officer and Chief Financial Officer during their
certification process for the Form 10-K and Form 10-Q about any significant
deficiencies in the design or operation of internal controls or material
weaknesses therein and any fraud involving management or other employees
who have a significant role in the Company’s internal controls.

Oversight of thé'Companﬁs Relationship with the Independent Auditor

10.

11.

Review the experience and qualifications of the senior members of the
independent auditor team.

Obtain and review a report from the independent auditor at least annually
regarding (a) the independent auditor’s internal quality-control procedures,
(b) apy material issues raised by the most recent internal quality-control
review, or peer review, of the firm, or by any inquiry or investigation by
governmental or professional authorities within the preceding five years
respecting one or more independent audits carried out by the firm, (¢) any
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12.

13.

14.

15.

steps taken to deal with any such issues, and (d) all relationships between
the independent auditor and the Company. Evaluate the qualifications,
performance and independence of the independent auditor, including
reviewing and evaluating the lead audit partner of the independent auditor
and considering whether the auditor’s quality controls are adequate and the
provision of permitted non-audit services is compatible with maintaining the
auditor’s independence, and taking into account the opinions of management
and the internal auditor. The Audit and Finance Committee shall present its

. conclusions with respect to the independent auditor to the Board and, if so

determined by the Audit and Finance Committee, recommend that the Board
take additional action to satisfy itself of the qualifications, performance and
independence of the auditor.

Ensure the rotation of the audit partners of the independent auditor as
required by law. Consider whether, in order to assure continuing auditor
independence, it is appropriate to adopt a policy of rotating the independent
auditing firm on a regular basis.

Recommend to the Board policies for the Company’s hiring of employees or
former employees of the independent auditor who participated in any
capacity in the audit of the Company.

Discuss with the national office of the independent auditor issues on which
they were consulted by the Company’s audit team and matters of audit
quality and consistency.

Meet with the independent auditor prior to the audit to discuss the planning
and staffing of the audit.

Oversight of the Company’s Internal Audit Function

16.

17.

18.

Review the appointment and replacement of the senior internal auditing
executive.

Review the significant reports to management prepared by the internal
auditing department and management’s responses.

Discuss with the independent auditor and management the internal audit
department responsibilities, budget and staffing and any recommended
changes in the planned scope of the internal audit.

Compliance Oversight Responsibilities

19.

As applicable, receive from the independent auditor any required reports
related to Section 10A(b) and Rule 13b2-2(b) under the Exchange Act.
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20.

21.

22.

23.

Receive reports from management, including the Company’s Director of
Business Conduct and senior internal auditing executive, concerning the
Company’s and its subsidiaries’ and foreign affiliated entities’ conformity
with the Company’s Code of Business Conduct and applicable legal
requirements. Review reports and disclosures of insider and affiliated party
transactions. Advise the Board with respect to the Company’s policies and
procedures regarding compliance with the Company’s Code of Business
Conduct and applicable laws and regulations.

Establish procedures for the receipt, retention and treatment of complaints
received by the Company regarding accounting, internal accounting controls
or audit matters, and the confidential, anonymous submission by employees
of concerns regarding questionable accounting or auditing matters.

Discuss with management and the independent auditor any correspondence
with regulators or governmental agencies and any employee complaints or
published reports that raise material issues regarding the Company’s
financial statements or accounting policies.

Discuss with the Company’s General Counsel legal matters that may have a
material impact on the financial statements or the Company’s compliance

policies.

Financial Oversight

24.

In discharging its finance oversight responsibilities, the Audit and Finance
Committee shall:

(@) Review and discuss the Company’s financial plans, policies and
budgets to ensure their adequacy and soundness in providing for the
Company’s current operations and long-term growth.

(b) Review, discuss and make recommendations to the Board concerning
proposed equity, debt or other securities offerings and private
placements.

(c) Review and make recommendations to the Board concerning its
dividend policy and dividends to be paid.

Employee Benefit Plans Investment Fiduciary Function

25.

Appoint the members and monitor the performance of the Company’s Pension
and Savings Funds Investment Committee, which serves as fiduciary
responsible for the control and management of the assets of each employee
pension or welfare benefit plan sponsored by the Company.
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Limitation of Audit and Finance Committee’s Role

While the Audit and Finance Committee has the responsibilities and powers set
forth in this Charter, it is not the duty of the Audit and Finance Committee to plan
or conduct audits or to determine that the Company’s financial statements and
disclosures are complete and accurate and are in accordance with generally
accepted accounting principles and applicable rules and regulations. These are the
responsibilities of management and the independent auditor.
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EXHIBIT C

Business Conduct

Code of Business Conduct

Scope of this Code
This Code of Business Conduct (the “Code”) has been adopted by our |eadetshsp and our Board of Directors and

presents and explains the basic obligations of all of us. To start with, it is Monsanto policy to comply with applicable
laws and regutations. This Code is a guide and resource to provide legal information on business conduct issues
that frequently occur. The Code is not intended to address every circumstance, nor is it a summary of all the laws
and regulations that apply to Monsanto. Employees are always expected to use their common sense and best
judgment when addressing business conduct issues, and to seek guidance if the best course of action is not clear.

This Code applies to Monsanto businesses and subsidiaries worldwide and applies to all Monsanto officers, direc-
tors, and full time and part time employees. Additionally, this Code wilt apply to all affiliates controlled by Monsanto.
Finally, all entities representing Monsanto such as consultants, agents, sales representatives, distributors, and inde-
pendent contractors shall agree in writing to follow all applicable portions of this Code. Wherever applicable, those
entities will be bound by the same provisions that apply to Monsanto employees.

Business Conduct Office
The Business Conduct Office has been created to implement and manage the Business Conduct Program at Mon-

santo. The duties of this Office include providing guidance and advice on the Code and any business ethics issues.
You are encouraged to take advantage of the methods of contacting the Business Conduct Office:

Monsanto Guidance Line: 877+781+2431

Office Phone: 8008860782

E-mail: business.conduct @ monsanto.com
Regular mail: Monsanto Business Conduct Program
P.O. Box 21526

St. Louis, MO 63132, USA

Business Conduct web-based feedback form: On the Business Conduct Progfam homepage'

Please note, if you wish to submit an anonymous concern or question to the Business Conduct Office, you may do
so. However, to protect your anonymity please utilize the Guidance Line or P.O. Box methods of communication. To
those employees who do provide their names, your confidentiality will be protected as much as possible.

Additionally, you may always raise an issue or question to your supervisor or to the Monsanto Law Department.

Integrity

We will act with integrity in all we do, because integrity is the comerstone of the way Monsanto does busmess A
business built on integrity creates bonds of trust that lead to strong and enduring relationships with the communities
within which we work, with our customers, with our other stakeholders, and with each other. integrity guides our be-

havior in all things, including living up to the elements of our Monsanto Pledge.
Within and overarching the Pledge are the Monsanto values that serve to make up our commitment to integrity:

Honesty To be candid and forthright in our dealings, clear and accurate in our communications. To eam and keep

the trust of those we serve.
Decency To treat people with dignity and fairness. To listen to the ideas of others, even opposing views, and work

together with humility to solve problems.
Consistency To live up to our commitments to our customers, investors, communities, and each other. To be ac-

countable for our actions and strive for excellence.
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Courage To be brave enough to articulate and actually live our values, even when confronted by those who don't.
To do right, even when it's easier to do wrong.

Occasionally, even when an action is lawful, you may have concemns about whether such action should be taken, as
to do so may conflict with our own values, or with portions of our Monsanto Pledge. To help you resolve such di-
lemmas, the following decision-making guidance is provided.

Follow these steps in trying to resolve your problem: )
1. Get the facts, clarify your dilemma and determine the fundamental issue as best you can.

2. Do your best to understand the interests of those who will be affected by your decision, and make note of any
competing interests.

3. Evaluate the situation and any action by reference to our Monsanto Pledge.

4. If your dilemma seems to present a conflict with our Pledge, go to our Values for additional guidance to select a
decision that considers the values and will, in your best judgment, be the best choice.

5. Seek additional guidance if you are still unsure of the best course of action. In a nutshell, then, use this Code as a
reference not only for complying with applicable laws, but for making certain that our actions reflect the type of
Company we want Monsanto to be.

Here’s a summary of what Integrity means on the job:

« Comply with all laws, regulations, rules, and policies that govern the conduct of our business, wherever that
business is transacted.

Ensure that all of our transactions are handled honestly and recorded accurately.

Avoid conflicts of interest, both real and perceived.

Don’t use Monsanto assets, information, or relationships for personal gain.

Refrain from any acts of retribution or retaliation against an employee who has properly reported a business
conduct issue or question.

Respect the rights of all employees to fair treatment and equal opportunity, free from harassment.

« Conduct all business dealings with honesty and fairness.

Our Commitments

Living with Integrity means making and keeping commitments. We've divided this Code into six areas of our busi-
ness, and we'll talk about our commitments in each area.

1. Our Commitment to Each Other

We'll start with our responsibilities to each other, our fellow employees. Our treatment of each other sets the exam-
ple and the foundation for how we should treat all others with whom we do business.

Our Work Environment

It is our employees and teams who make Monsanto successful, and we must never lose sight of that fact. Monsanto
is committed o creating a winning environment that is diverse and free from discrimination and harassment. Accord-
ingly, we are committed to providing equal opportunity in employment to all employees and applicants for employ-
ment. This means we will recruit, hire, promote, compensate and provide other conditions of employment without
regard to a person's race, color, religion, gender, age, national origin, sexual orientation, veteran status, disability or
any other status covered by employment laws. We will make a good faith effort to provide reasonable accommoda-
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tions to people with disabilities.

We will not tolerate discriminatory conduct or harassment based on the above characteristics, including that of a
sexual, racial, or religious nature. Comments and actions that encourage or create a hostile environment will not be
tolerated. In addition to those reporting channels already mentioned, employees who have questions or concemns
regarding our work environment may always contact the Human Resources Department.

Safety and Health Concerns In addition to external regulatory requirements Monsanto has established certain
safety and health Fundamental Requirements to provide uniform safety and health standards globally. These re-
quirements, supported by the policies of the Monsanto ESH Manual, provide standards to allow us to meet the goals
set in the Monsanto Pledge. Remember that each one of us has an individual responsibility for safety.

Monsanto can only make healthful working conditions a reality with the cooperation of every employee. As part of
that cooperation, all employees are expected to come to work free from the influence of illegal drugs or alcohol. The
use of illegal drugs or the abuse of legally prescribed drugs in the workplace is strictly forbidden.
http://www.monsanto.com/monsanto/layout/our_pledge/corp gov/code.asp - top#iop

il. Our Commitment to Fair Dealing

Monsanto pledges honesty, integrity, and ethical behavior in our business dealings. We will strive to compete law-
fully and ethically in the marketplace.

Antitrust and other Competition Laws

Antitrust is a general term for laws that promote fair and open competition. These laws exist in the United States, the
European Union, and many other countries where Monsanto does business. They deal with agreements and prac-
tices that are anti-competitive such as price fixing and boycotting or allocating suppliers or customers. Antitrust laws
can also apply to such business combinations as teaming agreements, joint ventures, mergers, acquisitions, and
other cooperative business arrangements. We will comply with all applicable antitrust laws and will strive to avoid
even the appearance of any agreement or understanding in violation of those laws.

Competitive Intelligence

We seek to outperform our competition fairly and honestly. We seek competitive advantages through superior per-
formance, never through unethical or illegal business practices. Stealing proprietary information, possessing trade
secret information that was obtained without the owner’s consent, or inducing such disclosures by past or present
employees of other companies is strictly prohibited. No Monsanto employee or agent shall seek or gain competitive
intelligence through manipulation, concealment, abuse of privileged information, misrepresentation of material facts,
improper questioning or assignment of new employees, or any other intentional unfair dealing practice.

Bribery and Kickbacks

Bribes and kickbacks are illegal and prohibited. Bribes and kickbacks severely damage the fabric of trust that must
be created in order to foster a healthy environment for our business to grow. No funds or assets of Monsanto shall
be paid, loaned or otherwise disbursed as bribes, kickbacks, or other payments designed to influence or compro-
mise the conduct of the recipient. No employee may ever solicit or accept a bribe or kickback. For a discussion of
bribery in the intemational arena, see the section in this Code entitled Assisting in the Fight against Corruption. For
a discussion of permissible gifts or entertainment, see the next section.

Gifts and Entertainment

At Monsanto, part of our commitment to competing faidy means not seeking any improper or unfair advantage that
can be obtained by providing gifts or entertainment. Nor will we allow any company to gain an improper or unfair
advantage when dealing with us. On occasion, the provision or exchange of items of modest value such as gifts,
meals and entertainment is a permissible way to establish goodwill and trust in business relationships. At Monsanto,
it is permissible to provide and accept such gifts so long as they: are lawful, are given or accepted infrequently, are
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of modest value, cannot be construed as a bribe or payoff, and reflect good taste and judgment. This includes gifts
to state and local government employees in the United States. Employees will neither offer nor provide any gift that
could be perceived as an attempt by Monsanto to improperly influence anyone with whom we are doing business. in
that same light, no Monsanto employee may accept any gift that would give the impression that the employee or
Monsanto can be influenced by the gift. Special care must be taken with relationships that involve suppliers to Mon-

santo.

For a discussion of gifts to govemment officials outside the United States, see the section in this Code entitled As-
sisting in the Fight against Corruption.

Marketing Integrity

Monsanto competes for business based on the outstanding value of our products and services. Our marketing ef-
forts should be in keeping with the excellent reputation we want Monsanto to enjoy. We will endeavor to avoid mis-
leading or deceptive statements in our promotional materials. Such statements may mislead our customers or oth-
ers who depend on our candor regarding the food they eat and the Monsanto products they use. We will strive to
avoid such an occurrence. Monsanto promotional materials should be truthful and accurate. Such materials should
be supported by sound, scientific data, and must avoid false references to the products of our competetors.

Political Contributions and Lobbying

As a part of making sure that our message is heard and understood, Monsanto may choose to be involved in politi-
cal activities. It is Monsanto’s policy to comply fully with applicable laws governing corporate pofitical activities. In the
United States, Monsanto may, in accordance with all applicable faws, establish voluntary political action funds to
which employees may contribute and which are independent of any political party, organization or candidate. Em-
ployees’ contributions to such funds will at all times be absolutely voluntary. Whether an employee participates will
have no effect on the employment, promotion, or compensation of any employee. In the United States, Monsanto
may make corporate campaign contributions to state or local political parties, political committees or candidates for
elective public office, but only where and to the extent that such contributions are lawful. It is Monsanto’s policy not
to contribute financially to political parties outside the United States without prior approval by an appropriate Mon-
santo official. Political lobbying efforts worldwide are strictly regulated. All Monsanto lobbying efforts shail comply
with all applicable laws and regulations.

Insider Trading

In order to ensure fairness and openness in the trading of securities and compliance with applicable securities laws,
all Monsanto employees are prohibited from engaging in insider trading. Insider trading most frequently occurs when
we use ‘“inside information” gained through Monsanto to buy or sell the securities of any company, not just Mon-
santo. Using inside information (inside information means information of a confidential and material nature) when
buying or selling stock, or providing a family member, friend, or any other person with a “tip” based on such informa-
tion, is both illegal and unethical. All non-public information about Monsanto should be considered proprietary infor-
mation and should never be used for personal gain, including the trading of stock. Please note: this section applies
to all employees, not just senior management.

Conflicts of Interest A conflict of interest arises when we put our personal; social, financial, or political interests
before the interests of the Company. Conflicts of interest are to be avoided because besides causing legal con-
cemns, they can provide an appearance that Monsanto does not play fair in how it does business, that we don't fol-
low the high standards of business ethics that we espouse. Not every potential conflict is a problem, but all potential
conflicts have to be disclosed to permit timely guidance.

Examples of potential conflict include:

» Working, in any capacity, for a competitor, customer or suppher while still employed by or performing ser-
vices for Monsanto.

e Accepting gifts of more than nominal value from a competitor, customer or supplier.
Competing with Monsanto for the purchase or sale of property, services or other interests.
Having an interest in a transaction involving Monsanto, a customer or suppfier (not including routme invest-
ments in publicly traded companies).
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* Receiving a loan or a guarantee of an obligation as a resuilt of your position with Monsanto.

Avoid even the appearance of a conflict of interest, and especially remember to disclose immediately any situation
in which you find yourself where a conflict may exist. Potential conflicts may be disclosed to the Business Conduct

Office or to the Law Department.

Corporate Opportunities
At Monsanto we may learn of personal business opportunities as a result of our Monsanto duties. These “corporate

opportunities” may result in a special type of potential conflict of interest when we, a close relative of ours, or other
person with whom we have a close personal relationship, participate in an existing or potential business activity in
which Monsanto also has an expressed interest. We must work hard to avoid any such potential conflicts. If you find
yourself facing such a potential conflict, contact the Business Conduct Office.

Supplier and Customer Relationships

As much as possible, the selection of sub-contractors and suppliers must be made on the basis of strictly objective
criteria. Such criteria include quality, technical excellence, cost/price, schedule/delivery, services and maintenance
of adequate sources of supply and safety record where appropriate. Similarly, as a Monsanto representative you
must be scrupulously honest in all dealings with those governments, businesses and other organizations which may
be or become our customers and/or partners. All contracts with customers and partners must be fairly negotiated
and concluded, with no hidden deals or unspoken agreements, and fully recorded in writing.

lll. Our Commitment to Product Integrity

Monsanto's Code of Conduct also encompasses Product Integrity. Through Product Integrity we will seek to ensure
that our products and technology comply with or exceed all applicable laws, regulations and approval standards. We
will also endeavor to make our products safe and environmentally sustainable, and we will also do our best to see to
it that they are used properly and responsibly, meeting or exceeding customer and consumer product quality expec-
tations. Product Integrity is addressed in more detail in the Scientific Research, Product Quality, Regufatory Compli-
ance, and Product Stewardship sections shown below.

Scientific Research
At Monsanto we know and understand the importance of conducting ethical scientific research. Much of our success
will depend on building trust with various groups and people, and much of that trust will depend on the accuracy and

reliability of the scientific data that we provide.

To keep our research product ethical, such research must be performed with:

e Approved protocols and proper controls.
Peer review or quality assurance oversight, as appropriate.
Data that are accurately recorded, reproducible or capable of being reconstructed, and properly docu-
mented. .
+ Application of an appropriate statistical or data analysis.

Product Quality

Monsanto is committed to consistently delivering the highest quality products. This occurs through standardized
processes including processes that are being continually improved. Commitment to quality is one of our core values
and is the common element that spans the organization and connects us with the customer. Product quality is real-
ized through everyday efforts of each employee. Optimum results, both performance and financial, are the natural
consequences of effective quality management. Our objective is to lead the industry in the development and sharing
of best product quality practices, and we will deliver products that meet all legal and contractual requirements. We
are committed to providing tools to our partners and licensees, so they too have the capability to produce high qual-
ity products and offerings.
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Regulatory Compliance

Monsanto conducts our global business in a highly regulated environment in which most of our products must be
approved by regulatory agencies prior to being sold or used by our customers. At Monsanto it is our goal to comply
with all relevant international, regional, and local regulations and approval processes and requirements. In that way
we can market our products, and our customers in turn can market their products as well. In addition, by meeting or
exceeding all regulatory safety and compliance requirements, Monsanto seeks to assure our customers, growers,
and consumers that we have established the safety of our products and have satisfied rigorous reviews by appropri-

ate regulatory authorities.

Product Stewardship

Product stewardship is Monsanto’s obligation to assess and support our products and technologies by evaluating
whether those products and technologies are safe and environmentally responsible. Additionally, product steward-
ship involves our obligation to explain and promote the proper and responsible use of those products and technolo-
gies, especially with respect to the standards and principles of the community. Monsanto is committed to product
stewardship and has a Health and Environmental Stewardship Council and several work groups specifically dedi-
cated to stewardship. The Council is responsible for helping Monsanto achieve our stewardship obligations. Em-
ployees are expected to support stewardship initiatives.

IV. Our Commitment to Working Within Our Communities

At Monsanto, we understand the impact that we have on the communities in which we do business, and we want to
make positive contributions for the betterment of those communities. We understand that it is a privilege to be al-
lowed to do business within our communities, and we will do our best to be worthy of the privilege granted us every

day.

Protecting the Environment
As a company, we are committed to the protection of the environment and the health and safety of our employees,

contractors, guests and neighbors. As a part of this commitment, we strive to comply with environmental, health and
safety laws and requirements wherever we operate. Such laws and regulations, whether federal, regional or focal,
set a minimum standard for our facilities and practices. Employees who have job responsibilities that relate in any
way to environmental activities must strictly adhere to applicable laws and regulations, and Monsanto environmental
policies outlined in the Monsanto ESH Manual. Failure to do so could impact our communities and the environment

in addition to bringing serious legal consequences.

Employee Political Activity

Monsanto encourages its employees to become involved in civic affairs and to participate in the political process.
This is a way in which all of us can practice good citizenship and make meaningful contributions to our communities.
However, any political activity on your own behalf must occur strictly in an individual and private capacity and not on
behalf of the Company. if you seek public office, be sure not to use any Company property or equipment for this
purpose. Your political involvement must be done strictly on your own time.

V. Our Commitment to Accurate Public Disclosure and the Proper Use of Company Assets

Our investors place their trust in us to use Company assets, including financial assets, responsibly. In this way such
assets are employed for their intended purpose: to help grow our business.

Quality of Public Disclosures

Monsanto has a responsibility to communicate effectively and candidly with shareholders and other constituencies
so that they have a realistic picture of Monsanto’s financial condition and results of operations, as seen through the
eyes of management. Monsanto is committed to full, fair, accurate, timely and understandable disclosure in its peri-
odic reports filed with the Securities and Exchange Commission and in its other public disclosures.

Accurate Books and Records
Honest and accurate recording and reporting of Company information is extremely important. Investors rely on us,

-6-
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and the law requires us, to provide accurate information about our business and to make informed business deci-
sions based on reliable records. Business transactions of all kinds are to be executed only by employees authorized
to do so. Business transactions must be recorded promptly and accurately in order to permit the preparation of ac-
curate financial and other records, and in order to reflect clearly the responsibility for assets and liabilities. No unre-
corded funds may be established or maintained for any purpose. Records shall not be falsified in any manner. No
entry may be made that intentionally hides or disguises the true nature of any transaction.

Monsanto employees with supervisory duties are responsible for establishing and maintaining an effective system of
administrative and accounting controls in their areas of responsibility.

Records Management

Our business functions depend on recordkeeping just as people do, on a smaller scale, to keep track of what they
have, and keep their affairs in order. In general, a company can't prove what belongs to i, or that it has done the
right thing, without records. We are required by law to keep many types of records, including accounting, tax, and
environmental health and safety, for certain periods of time. In addition, we often need records that go back farther
than the law requires, to defend against lawsuits and challenges to our patents. In order to ensure that the proper
records are on hand and to comply with applicable laws and regulations, all employees shall comply with the Re-
cords Management Manual and all tax and legal holds on records.

Intellectual Property and Confidential Information

Much of the hard work performed by Monsanto employees is captured or maintained in various forms of confidential
information, including intellectual property. Confidential proprietary information generated and gathered in our busi-
ness is a valuable Company asset. Protecting this information plays a vital role in our continued growth and ability to
compete, and all proprietary information should be maintained in strict confidence, except when disclosure is author-
ized by Monsanto or otherwise legally required.

Proprietary information includes ali non-public information that might be useful to competitors or investors or which
could be harmful to Monsanto or its customers if disclosed, such as business, research, marketing, sales and new
product plans, objectives and strategies, records, databases, salary and benefits data, employee medical informa-
tion, customer, employee and suppliers lists, and any unpublished financial or pricing information, and includes intel-
lectual property. Intellectual property is a general term that can refer to ideas, written work, brand names, computer
programs, formulae, industrial processes, inventions and other results of inteliectual effort. It can also include confi-
dential business information such as designs, drawings, calculations and computer databases and software. Pat-
ents, trademarks, copyrights and trade secrets are each designed to protect a particular type of intellectual property,
but are often combined to provide maximum protection. ’ )

As it is not always easy to identify what is intellectual property or confidential information, employees should always
treat alt materials as confidential until an appropriate Monsanto representative has indicated otherwise. Unauthor-
ized use or distribution of confidential information violates Company policy and could resutlt in discipfinary actions. It
could also be iflegal and result in civil or even criminal penalties. Each of us has an obligation to diligently protect all
confidential information and intellectual property entrusted to us by Monsanto, and this obligation includes properly
protecting the intellectual property of others. Employees are responsible for safeguarding all confidential information
by marking it accordingly, keeping it secure, and limiting access to those employees who have a need to know in
order to do their jobs.

An employee’s obligation to protect Monsanto’s proprietary and confidential information continues even after he or
she leaves Monsanto. Employees leaving Monsanto must return all proprietary information in their possession.

Company Property

" Company property is to be used to conduct Company business. We are expected to behave responsibly and exer-
cise sound judgment when using our Company property. Protecting Company assets against loss, theft, misuse and
waste is our responsibility. Theft, carelessness and waste directly impact our profitability, and any suspected theft,
fraud or inefficient use of Company assets should be reported to a manager, the Security Department, or the Busi-
ness Conduct Office. Occasional personal use of Company property is permitted where such use is lawful, of limited

-7 -
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duration and frequency and does not consume a significant amount of Company resources. Employees are ex-
pected to use company resources approved for this purpose when listing personal items for sale or rent. Specific
guidance follows.

Computer, E-mail, and Internet .
The Monsanto computer system (which includes any computers provided to employees by the Company) is f}om‘
pany property. As with all Monsanto property, the computer system is provided for conducting Monsanto business.

Every employee is responsible for using the Company’s computer system (which includes use of email and the
Intermet) properly and in accordance with applicable laws and Company policies. All communications and informa-
tion transmitted by, received from, created or stored in the Company’s computer system (including disks, CD's or
other storage media) are Monsanto records and Monsanto property. The Company has the right, but not the duty,
for any reason and without employee permission, to monitor all aspects of the computer system. While minimal per-
sonal use of the computer system is permitted, use of the computer system to send or receive messages or files
that are illegal is prohibited. Sending or receiving sexually, racially or otherwise explicit, abusive, offensive, or pro-
fane information or materials is also prohibited.

Additionally, unless approved by Monsanto, the computer system may not be used to solicit on behalf of religious or
political causes, outside business or other outside organizations, or other activities not related to an employee’s ser-

vices to Monsanto.

Privacy of Records

During the course of our business activities, occasionally we may have the opportunity to view a person’s medical
records or other personal information. This information is entrusted to us with the understanding that it will be prop-
erly used and stored. We will safeguard the confidentiality of all medical and personal information in our possession
and maintain the appropriate use and access to such information. Additionally, in the course of doing business we
may become aware of financial or other sensitive personal information of consumers, our customers, or others.
Such information should be adequately protected and properly used by Monsanto.

European Union Privacy

The European Union's (EU) Directive on Data Protection (the Directive) permits transfers of personal data of EU
citizens only to those non-EU countries that provide an “adequate® fevel of privacy protection. Monsanto entities
within the EU will comply with the Directive. Outside the EU, Monsanto will comply with the “Principles” enumerated
by the US Department of Commerce in order to provide for protection of EU personal data sent to or accessed by

Monsanto in the United States.
Vi. Our Commitment to the Global Workplace

Monsanto is proud to be a leader in the global workplace on a number of issues. It is a privilege to be able to offer
our products and services in numerous countries around the world, to have the unique opportunity to help the citi-
zens of those countries raise their standard of living and improve the heaith and well being of themseives and their
children. With that privilege to conduct business throughout the world comes an obligation to respect both the laws
that govern global business, as well as the government officials worldwide who enforce or enact laws. We'll discuss
some of those laws now.

Assisting in the Fight Against Corruption In the course of their duties, Monsanto employees may from time to
time come into contact with government officials. it is vital that all such contacts be open and above board.

A U.S. law, the Foreign Corrupt Practices Act (FPCA), prohibits Monsanto employees and agents from directly or
indirectly offering or promising to pay, or authorizing the payment of money or anything of value to government offi-
cials outside the U.S., for the purpose of influencing the acts or decisions of those officials. Over sixty countries
have enacted similar legislation prohibiting bribery by citizens of those countries of government officials in other

. countries. Monsanto employees and agents shall comply with the FCPA and similar anti-bribery laws.

CFOCC-00037856



Facilitating payments shall not be made without the prior approval of the General Counsel unless there is an emer-
gency situation.

Additionally, almost every country has faws that prohibit the making, offer or promise of any payment or anything of
value (directly or indirectly), to an employee or official of that country’s government when such payment is designed
to influence an official act or decision to win or retain business for us.

Accordingly, no payments, gifts, services, or any other item of value may be offered or given to any government offi-
cial, anywhere in the world, if that payment, gift, service, or item is intended to or could even have the appearance of
being intended to influence the actions of a government official to win or retain business for Monsanto.

Antiboycott Laws
The United States maintains antiboycott laws designed to ensure that companies do not cooperate in any way with

unsanctioned boycotts. For example, U.S. law treats the boycott of Israel by certain countries as an unsanctioned
boycott. U.S. antiboycott laws impose strict prohibitions and reporting requirements in connection with such boycotts
and any requests to cooperate with them. U.S. laws and regulations in this area apply to non-U.S. affiliates of Mon-
santo and activities outside the United States. We will comply with such antiboycott laws and adhere to their report-

ing requirements.

Trade and Economic Sanctions

The United States from time to time imposes economic sanctions and trade embargoes to further foreign policy ob-
jectives. This is done by restricting and monitoring trade, investment, and financial transactions by U.S. persons and
companies, and sometimes non-U.S. affiliates and persons, with certain countries, organizations, and individuals.
US laws and regulations in this area apply to non- US affiliates of Monsanto and can include transactions between a

non-US affiliate and another entity outside the U.S.
Monsanto employees shall abide by all applicable trade sanction laws.

Exporting and Importing

Exporting and importing are a daily part of Monsanto's international sales and procurements. Monsanto is commit-
ted to compliance with all U.S. and relevant non-US laws and regulations that govem the transportation of our prod-
ucts across international borders. Every country (or group of countries such as the EU), including the U.S., requires
that imported goods go through a customs process. Monsanto will comply with all applicable customs laws, supply-
ing customs authorities with accurate and truthful information about the products that we are exporting or importing.

Ethical Currency Transactions

More than 100 countries now have laws that prohibit money laundering. Money is “laundered” when it is taken from
an illegal activity and run through a legal activity to conceal criminal activity associated with it, including the crimes
that generate it, such as terrorism, drug trafficking or illegal tax avoidance. Monsanto is commiitted to complying fully
with all applicable anti-money laundering laws throughout the world.

Monsanto’s integrity and reputation can be severely damaged by failing to detect and avoid those relationships that
place us at risk. Monsanto will conduct business with partners, especially customers, of good reputation who are
involved in lawful business activities. We will not knowingly accept funds that are derived from unlawful sources or

activities.
Frequently Asked Questions

What are my responsibilities under the Code? -
Each of us is responsible for making integrity a part of all we do, for living up to the high standards that we Mon-
santo employees set for ourselves. Every Monsanto employee will comply with applicable laws, with our policies,
and with our Code of Business Conduct and will report to the Business Conduct Office any situation that even ap-
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pears to violate the Code.

We trust the integrity of our employees and stand ready to help with issues and areas of conflict. However, employ-
ees who fail to comply with the Code will be subject to disciplinary action up to and including termination. Addition-
ally, all employees are expected to cooperate with any investigation of an alleged Code violation.

it is the policy of Monsanto not to take adverse action against an employee who, acting truthfully and in good faith,
reports alleged violations of the Monsanto Code of Business Conduct to Monsanto management, the Law Depart-
ment, or the Business Conduct Office. Any manager who retaliates against an employee for making a report under
this Code shall be subject to disciplinary measures up to and including termination of employment. Any employee
who can be shown to have knowingly made a false report shall also be subject to disciplinary action up to and in-
cluding termination of employment.

What are the responsibilities of managers under the Code? :

Monsanto management is expected to set the example of proper business conduct. That means creating and sus-
taining a work environment in which employees both understand the ethical behavior expected of them and feel free
to raise issues or concerns regarding that behavior. Our management at all levels must be diligent in spotting indica-

tions that violations of our Code may have occurred.

That diligence must carry over into addressing situations that appear to be in violation of our Code. Finally, every
manager has an absolute duty to report any instances of an alleged or apparent Code violation to the Business
Conduct Office.

Where do [ go for help if | am unclear on something?

The Business Conduct office stands ready to assist.

Monsanto Guidance Line: 8777812431

Office Phone: 800-886°0782

E-mail: business.conduct @ monsanto.com

Regular mail: Monsanto Business Conduct Program

P.O. Box 21526

St. Louis, MO 63132, USA

Business Conduct web-based feedback form: On the Business Conduct Program homepage

Closing Thoughts
In issuing this Code of Business Conduct, Monsanto reaffirms its commitment to conducting all of its business con-

sistent with integrity, consistent with all legal requirements and the ethical standards set forth in this code. For this
Code to have real value, every person in our Company must make a personal commitment to it, and each one of us
is expected to do just that. Make every effort to live up to our Pledge and the values inherent in the Pledge in every
activity. Seek new and innovative ways of building the Pledge and those values into our daily business activities.

Challenges that arise in the course of our business can be resolved consistently with all applicable laws and regula-
tions, and with our high ethical standards, and still allow us to meet our business objectives if issues are identified
early, addressed cooperatively, and solved thoughtfully. Together, we can create a winning environment.
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September 22, 2005 %

Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counsel

100 F Street, NE

Washington, D.C. 20549

Re:  Appeal of Monsanto Company’s No Action Request to a Sharcholder
Proposal Submitted for Inclusion in the Company’s 2006 Proxy Material

Ladies and Gentlemen:

This letter is in response to a letter dated September 15, 2005 from the Monsanto
Company (the “Company’’), indicating the Company had filed a request to exclude a
shareholder proposal and supporting statement filed by John Harrington (the “Proposal”)
from its proxy materials for the Company’s 2006 Annual Meeting of shareholders. This
Proposal was filed in order to allow shareholders the right to vote on whether or not the
Company should create an ethics oversight committee of independent directors.

The Company seeks to exclude the shareholder resolution from their proxy material
based on:

1. Rule 14a-8(i)(7), which states that the Proposal may be omitted if it deals with a
matter relating to the company’s ordinary business operations; and

2. Rule 14a-8(i)(10), which states that the Proposal may be omitted if the company
has already substantially implemented the Proposal.

I respectfully request that the Commission not allow the Company to exclude the
resolution from its proxy materials for the following reasons:

1. Rule 14a-8(i)(7): The Company argues that the Proposal deals with matters
relating to ordinary business operations. Referring to “management’s core function of
overseeing the Company’s basic business practices,” the Company states that the
Proposal “infringes” on this function. Since it is well documented that the Company
failed to properly oversee its basic business practices involving its Indonesian subsidiary,
asking that the Company establish more oversight seems both appropriate and prudent.
Therefore, the Proposal is not an infringement on that function. Quite the contrary, the
Proposal is providing the owners of the Company the opportunity to decide if an
additional protection is necessary to allow management to more effectively fulfill that
function.

1

1001 2ND STREET, SUITE 325 NAPA, CALIFORNIA 94559 707-252-6166 800-788-01%54 FAX 707-257-7923 @
HARRINVENAPANET.NET WWW.HARRINGTONINVESTMENTS.COM
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(b) the Monsanto Pledge and its Code of Business have not been effectively
implemented

The SEC rulings cited by the Company to support its claim that the Proposal has been
substantially implemented (The Talbots, Inc., April 5, 2002; The Gap, Inc., March 16,
2001; Kmart Corp., February 23, 2000) were all three instances where the Staff found
that the companies involved had successfully established, implemented and monitored
codes of conduct. This is clearly not the case with Monsanto. If it were, the SEC and
Department of Justice would not be requiring the Company to retain an independent
monitor “to review and evaluate its policies and procedures to ensure its compliance with
the FCPA.”

I was stunned to see the Company’s request that “the Staff contact us before issuing
any formal written response.” Considering that the process of making a no-action
request is designed to ensure that the shareholders involved are able to respond to a
company’s claims, this request itself shows the need to establish a more ethical
company culture. I respectfully urge the Commission to allow shareholders of
Monsanto the right to vote on this important policy issue at its 2006 Annual
Shareholders’ Meeting. '

Sincerely,

ington
President

Cc: Roy Katzovicz, General Consul, Monsanto Company
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DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

‘The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
~ and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commussion’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such mformation, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have against
the company in court, should the management omit the proposal from the company’s proxy
material.
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UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549-3010

LD
DIVISION OF
CORPQORATION FINANCE

PUBLIC REFERENCE COB¥huary 12, 2006

Kevin Keogh
White & Case LLP
1155 Avenue of the Americas . ) /q 3 {/
New York, NY 10036-2787 : Act: (
Section:
Re:  Newmont Mining Corporation Rule: [4A-S
Incoming letter dated December 2, 2005 Public
' _ Availability: / —~/ Q ’Mb
Dear Mr. Keogh:

This 1s in response to your letter dated December 2, 2005 concerning the
shareholder proposal submitted to Newmont by the New York City Employees’
Retirement System, the New York City Teachers’ Retirement System, the New York City
Police Pension Fund, the New York City Fire Department Pension Fund and the New
York City Board of Education Retirement System. We also have received a letter on the
proponents’ behalf dated January 6, 2006. Our response is attached to the enclosed
photocopy of your correspondence. By doing this, we avoid having to recite or
summarize the facts set forth in the correspondence. Copies of all of the corréspondence
also will be provided to the proponents.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding shareholder
proposals. '

Sincerely,
Eric Finseth

Attomney-Adviser
Enclosures C

cC: Kenneth B. Sylvester
Assistant Comptroller for Pension Policy
The City of New York
Office of the Comptroller
Bureau of Asset Management
1 Centre Street, Room 736
“New York, NY" 10007-2341
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January 12, 2006

Response of the Office of Chief Counsel

Division of Corporation Finance

Re:  Newmont Mining Corporation
Incoming letter dated December 2, 2005

The proposal urges management to review its operations in Indonesia, with
particular reference to “potential financial and reputational risks incurred by the company

as an outgrowth of these operations,” and to report its findings to shareholders.

There appears to be some basis for your view that Newmont may exclude the

‘proposal under rule 14a-8(1)(7), as relating to Newmont’s ordinary business operations

(i.e., evaluation of risk). Accordingly, we will not recommend enforcement action to the
Commission if Newmont omits the proposal from its proxy materials in reliance on
rule 14a-8(i)(7).

Sincerely,

Mark F. Vilardo
Special Counsel
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White & Case LLP Tel + 1212819 8200
1155 Avenue of the Americas Fax + 1212354 8137035 DEC -5 AM 2 2]
New York, New York 10036-2787 www.whitecase.com

December 2, 2005

BY HAND DELIVERY

Office of Chief Counsel

Division of Corporation Finance . y «
Securities and Exchange Commission PUB&«EC REFER E?éCE C@ PY
100 F Street, N.E.

Washington, D.C. 20549

Re: Newmont Mining Corporation
Statement of Reasons for Omission of Shareholder Proposal Pursuant to
Rule 14a-8(j) under the Securities Exchange Act of 1934, as amended

Ladies and Gentlemen:

This letter is being submitted by White & Case LLP on behalf of our client, Newmont
Mining Corporation, a Delaware corporation (“Newmont” or the “Company™), pursuant to Rule
14a-8(j) promulgated under the Securities Exchange Act of 1934, as amended (the “Exchange
Act”), in reference to the Company’s intention to omit the shareholder proposal attached hereto
as Exhibit A (the “Proposal™) filed by the Office of the Comptroller of New York City on behalf
of the New York City Employees’ Retirement System, the New York City Teachers’ Retirement
System, the New York City Police Pension Fund, the New York City Fire Department Pension
Fund and the New York City Board of Education Retirement System (collectively, the
“Proponents”). The Proponents wish to have the Proposal included in Newmont’s proxy
statement (the “Proxy Statement™) for its 2006 annual meeting of shareholders (the “2006
Annual Meeting”). On behalf of Newmont, we hereby submit this statement of reasons for
exclusion of the Proposal from the Proxy Statement for filing pursuant to Rule 14a-8(j) under the
Exchange Act and hereby request that the staff of the Division of Corporation Finance (the
“Staff”) of the Securities and Exchange Commission (the “Commission”) confirm that it will not
recommend enforcement action against Newmont should Newmont omit the Proposal from the
Proxy Statement in reliance on one or more interpretations of Rule 14a-8 under the Exchange
Act set forth below.

The Proposal -

- The Proposal states that “shareholders urge management to review its operations in
Indonesia, with a particular reference to potential financial and reputational risks incurred by the

ALMATY ANKARA BANGKOK  BEIJING BERLIN BRATISLAVA  BRUSSELS BUDAPEST  DRESDEN DUSSELDORF  FRANKFURT HAMBURG HELSINK!
HO CHI MINH CITY HONG KONG ISTANBUL JOHANNESBURG LONDON LOS ANGELES MEXICO CITY MIAMI MILAN MOSCOW MUMBAI NEW YORK PALO ALTO
PARIS PRAGUE RIYADH ROME SAN FRANCISCO SAG PAULO SHANGHA{ SINGAPORE STOCKHOLM TOKYO WARSAW  WASHINGTON, . DC

NEWYORK 5294131 (2K)
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company as an outgrowth of these operations, and to report to shareholders on the findings of
this review.”

For the reasons set forth below, the Company believes that the Proposal may be omitted
from the Proxy Statement.

Discussion of Reasons for Qmission

Ordinary Business Operations

The Proposal should be considered a matter of ordinary business operations. Rule 14a-
8(1)(7) under the Exchange Act permits a registrant to omit a shareholder proposal if it “deals
with a matter relating to the company’s ordinary business operations.” In accordance with this
rule, the Staff has consistently permitted the exclusion of proposals that require a company to
prepare a special report on a particular aspect of the conduct of its ordinary business operations,
even in cases where such proposal would not require the taking of any particular action by the
company with respect to such business operations. In Release No. 34-20091 (August 16, 1983),
the Commission specifically addressed the issue of the excludability under Rule 14a-8(c)(7)
under the Exchange Act (the predecessor to the current Rule 14a-8(i)(7)) of proposals requesting
reports on matters which relate to a company’s ordinary business operations. According to this
Release, a proposal will be excludable pursuant to such rule if the subject matter of the special
report involves a matter of ordinary business. The general policy underlying the “ordinary
business” exclusion is “to confine the resolution of ordinary business problems to management
and the board of directors, since it is impracticable for shareholders to decide how to solve such
problems at an annual shareholders meeting.” Release No. 34-40018 (May 21, 1998). This
general policy rests on two primary considerations: (i) that “[c]ertain tasks are so fundamental to
management’s ability to run a company on a day-to-day basis that they could not, as a practical
matter, be subject to direct shareholder oversight”; and (ii) the “degree to which the proposal
seeks to ‘micro-manage’ the company by probing too deeply into matters of a complex nature
upon which shareholders, as a group, would not be in a position to make an informed judgment.”
Release No. 34-40018 (May 21, 1998).

The Company believes that the Proposal fits squarely within the category of proposals
meant for exclusion pursuant to Rule 14a-8(i)(7) under the Exchange Act, because the Proposal
seeks an evaluation of the financial and reputational risks of the Company’s business operations.
The Proposal’s focus is the operations of the Company, which are issues exclusively under the
aegis of the Board of Directors. The Proponent does not request that the Company adhere to any
principles or policies. Instead, the Proposal seeks a review of the Company’s business activities
and, in particular, certain of the financial and reputational risks it faces. The review or
evaluation of risks is a fundamental part of ordinary business operations and is best left to
management and the Board of Directors. See, e.g., Dow Chemical Company (available February
23, 2005) (excluding proposal requesting a report describing the impact that certain outstanding
issues may reasonably pose on the company, its reputation, its finances and its expansion);
Newmont Mining Corp. (available February 5, 2005; reconsideration denied March 15, 2005)
(excluding proposal requesting a review of and report on the Company’s policies concerning
_. Waste disposal at its mining operations in Indonesia, with a particular reference to_potential
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environmental and public health risks incurred by the Company by such policies); Newmont
Mining Corp. (available February 4, 2004) (excluding proposal requesting report on risk to the
company’s operations, profitability and reputation from its social and environmental liabilities);
Xcel Energy Inc. (available April 1, 2003) (excluding proposal which urged that the company’s
board of directors issue a report disclosing the economic risks associated with the company’s
past, present and future emissions of certain gases and the public stance of the company
regarding efforts to reduce these emissions); Mead Corporation (available January 31, 2001)
(excluding proposal related to a request for a report of the company’s environmental risks in
financial terms). The Proposal is similar to those in Dow Chemical Company, Newmont Mining
Corp., Xcel Energy Inc. and Mead Corporation.

Furthermore, the Staff has consistently allowed omission of proposals seeking financial
disclosures beyond those that the registrant is required to make on the basis that such proposals
relate to the conduct of ordinary business. See, e.g., WPS Resources Corp. (available January 23,
1997); American Telephone and Telegraph Company (available January 29, 1993); American
Stores Company (available April 7, 1992); Potomac Electric Power Company (March 1, 1991);
Pacific Gas and Electric Company (available December 13, 1989); Minnesota Mining and
Manufacturing Company (available March 23, 1988); Arizona Public Service Company
(available February 22, 1985). Moreover, the Staff has not objected to omission of such
proposals even though they did not specifically request that the financial information be included
in a periodic report but rather sought disclosure of the information to shareholders
supplementally. See, e.g., Mead Corporation (available January 31, 2001); American Telephone
and Telegraph Company (available January 29, 1993); Arizona Public Service Company
(available February 22, 1985). The Commission already regulates disclosure by companies to
ensure that shareholders and potential investors have sufficient information to make informed
decisions about such companies, including any known risks and uncertainties that might have
future impact on such company. The decision to disclose information in addition to that which is
required by the Commission is properly left to the judgment of the Company’s Board of
Directors and management as a matter relating to the conduct of ordinary business operations.
Furthermore, a report on potential risks enters into the realm of risk evaluation that is uniquely
the responsibility of the Company’s Board of Directors and management in their ongoing
operation of the business. Therefore, the Company believes that the Proposal is also excludable
based upon the above reasoning.

While proposals involving business matters that are mundane in nature may be excluded
from a company’s proxy materials based upon Rule 14a-8(i)(7) under the Exchange Act,
proposals that raise social policy issues so significant that a sharcholder vote on the matter is
appropriate may not be excluded on such basis. Release No. 34-12999 (November 22, 1 976);
Release No. 34-40018 (May 21, 1998). The Staff recently addressed this distinction relating to
shareholder proposals involving environmental and public health issues, clarifying that a
company may omit such shareholder proposals if the proposal focuses on the “company
engaging in an internal assessment of the risks or liabilities that the company faces as a result of
its operations that may adversely affect the environment or the public’s health,” but not if the
proposal focuses on the “company minimizing or eliminating operations that may adversely
affect the environment or the public’s health.” Staff Legal Bulletin No. 14C (available June 28,
--2005). -In-Staff-Legal Bulletin No. 14€; the-Staff compared-the proposal it permitted tobe
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excluded in Xcel Energy Inc. (available April 1, 2003) (calling for a report by the board of
directors on “the economic risks associated with the Company’s past, present and future
emissions”, “the public stance of the company regarding efforts to reduce these emissions,” and
“the economic benefits of committing to a substantial reduction of those emissions related to its
current business activities (i.e., potential improvement in competitiveness and profitability”),
with Exxon Mobil Corp. (available March 18, 2005) (calling for a report “on the potential
environmental damage that would result from the company drilling for oil and gas in protected
areas” and “the implications of a policy of refraining from drilling in such areas”). Here, unlike
Exxon Mobil Corp., the Proposal neither requests that the Company minimize or eliminate
operations that may adversely affect the environment or the public’s health, nor requires that the -
report focus on the Company minimizing or eliminating such operations. Instead, similar to the
proposal in Xcel Energy Inc., the Proposal seeks a report merely assessing the potential risks that
the Company faces as a result of certain aspects of its operations that may adversely affect the
environment or the public’s health. Furthermore, although the preamble to the Proposal alludes
to certain environmental and public health issues in Indonesia, the action requested by the
resolution in the Proposal is for a report that focuses in particular on “potential financial and
reputational risks incurred by the company as an outgrowth of these operations.” This language
in the Proposal indicates that the main objective of the Proposal is not to address any particular
social policy issue, but instead to request a report that focuses on financial aspects of the
Company’s operations in Indonesia, which as previously discussed fall within the purview of the
Company’s ordinary business operations. Accordingly, the Proposal does not raise a
“sufficiently significant social policy issue” so as to bring it outside of Rule 14a-8(i)(7) under the
Exchange Act. Release No. 34-40018 (May 21, 1998). Instead, the Proposal merely addresses
the ordinary business of the Company.

Based on the foregoing, the Company believes that the Proposal deals with matters that
involve the Company’s ordinary business operations. Accordingly, and in view of the consistent
position of the Staff on prior proposals relating to substantially similar issues, the Company
believes that the Proposal is excludable pursuant to Rule 14a-8(i)(7) under the Exchange Act and
'we respectfully request that the Staff concur that it will take no action if the Company excludes
the Proposal from its 2006 Proxy Statement,

Pursuant to Rule 14a-8(j)(2) under the Exchange Act, filed herewith are six copies of this
letter as well as six copies of the Proposal. We would very much appreciate a response from the
Staff on this no-action request as soon as practicable so that the Company can meet its timetable
in preparing its proxy materials. If you have any questions or require additional information
‘concerning this matter, please call Kevin Keogh of White & Case LLP at (212) 819-8227.

WHITE & CASE

NEWYORK 5294131 (2K)
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Very truly yours,
i/\) /\A;(Z < Co.ai LLP

KK:EY

cc:  Britt D. Banks, Esq.
Sharon Thomas, Esq. :
Kenneth B. Sylvester, Office of the Comptroller of New York City

NEWYORK 5294131 (2K)
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RECD NOV 21 2005

THE C!TY OF NEW YORK TELEPHONE: (212)669-2013
OFFICE OF THE COMPTROLLER FAX NUMBER: (212) 6694072
BUREAU OF ASSET MANAGEMENT W COMPTROLLER fiYC.GOV
1 CENTRE STREET ROOM 736 EMAIL: KSYLVES@comptrofier.nyc.gov
NEW YORK, N.Y. 10007-2341
ASSISTANT COMPTROLLER WILLIAM C. THOMPSON, JR.
FOR PENSION POLICY COMPTROLLER

November 14, 2005

M. Britt D. Banks

Vice President, General Counsel and
Secretary

Newmont Mining Corp.

1700 Lincoln Street

Denver, CO 80203

Dear Mr. Banks:

The Office of the Comptroller of New York City is the custodian and trustee of the New
York City Employees’ Retirement System, the New York City Teachers' Retirement System,
the New York City Police Pension Fund, and the New York City Fire Department Pension
Fund, and custodian of the New York City Board of Education Retirement System (the
“funds”). The funds’ boards of trustees have authorized me to inform you of our intention to
offer the enclosed proposal for consideration of stockholders at the next annual meeting.

Letters from Bank of New York certifying the funds’ ownership, continually for over a year,
of shares of Newmont Mining common stock are enclosed. The funds intend to continue to
hold at least $2,000 worth of these securities through the date of the annual meeting.

I submit the attached proposal to you in accordance with rule 14a-8 of the Securities
Exchange Act of 1934 and ask that it be included in your proxy statement.

We would be happy to discuss this initiative with you. Should the Company's board of
directors decide to endorse its provision, the funds will ask that the proposal be

‘withdrawn from consideration at the annual meeting. If you have any questions on this
matter, please feel free to contact me at (212) 669-2013.

A 2 et

Kenneth B. Sylvester

Enclosures

Newmoat Mining human rights Itr, 2005
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NEWMONT MINING

WHEREAS, we believe that transnational corporations operating in countries with repressive
governments, ethnic conflict, weak rule of law, endemic corruption, or poor labor and
environmental standards face serious risks to their reputation and share value if they are seen to
be responsible for, or complicit in, degradation of the environment or human rights violations;
and,

WHEREAS, Newmont Mining has extensive mining operations on the islands of Sulawesi and

* Sumbawa in Indonesia; and,

WHEREAS, the company has employed submarine tailings disposal (STD) as a method of
disposing of toxic mining waste generated by its Indonesian mining operations; and

WHEREAS, in September, 2004, the New York Times reported that the STD method employed
by Newmont in Indonesia has been effectively banned in the United States under the provisions
of the Clean Water Act; and,

WHEREAS, in August, 2005, the Indonesian government filed criminal charges against the
company as well as a $133 million civil law suit on the grounds that Newmont’s Sulawesi
operations violated Indonesia’s toxic dumping laws, and that the marine environment adjacent to
those operations was contaminated with unnatural levels of arsenic and mercury that posed
significant health risks to the local population; and

THEREFORE, BE IT RESOLVED, shareholders urge management to review its operations in
Indonesia, with a particular reference to potential financial and reputational risks incurred by the
company as an outgrowth of these operations, and to report to shareholders on the findings of
this review.
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Securities Servicing
The Bank of New York
QOne Wall Screer

New York, NY 10286

N\

s - The BANK
2~ of NEWYORK
TR

2

‘November 14, 2005
To Whom It May Concern
Re: NEWMONT MINING CORP- CUSIP#: 651639106
Dear Madame/Sir:
The purpose of this letter is to provide you with the holdings for the above referenced asset
continuously held in custody from November 14, 2004 through today at The Bank of New York.in
the name of Cede and Company for the New York City Fire Department Pension Fund.

the New York City Fire Department Pension Fund 96,488 shares
Please do not hesitate to contact me should you have any specific concerns or questions.

Sincerely, -

g, ,
e %Aﬂ &

Alice Ruggiero
Vice President
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Securities Servicing
T'he Bank of New York
One Wall Street

New York, NY 10286

" The BANK

.~ of NEWYORK
November 14, 2005
To Whom It May Concern
Re: NEWMONT MINING CORP-NEWMONT MINING CORP-CUSIP#: 651639106
Dear Madame/Sir:
The purpose of this letter is to provide you with the holdings for the above referenced asset
continuously held in custody from November 14, 2004 through today at The Bank of New York in
the name of Cede and Company for the New York City Police Pension Fund.

the New York City Police Pension Fund 294,871 shares
Please do not hesitate to contact me should you have any specific concerns or questions.

Sincerely,

b /ﬁa@

Alice Ruggiero
Vice President

CFOCC-00037872



Securities Servicing
The Bank of New York
Qnc Wall Sereet

New York, NY 10286

© The BANK
of NEW YORK

November 14, 2005

To Whom It May Concern

Re: NEWMONT MINING CORP CUSIP#: 651639106

Dear Madame/Sir:

The purpose of this letter is to provide you with the holdings for the above referenced - asset
continuously held in custody from November 14, 2004 through today at The Bank of New York in

the name of Cede and Company for the New York City Employees' Retirement System.

The New York City Employees' Retirement System 457,244 shares
Please do not hesitate to contact me should you have any specific concerns or questions.

Sincerely,

4, L |
S gt
/ld( ‘- //%?{ 1
Alice Ruggicero
Vice President

CFOCC-00037873



Securities Servicing
The Bank of New York
QOne Wall Sureet

New York, NY 10286

- The BANK

E i of NEW YORK
ik
November 14, 2005 i

To Whom It May Concern
Re: NEWMONT MINING CORP- CUSIP#: 651639106
Dear Madame/Sir:

The purpose of this letter is to provide you with the holdings for the above referenced asset
continuously held in custody from November 14, 2004 through today at The Bank of New York in
the name of Cede and Company for the New York City Teachers' Retirement System.

the New York City Teachers' Retirement System 395,195 shares
" Please do not hesitate to contact me should you have any specific concerns or questions.

Sincerely,

Ed

7

z(}/ Z1. /{/r*‘;‘fu >
- u".

Alice Ruggiero

Vice President
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Securities Servicing
The Bank of New York
QOne Wall Street

New York, NY 10286

The BANK
- of NEW YORK

November 14, 2005

To Whom It May Concern

Re: NEWMONT MINING CORP- CUSIP#: 651639106
Dear Madame/Sir:

The purpose of this letter is to provide you with the holdings for the above referenced asset
continuously held in custody from November 14, 2004 through today at The Bank of New York in

the name of Cede and Company for the New York City Board of Education Retirement System.

the New York City Board of Education Retirement System 21,202 shares

Please do not hesitate to contact me should you have any specific concerns or questions.

Sincerely,

P
Yy //ju; pa 1
faf

Alice Rugg‘{e%o
Vice President

CFOCC-00037875



THE CITY OF NEW YORK
OFFICE OF THE COMPTROLLER

WILLIAM C. THOMPSON, JR.
COMPTROLLER

Janice Silberstein
ASSOCIATE GENERAL COUNSEL

BY EXPRESS MAIL
January 6, 2006

=

Securities and Exchange Commission 2 i
Division of Corporate Finance o =
Office of the Chief Counsel P
100 F Street, N.E. sz

Washington, D.C. 20549 .

perrd ]

: =2 e

Re: Newmont Mining Corporation ?Etf: P

Shareholder Proposal submitted by the New York City Pension Funds ¢t —

To Whom It May Concern:

I write on behalf of the New York City Employees' Retirement System, the New
York City Teachers' Retirement System, the New York City Police Pension Fund, the
New York City Fire Department Pension Fund and the New York City Board of
Education Retirement System (the "Funds") in response to the December 2, 2005
letter sent to the Securities and Exchange Commission (the "Commission") by the
firm of White & Case on behalf of Newmont Mining Corporation ("Newmont" or the
"Company"). In that letter, the Company contends that the Funds' shareholder
proposal (the "Proposal") may be omitted from the Company's 2006 proxy statement

and form of proxy (the "Proxy Materials") under Rule 14a-8(i)(7) under the Securities
Exchange Act of 1934.

I have reviewed the Proposal, as well as the December 2, 2005 letter. Based
upon that review, as well a review of Rule 14a-8, it is my opinion that the Proposal
may not be omitted from the Company's 2006 Proxy Materials. Accordingly, the

Funds respectfully request that the Division of Corporate Finance (the "Division")
deny the relief that Newmont seeks.

1. The Proposal

The Proposal consists of a series of whereas clauses followed by a resolution.
Among other things, the whereas clauses note: (a) the serious risk to the reputation
and share value of transactional corporations operating in politically and socially
troubled countries if they are seen to be responsible for, or complicit in, degradation
of the environment or human rights violations; (b) the extensive mining operations of
Newmont on the Indonesian islands of Sulawesi and Sumbawa; (c) the use of

- GENERAL COUNSEL ,
1 CENTRE STREET, ROOM 602 TELEPHONE:(212) 669-3163

WWW.COMPTROLLER.NYC.GOV

EMAIL: JSILBER@COMPTROLLER.NYC.GOV

e

o

J

\,

(3Aid

__submarine tailings disposal.(STD)-by-Newmont to dispose-of toxic-mining-waste-—-—- -~~~ -

generated by its Indonesian mining operations; (d) an article in the New York Times
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(9/8/04) indicating that the STD method employed by Newmont in Indonesia has
been effectively banned in the United States under the provisions of the Clean Water
Act; (e) that in August, 2005, the Indonesian government filed criminal charges
against the company as well as a $133 million civil law suit regarding the violation of
Indonesia’s toxic dumping laws and the contamination of the adjacent marine
environment with unnatural levels of arsenic and mercury thereby posing a significant
health risk to the local population. These clauses are followed by a resolved clause

that states:

THEREFORE, BE IT RESOLVED, shareholders urge management

to review its operations in Indonesia, with a particular reference to
potential financial and reputational risks incurred by the company

as an outgrowth of these operations, and to report to shareholders on the
findings of this review.

I1. The Company's Opposition and the Funds' Response

In its letter of December 2, 2005, the Company requested that the Division not
recommend enforcement action to the Commission if the Company omits the Proposal
under one provision of SEC Rule 14a-8: Rule 14a-8(i)(7) (relates to the conduct of the
company's ordinary business operations). Pursuant to Rule 14a-8(g), the Company bears
the burden of proving that this exclusion applies. As detailed below, the Company has
failed to meet that burden and its request for "no-action" relief should ‘accordingly be

denied.

A. The Proposal Does Not Relate to the Conduct of the Company's Ordinary
Business Operations and So May Not Be Omitted under Rule 14a-8(i)(7).

Due to Newmont's global stature, there has been extensive reporting of the ‘
indictment of Newmont’s Indonesian subsidiary and Newmont’s top executive in Indonesia,
an American citizen and the subsidiary‘s president, an American, over allegations of
dumping toxins into a bay near its mine, causing ilinesses in villagers. The Newmont
criminal trial is being watched in the boardrooms around the world. Rocky Mountain News
(8/6/05). The trial sets a precedent because no American company, in recent history, has
been indicted on criminal charges in any developing country. Id. The trial is an unusual
case of an American corporate giant facing criminal charges in a developing country. The
New York Times (8/6/05); The International Herald Tribune (8/6/05). “That the head of
operations for a major American company is being criminally prosecuted abroad is
exceptional enough. But the case has also become a test both of Indonesia’s legal system
and of the conduct of international corporations that operate in far-off lands, where local
people often feel that foreign businesses keep laxer standards than at home.” The New
York Times Company (8/5/05); The International Herald Tribune (8/5/05). The case
against Newmont is being closely watched by investors and environmentalists who are
waiting to see whether the Indonesian government will be prepared to punish a
multinational company for the first time in recent memory.” The Guardian (8/6/05);
Associated Press (8/5/05). A quilty verdict would increase pressure on the Indonesian
government to withdraw the license it granted Newmont to dump waste at sea in 1999.

"It would also complicate company plans to use submarine tailings disposal at a second. .

2
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mine it plans to open on Sumbawa in the next few years.” Associated Press Worldstream
(8/6/05). Although Newmont’s CEO Wayne W. Murdy stated that Newmont is determined
to win this case, “"Murdy’s headache, and perhaps that of many foreign investors in
Indonesia, is that many influential Indonesians are just as determined to win.” Fortune

International (9/5/05) *

Indonesia’s criminal trial against Newmont received extensive coverage again during
November 2005 when an Indonesian court dropped the civil case referenced in the Proposal
on jurisdictional grounds. At the time that news of the dismissal was disseminated, the media
consistently discussed details of the criminal trial while pointing out that the separate criminal
trial had not been affected by the court’s ruling. For example, it was reported in The Financial
 Times (London) (11/18/05) in an article headlined, “Newmont’'s Legal Woes Remain in Spite
of Victory in Indonesia,” that the criminal hearing was unaffected and was expected to
continue well into 2006. UPI (11/15/05) reported that while the decision to dismiss the civil
suit would ease some of the U.S. company'’s troubles, it still faced charges of criminal
pollution and that the president of Newmont’s Indonesian subsidiary faced a possable 10-year

jail sentence, if convicted.?

Notwithstanding this worldwide attention, the focus of the international business
community and the readily apparent significant social significance, the Company, without
explanation, chose to ignore completely the indictment and criminal trial in its December 2,
2005 letter. In so doing, Newmont has demonstrated insensitivity and a profound lack of
understanding of the significant social policy issues the Proposal raise. Without acknowledging
these material facts, the Company reached the erroneous, and indeed, preposterous
conclusion that because the Proposal does not address any significant social policy issue, it
should be excluded as one falling within the realm of "ordinary business." That the Company
ignores its extraordinary predicament in Indonesia is arrogant and strongly conveys the

urgency for the Proposal’s conclusion.

The fact that a proposal relates to ordinary business
matters does not conclusively establish that a
company may exclude the proposal from its proxy
materials. As the Commission stated in Exchange
Act Release No. 40018, proposals that relate to
ordinary business matters but that focus on
“sufficiently significant social policy issues . . .

1 See also Taipei Times (8/20/05); The Houston Chronicle (8/7/05); The Washington Post (8/6/05); Associated
Press (8/6/05); Charleston Gazette (8/6/05); Pittsburgh Post-Gazette (8/6/05); Financial Times (8/5/05); Deutsche
Presse Agentur (8/5/05); Australian Associated Press Pty. Ltd. (8/5/05); Orlando Sentinel (8/5/05); Japan Economic
Newswire (8/5/05); BBC (8/5/05); The Atlanta Journal-Constitution (8/5/05); Turkish Press (8/5/05); St. .Paul Pioneer

Press (8/5/05).

2 See also Thai Press Reports (11/17/05); The New York Times (11/16/05); St. Paul Pioneer Press (11/16/05); The

Australian (11/16/05); Rocky Mountain News (11/16/05); BBC (11/15/05); Associated Press (11/ 15/05); Grand Forks
Herald (North Dakota) (11/15/05); The Miami Herald (11/15/05); Jakarta Post (11/15/05); Deutsche Presse-Agentur

(11/15/05).
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Staff Legal Bulletin, SLB 14A (July 12, 2002)(footnotes omitted in citations to

would not be considered to be excludable because
the proposals would transcend the day-to-day
business matters." See Amendments to Rules on
Shareholder Proposals, Exchange Act Release No.
40018 (May 21, 1998).

Bulletin).

The Bulletin then reviewed the SEC’s historical position of not permitting
exclusion on ordinary business grounds of proposals relating to significant policy

issues:

Id.

The Commission has previously taken the position
that proposals relating to ordinary business matters
"but focusing on sufficiently significant social policy
issues . . . generally would not be considered to be
excludable, because the proposals would transcend
the day-to-day business matters and raise policy
issues so significant that it would be appropriate for
a shareholder vote." The Division has noted many
times that the presence of widespread public |
debate regarding an issue is among the factors to
be considered in determining whether proposals
concerning that issue "transcend the day-to-day
business matters."

, The extent to which the indictment and the prosecution for
alleged criminal pollution has attracted media attention reflects the degree
of public concern over the issue and supports a finding that the Proposal is
not excludable. The Proposal is concerned with the Company’s indicted
environmental practices and the deep risks this poses, not only to the
Company’s finances, but to Newmont’s very reputation.

In addition to its disregard of the facts, the Company failed to support its position by

citing any persuasive no-action letters. None of the no-action letters Newmont cited

present a Proposal intertwined with a grave state of affairs akin to the subject situation. It
should be noted that Newmont did not address General Electric (January 28, 2005), which
provides the most analogous situation. The factual circumstances surrounding the Proposal
in General Electric included conducting business with terrorist states. Not surprisingly, the

Staff rejected the Company’s argument that the Proposal related only to “ordinary
business.” Newmont’s current situation in Indonesia, i.e., the criminal indictment of a
subsidiary and its president based upon the Company’s environmental practices and a

continuing criminal trial, may present an even more significant social policy issue and be
even less like “ordinary business” than was the case in General Electric.
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The Company’s reliance on the Division’s Staff Legal Bulletin No. 14C (June 28, 2005) is
misplaced. Contrary to the Company’s assertion, the subject situation is more akin to Exxon
Mobit Corp. (March 18, 2005) than to Xcel Energy Inc. (April 1, 2003) As in Exxon, the
Proposal is focused on a significant social policy issue, i.e., alleged hazardous environmental
operations. The Proposal seeks a report on the potential financial and reputational risk to
continuing these operations that underlie the indictment and pending criminal trial, and is not
seeking internal assessment as was the case in Xcel. A review and risk analysis could result
in the recommendation that Newmont minimize or eliminate these operations given the
financial and reputational risk. Whether to continue, minimize or stop such mining operations
that underlie the indictment against the company represent a significant social policy issue.
Further, the Proposal in Xcel did not seek a report on the reputational risk, unlike the subject
Proposal, General Electric and Exxon.

For all of those reasons, the Company has failed to prove that the Proposal may be
excluded under Rule 14a-8(i)(7).

Conclusion

For the reasons stated above, the Funds respectfully submit that the Company's .
request for "no-action" relief should be denied. Should you have any questions or require
any additional information, please contact me. '

Thank you for your time and consideration.

Very truly yours,

> % ’
Arecsl etz e~
Janice Silberstein
Associate General Counsel

cc:  Kevin Keogh, Esq.
White & Case LLP
1155 Avenue of the Americas
New York, New York 10036-2787
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© DIVISION OF CORPORATION FINANCE |
- .INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporatxon Fimance believes that its responsibility w1th respect to
‘matters arising under Rule 14a-8 [17 CFR 240. 14a-8}, as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determnine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
. under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company

i support of its intention to exclude the proposals from the Company’s proxy materials, as well
- as any information furnished by'ﬂie propon,ent or the proponent’s rcprmntative.

Although Rule 14a-8(k) does not Tequire any communications from shareholdcrs to the
Commission’s staff, the staff will always consider information concerning alleged violations ef
‘the statutes administered by the Commission; micluding argument as to whether or not activities

proposed to be taken would be violative of the statute or rule involved. The receipt by the staff -

of such mformation, however, should not be construed as changing the staff’s inforrnal
_procedures and proxy review into a formal or adversary procedure. -

. It is important to note that the staff's and Commission’s no-action responses to
‘Rule 14a-8(j) submissions reflect only-informal views. The determinations reached in these no-

action letters do not and cannot adjudicate the merits of a company’s position with respect fo the -

proposal. Only a court such'as 2 U.S. Distriet Court can decide whether a company is oblxgated
‘to include shareholder proposals i its proxy maferials. Accordingly a discretionary

. detenmination not to recommend or take Commission enforcement action, does not preclude a

* proponent, or any shareholder of a conipany, from pursuing any rights he or she may have agamst
the company in court, should the management oxmt the proposal from the company"s praxy
material.
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January S, 1995
VIA OVERNIGHT MAIL
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Securities and Exchange Commission
Office of Chief Counsel

Division of Corporzation Finance

450 Fifth Street, N.W.

Washington, D.C. 20549

Re:  Nordstrom, Inc. — Shareholder Proposal of Amalgamated Clothing & Textile Workers
Union under Rule 14a-8
Dear Sir/Madam: '

Pursuant to Rule 14a-8(d) under the Securities Exchange Act, as amended, Nordstrom, Inc. (the
"Company") hereby gives notice of its intention to omit from its proxy statement and form of
proxy (collectively, the "1995 Proxy Materials®) for its 1995 Annual Meeting a proposal (the
"Proposal”) submitted by Michael R. Zucker of the Amalgamated Clothing & Textile Workers
Union (the “Proponent"} by letter dated December 7, 1994.

Enclosed are six copies of each of the following: : : )
(1) this letter; |
(2)  the Proponent’s letter to the Company (including the Proposal and statement in '
support thereof);

(3)  An opinion (the "Legal Opinion") of Lane Powell Spw's Lubersky, counsel to

_the Company, in support of the Company’s position that it may omit the Proposal
g “from its 1995 Proxy Materials; and

@) v‘&fs"!‘hc Nordstrom Partnership Guidelines, the Company’s letter dated April 26,
1994 to its vendors, and a press release by the Company dated May 12, 1994.

The Company believes that it may omit the Proposal from its 1995 Proxy Materials for the
reason set forth in the Legal Opinion, i.e., that it is moot under Rule 14a-8(c)(10).
Accordingly, the Company requests the concurrence of the staff of the Division of Corporation

Finance that no enforcement action will be recommended if the Company omits the Proposal
from its 1995 Proxy Materials.

By copy of this letter and all enclosures, the Company is concurrently notifying the Proponent
of its intention to omit the Proposal from its 1995 Proxy Materials.

1201 Tifth Avands Soatdle Wachinotan GRINTLIANT /I AR
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fchange Commission

-

Page 2

We would appreciate your earliest response to our position that the Proposal may be omitted
from the 1995 Proxy Materials in order for the Company to prepare and to mail its 1995 Proxy
Materials to shareholders in a timely fashion.

Plezse acknowledge your receipt of this letter and enclosures by date-stamping the enclosed
additional copy of this letter and returning it in the enclosed, seif-addressed envelope. Should
you have any questions regarding this no-action request, please call the undersigned at (206)
628-1151 or, if I am unavailable, D. Wayne Gittinger or Michael E. Morgan of Lane Powell
Spears Lubersky at (206). 223-7000.

Very truly yours,
NORDSTROM, INC.

Raymond A. Johnso

Co-President

RAI:bjs
Enclosure
cc:  D. Wayne Gittinger

v
D,
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JACK SHERMKHAN
Prvoident

ARTHUR LOEVY

Yia Pacsimile end Ragteterad Mail

December 7, 1994

Ksrea H. Purpur, Corporate Sccrctary

Nordstrom, Inc.

1321 Scoond Avenue, 5tk Floor

Seattle, WA 98103 '
Fax: (206) 233-6339

Dmeupur.

Oa behalf of the Southern Reglonsl Jolnt Bogrd of the Amalgamated Clotiing and Textile Workers
Union (ACTWU), we harcby submit the attached resolution which requests that the company's Board
of Directocs repoct oa lis overscas sourcing policies and adopt 2 set of standards rogarding its
" pelationships with oversaas suppliers. We beliove that conditions st forelgn manufacturing facilities
is an ares of increzsing ¢oncem for U.S. retailers, their customers and their shereholders.

We would Eke to hve the sttached resokution inckaded n the compeny's proxy statement for the rext
annel meeting of shareholders pursuant to rale 14-a(¥) of the Securities and Bxchenge Act. Also

attachad is & lotter vedfiing ACTWU Southem Regior’s beneficial ownership of fosty-one (47) shares
of Nordstrom, Inc. cotmon stock. The Socthern Region intends to hold this stock through the date

of the comptsy’s ancual meeting.
If you have sny questions o require further Information, please call me at (202) 745-1710.

eaclosurce
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REVISED PROPOSAL

RESOLVED: That the sharcholders of Nordstrom, Inc. (the "Company") request that the Board of
Directors pregigre a report to shareholders at reasonable expense which describes current policies for
its relationsh:i¢ with suppliers and discusses the Company’s current and future compliance efforts and
plans. The report should include a description of how the Company's policies, efforts and plans

compare to the following minimum criteria:

1)  the Company will not do business with suppliers which:
- utilize forced or prison labor
- employ children under compulsory school age or legal working age
- fail to maintain safe and healthy work environment
- fail to follow prevailing practice and local laws regarding wages and hours
contribute to local environmental degradation; and

2) the Company will verify its suppliers' compliance through certification, regular inspecticns

and/or other monitoring processes.

L]

SUPPORTING STATEMENT

As U.S. companies increasingly import goods from overseas, concern is growing about working
conditions in many countries which fall far below the most basic standards of fair and human
treatment, We believe our Company, which relies heavily on imports, should be taking active steps
to ensure that its overseas suppliers meet certain minimum standards for the treatment and work

conditions of its employees.

While it is illegal to knowingly import goods into the U.S. made by forced or prison labor, it is well-
documented that China has an extensive system of forced labor which produces goods for export.
International human rights groups estimate that over 200 million people continue to work under
forced cr prison labor conditions. The United Nations reports that child labor continues to be a
serious international problem and is increasing in Africa and Asia. Widely publicized reports on child
labor in Bangladesh and unsafe working conditions in Thailand where goods were being
manufactured for export to the U.S. have also brought home for American customers, companies,
and shareholders alike the need to ask questions about where and under what conditions U.S.-sold

goods are being made.

A number of U.S. companies including leading retailers have adopted corporate codes of conduct in
recent years that seck to ensure goods they import do not come from suppliers where these kinds of
problems persist. The U.S. Congress has responded to concems about goods made by overseas
suppliers by introducing various measures including legislation that would make it a criminal offense
to import goods made by child labor, and that would require U.S. businesses participating in joint
ventures in China to follow a corporate code of conduct that would incorporate the standards

discussed here.

We believe it is important that our Company not only voice support for minimum supplier standards, -

but also maintain a system of verification that ensures the Company does business with only
complying suppliers and that protects the Company from legal and other implications of supplier
conduct. Our Company's image and the actions behind that image are of great concern to
shareholders, and we believe efforts to adhere to high corporate standards make both moral and

economic sense.,
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Law Offices

1420 Fifth Ave.
Suite 4100
Seartle, WA
©8101.2338

(206) 223-7000

Telex: 32-8808
Facsimile:
(208) 223-7107
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Including
Professicsal
Corporations

Aunchorage. AK
Los Angeles. CA
Mount Vernon, WA
Olympia, WA
Portand. OR
Seattle, WA

London, Eagland

LANE 000034

POWELL

~

January 5, 1995

Nordstrom, Inc.
1501 Fifth Avenue
Seattle, WA 98101-1603

Re:  Nordstrom, Inc. — Shareholder Proposal of Amalgamated Clothing & Textile
Workers Union under Rule 14a-8

Gentlemen:

You have asked us to review the letter dated December 7, 1994, from Michael R. Zucker
of the Amalgamated Clothing and Textile Workers Union (the "Proponent™), a record
holder of shares of the Company’s common stock, and an attached resolution and
supporting statement (collectively, the resolution and supporting statement are referred
to herein as the "Proposal”) for the purpose of determining whether the Proposal must
be included in the Company’s 1995 proxy statement and form of proxy (the "Proxy
Materials").

In rendering this opinion letter, we have relied as to matters of material fact unon the
representations of the Company’s management, but we have no reason to believe that any
such represeatations are incorrect or incomplete. Furthermore, in our capazity as general
counsel to the Company, we bave assisted the Company in counection with the
formulation, adoption and distribution of The Nordstrom Partnership Guidelines.

Subject to the foregoing, and on our examination of such questions of law we have
decmeq necessary or appropriate for the purpose of this opinion, it is our opinion that the
Propoggf may be properly omitted from the Company’s Proxy Materials pursuant to the
provisions of paragraph (c)(10) of Rule 14a-8, as a proposal that has been rendered moot.
Rule 14a-8(c)(10) provides that “the registrant may omit a proposal and any statement in
support thereof from its proxy statement and form of proxy. . . . [if the proposal has
been rendered moot.” The Securities and Exchange Commission permits the omission
of proposals that have beea "substantially implemented by the issuer.” See SEC Release
No. 34-20091 (August 16, 1983).

The Proposal requests that the Company’s Board of Directors commit the Company to
a "code of conduct” and prepare and submit a report to shareholders describing the
Company’s supplier policy and compliance efforts. Significantly, the code of conduct
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requested by the Proponeat is nearly identical to The Nordstrom Partnership Guidelines
(the "Guidelines"), which was adopted by the Company on April 26, 1994. The
Guidelines were mailed to 2l of the Company's approximately 30,000 veadors in April
and May of 1994 and took effect on June 1, 1994. See the Guidelines and the
Company’s letter to vendors dated April 26, 1994, copies of which are eaclosed.

A comparison of the Proponent’s "code of conduct” and the Guidelines reveals that the
Guidelines include each form of prohibited supplier conduct listed in the Proposal and
include the means to verify compliance as requested in the Proposal. The Proponent, for
example, requests that under the code of conduct the Company will not do business with
suppliers which:

) utilize forced or prison labor; .

(2)  employ childrea under compulsory school age or legal working age;

(3)  fail to follow prevailing practice and local laws regarding wages and
hours;

(4) fail to maintain a safe and healthy working eavironmeat; or

(5)  contribute to local eavironmental degradation.

In addition, the Proponent requests that the Company verify its suppliers’ compliance
through certification, regular inspections and/or other monitoring processes.

Under the Guidelines, the Company’s vendors are expected to refrain from:

(1)  wutilizing prison or forced labor;
(2)  wutilizing child labor;
(3)  failing to offer wages, hours and overtime consistent with prevailing local
industry standards;
*{#) failing to provide safe and healthy work eavironments for their workers;
(5) failing to demonstrate 2 commitment to the environment;
(6) failing to comply with all applicable legal requiremeats; or
(7)  discriminating.

Furthermore, the Company continues to monitor compliance with the Guidelines and to
undertake random on-sitc inspections of vendor faciliies. We understand that

contemporaneously with the adoption of the Guidelines, for example, senior

represeatatives of the Company visited foreign manufacmrers to conduct on-site
inspections of their facilities.
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The Guidelines address each area of business conduct contained in the Proponent’s
suggested code of conduct. We do not believe that the slight differences between the
Proposal and the Guidelines, such as the use of regular or random inspections to ensure
compliance, are significant enough to distinguish the Proposal from the Company’s
ongoing program under the Guidelines. It is well recognized that the Company need not
adopt a shareholder proposal word-for-word to avail itself of Rule 14a-8(c)(10), but needs
only to have "substantially implemented” it. In the Commission’s view, “a determination
that the Company has substantially implemented the proposal depends upon whether its
particular policies, practices and procedures compare favorably with the guidelines of the
proposal.” Texaco, Inc. (March 28, 1991).

The Proponent also requested that the Company prepare a report for its shareholders
describing its policies and compliance efforts. The Company has previously provided
information regarding its supplier policy to the general public in a press release dated
May 12, 1994 (in which it also offered a copy of the Guidelines to interested persons).
Sec the Company’s press release dated May 12, 1994, a copy of which is enclosed. This
publication conforms to the Commission’s position holding proposals that request the
disclosure of information to shareholders to be moot where the issuer has already
publicized the type of irformation requested by the proposai. See, e.g., McDonald’s
Corporation (March 11, 1991); Woolworth Corporation (April 11, 1991).

For all of the above reasons, we believe the Proposal is moot under Rule 14a-8(c)(10)
and the Company can properly exclude the Proposal from its Proxy Materials.

Very truly yours,

LANE POWELL SPEARS LUBERSKY

- ool ey

cc: Raymond A. Johnson

LPSEA! KACGI\MAR\IQ2IOMAR.LTR
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Via Hand Delivery

February 2, 1995

U.S. Securities and Exchange Commission

Office of Chief Counsel .
Division of Corporation Finance

450 Fifth Street, NW.

Washington, D.C. 20549

Re:  Nordstrom, Inc.: Shareholder Proposal Submitted by the Amalgamated Clothing and Textile
Workers Union

Dear Sir/Madam:

On behalf of the Amalgamated Clothing and Textile Workers Union, we hereby file this letter in
response to Nordstrom, Inc.'s request for a “No Action" letter. Pursuant to Rule 14a-8(d), enclosed
are five additional copies of this letter and attachments.

On January %1995, Nordstrom, Inc. (the "Company") notified the Securities and Exchange
Commission (the "Commission") of its intention to omit the sharebolder proposal (the "Proposal*)
submitted to the Company by the Amalgamated Clothing and Textile Workers Union (the
“Proponent”) under Rule 14a-8(c)(10), which states that an issuer may omit a proposal if the issuer
has already substantially implemented the proposal, and requested that the Commission issue a *No
Action" letter of support of that intention. The Proposal requests that the Company: 1) establish a
set of standards for its suppliers which meets certain minimum criteria; and 2) prepare a report to
shareholders describing and reporting on its policies as well as its current and firture compliance
efforts with respect to those policies.

JACK SHEINKMAN

ARTHUR LOEVY

A
o

TR
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It is our position that the Company has failed to show it has made any serious attempt to implement
the reporting aspect of the Proposal, which goes to the substance of the request that shareholders be
provided with information to allow them to assess the Company's position and actions in this policy
area. In fact the Company’s conduct in this matter is evidence of the Company's reluctance to
implement the request. The previous Commission decisions cited by the Company only further
illuminate the gap between the standard of "substantial implementation” and the Company's actions
to date. For these reasons, as set forth in greater detail below, we believe the Company’s request for

“No Action" should be denied.
Proponent is Prepared to Revise the Pr:

The Proponent recognizes that the Company apparently previously took steps to implement the first
aspect of the Proposal, namely adopting a set of standards for its suppliers which meet certain
minimum requirements. The Pmponent agrees with the Company that the policy statement provided
by the Company to the Proponent in response to the submission of the Proposal contains a number
of the elements detailed in the first aspect of the request. In order to distinguish for shareholders and
the Commission the actions taken by the Company to date from the actions requested which remain
to be taken, the Proponent is willing to revise the Proposal to omit the aspect of the request asking
the Company to adopt a policy of this type. Attached is a revised proposal for consideration by the
Commission and the Company which omits the portion of the Proposal requesting the Company to
adopt the policy in question. If the Company's inclusion of the revised Proposal, rather than the
Proposal, would avoid confusion over the first aspect of the reauest, the Proponent is amenable to

use of the modified Proposal.

Rule 14a-8(c)(10

The Company's conduct in this matter - namely its resistance even prior to receipt of the Proposal
to providing information about the existence and substance of any corporate policy on supplier
standards ~- relates directly to the request that the Propcnent seeks to put before shareholders and
to the failure by the Company to implement that request. Over one month before the Company's
submission dqdhne for shareholder proposals, in a letter dated October 20, 1994, the Proponent
asked the Company for information about any corporate standards it had in place regarding its
suppliers and the Company’s success in implementing and enforcing any such standards. The letter
further informed the Company that the Proponent was considering filing shareholder proposals at
certain companies on the issue of supplier standards. (A copy of this letter is attached as Exhibit 1.)

The Company did not respond to this communication before the proposal submission deadline, -

December 7, 1994, on which date the Proposal was then submitted to the Company. Three weeks
later, on December 30, 1994, the Company responded by providing the Proponent with three and a
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half pages of information along with a cover letter indicating it would seek to omit the Proposal in
six calendar days if it was not withdrawn. The information provided by the Company consisted of
a one-page policy statement, a double-spaced press release announcing the adoption of the policy,
and a cover letter addressed to the Company's vendors. (A copy of this communication from the
Company is attached as Exhibit 2.)

The Company'’s outside counse! spoke with a member of our staff on January 6, 1995, and indicated
that aithough the Company had filed its "No Action® request with the Commission the previous day
for scheduling reasons, the Company was interested in whether the Proponent was satisfied with the
information provided. Upon invitation, the Proponent detailed in a letter transmitted via facsimile the
same day the type of additional information sought. (A copy of this letter is attached as Exhibit 3.)
On January 9, 1995, the Company responded through its outside counsel by providing the Proponent
with additional copies of the Company’s request for “No Action" and the minimal information
previously supplied by the Company. Its cover letter does not acknowledge the request made for
additional information. (A copy of this communication is attached as Exhibit 4.) It appears to us that
although the Company is highly interested in the Proponent thhdrawmg the Proposal, it has no
interest in implementing the Proponent's request.

The Company has also failed to meet its burden of showing that the Proposal is moot under Rule 14a-
8(cX10). The three Commission letters cited by the Company in support of its position in fact draw
out these shortcomings and instead make clear that the Company has not met the standards of
“substantially implemented" demonstrated in these other cases.

The Company attempts to compare its position favorably with the position of Texaco by dtfng the
Commission letter, Texaco Inc, (available March 28, 1991). (Proposal requesting that the company
adopt a detailed set of environmental standards commonly known as the "Valdez Principles.”) In the
case cited, the company clearly went beyond satisfying the shareholder proposal in question. In
support of its position that it had already substantially implemented a comprehensive environmental
policy that in fact went beyond the principles it was being asked to institute, the company supplied
over one hundred pages from internal and external sources documenting its extensive environmental
policies and pnaim In rendering its opinion that the company's existing policy compared favorably
with the proposs in question, the Commission was able to note that extensive "policies, practices and
procedures with respect to the environment administered by the Company address the operational and
managerial programs as well as make provisions for periodic assessment and review as outlined by
the guidelines of the proposal." We believe the scant information provided by the Company in
support of its position that it has substantially implemented a set of sourcing standards make it
difficult if not impossible to draw a similar conclusion in this case.

The volume of information provided aside, however, the other distinguishing factor here is that in the
case of Texaco, the shareholder proposal involved only adopting a set of standards, while this
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Proposal also requests a report to shareholders. There is no basis for the Company's claim that the
reporting aspect of the Proposal has been satisfied.

The Company asserts that it satisfied the reporting aspects of the Proposal when it released a 362-
word press release over a private business wire on May 12, 1994. A search of on-line indices of all
major national and regional newspapers, magazines and business journals, from that date to the date
of this letter, however, revealed not a single reference to the Company’s policy. (A copy of the record
of the indices search is attached as Exhibit 5.) Far from having disseminated the type of
communication indicated by the Proposal to its shareholders or, alternatively, the public, we believe
the Company instead has barely made the fact of the existence of its policy available.

That the Company has failed to implement the reporting aspects of the Proposal is clearly drawn out
by the additional two Commission letters cited by the Company, Woolworth Corporation (available
April 11, 1991) and McDonald's Corporation (available March 11, 1991). The shareholder preposal
in __mvg@_s had two parts, similar to the Proposal, namely that the company’s board of directors
create a committee to examine the issue of mistreatment of animals in stores that sold pets and that
the committee prepare a report to shareholders to be available in the following year, 1992. The
company clearly met both these requests. In its determination the Commission noted that the
company had both previously created an advisory board of the type and with at least the scope
requested by the shareholder proposal, and had committed to having its advisory board produce a
report to be available to shareholders sometime in 1992. In the situation here, in contrast, the
Company has proved reticent to demonstrate to its shareholders that it has even adopted a policy and
totally unwilling to implement the second aspect of the Proposal. It is exactly the standard met in
Woolworth's — that the Company commit to the release of a report to be available to shareholders --

that the Company has ignored and by all appearances intends to continue to ignore.

The Company's shortcomings in making information of the type requested available to shareholders
is similarly illuminated in the final Commission letter cited by the Company, McDonald's Corporation.
The proposal requests that the company provide information to its shareholders and customers on
the environmental and health effects of producing and consuming one of its principle products,
ground beef. Notwithstanding that the information requested in the proposal was generally publicly
available from sources other than the company, the company was able to demonstrate, as noted by
the Commission in its letter, that it had made a "wide variety” of information available on 2 "regular
basis" to customers and shareholders, in its stores and in various shareholder communications. The
information shared with these groups included the existence of entire company departments called
“Nutrition" and "Environment” which the company said dealt with company matters in these areas,

including providing information to shareholders and customers. The Commission further noted that
the company intended to pubhc:zc the continued availability of this information in an upcoming
shareholder communication” in expressing its view that the company had substantially implemented
the proponent's request for information. The insubstantial three pages of information provided by the
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Company not upon request, but upon the filing of the Proposal, hardly meets the standard established
for providing information in the case of McDonald's. The resistance by the Company to providing
the information requested in the Proposal and the Company's attempts to compare its minisnal
communication to the public about its policies to the extensive and substantial information provided
by companies in the other cases cited can only make clear the Company's failure to address the

Proposal.

The insubstantial proof of the existence of a corporate policy at the Company is far from the goal of
the Proposal of having the Company communicate in a substantial way with shareholders about the
nature, operation and success of corporate sourcing standards at our Company. Based on the

foregoing, we believe that the Company has failed to show it has rendered the Proposal moot under
14a-8(c)(10). We respectfully request that the Commission deny the Company's request for "No

Action.”

A copy of this letter and attachments has also been provided to the Company. If the Commission has
questions or requires further information, please contact me at (202) 745-1710.

Sincerely,

WL%

Michael R. Zucker
Director

Enclosure
cc: Raymond A. Johnson, Co-President, Nordstrom, Inc.
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Re: Nordstrom, Inc. {(the "Company")
Incoming letter dated January 5, 1995

The proposal requests that the Board of Directors commit to
a code of conduct to ensure its overseas suppliers meet basic
standards of conduct, and prepare a report which describes
current policies and discusgses the Company's current and future
compliance efforts and plans.

There appears to be some basis for your view that the
proposal may be excluded under Rule 14a-8(c) (10) as moot.
Accordingly, the staff will not recommend enforcement action to
the Commission if the Company omits the proposal from its proxy
materials in reliance on Rule 14a-9(c) (10). In reaching a
position, the staff has not found it necessary to address the
alternative bases for omisgion upon which the Company relies.

.

Sincerely,

Andrew A. Gerber
Attorney-Advisor
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RESPONSE OF THR OFFICE OF CHIEF COUNSEL
DIVISION OF CORPORATION FINANCE -

Re: Pacific Gas & Electric Company (the "Company")
Incoming letter dated December 4, 1952

The letter concerns the following four proposals: (1) non-
salary compensation of management should be tied to pexrformance
indicators; (2) ceilings should be placed on future total
compensation of officers and directors, thereby reducing their
compensation; (3) total compensation of the chief executive
officer should be tied to the Company's performance; and (4)
compensation of the board of directors should be paid in common
gtock.

There appears to be some basis for your view that the third
proposal may be omitted from the Company's proxy materials in
reliance on Rule 14a-8(c) (11) as substantially duplicative of the
first and second proposals. Under the circumstances, the
Division will not recommend enforcement action to the Commission
if the Company omits the third proposal from its proxy statement
in reliance on Rule 14a-8(c) (11) if either proposal 1 or proposal
2 is included in the Company's proxy statement.

The Division is unable to concur in your view that the
gecond and fourth propogals may be omitted from the Company's
proxy materials under Rule 14a-8(c) (11) as substantially
duplicative of the other proposals. The principal thrust of the
second proposal appears to be the reduction and imposition of
ceilings on total compensation of executive officers and
directors. In contrast, the principal focus of the first
proposal appears to be linking non-salary compensation of
management to certain performance standards. The fourth proposal
is distinguishable from these two proposals in that it relates to
the form of compensation of the members of the board of
directors. Accordingly, the staff does not believe that Rule
14a-8(c) (11) may be relied on as a basis upon which to exclude
the second and fourth proposals from the Company's proxy
materials.

In addition, there appears to be some basis for your view
that the first and second proposals may be excluded under Rule
14a-8(c) (1) as not comstituting proper subjects for shareholcer
action under state law. It appears that these defects could be
cured if the proposals were revised in the form of requests that
the board of directors “take the necessary steps" to implement
the proposals. If the proponents provide the Company with
proposals revised in this manner, within seven (7) calendar days
of receipt of this letter, the staff does not believe that Rule
14a-8(c) (1) may serve as a basis upon which to exclude the first
and second proposals.
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The Division is unable to concur in your view that the
first, second and fourth proposals may be excluded under Rule
14a-8(c) (3) as false and misleading within the meaning of Rule
l4a-9. However, there appears to be some bagis for your view
that the second clause of the first proposal, "Long-term Debt has
gone up significantly during 1991 and even over the 1988 level,"
may be excluded under Rule 14a-8(c) (3) as potentially false and
misleading within the meaning of Rule 14a-9. According, the
staff will not recommend enforcement action to the Commission if
the Company omits this clause from its proxy materials in
reliance on Rule 1l4a-8(c)(3). In addition, there appears to be
some basgsis for your view that the firgt clauge of the first
proposal, "the Company awarded $5,747,962 to 13 executive
officersg, " may be excluded under Rule 14a-8(c) (3). It appears
that this defect may be cured if the proponent revises this
sentence to state that the Company awarded "$3,511,135" to 13
executive officers. Accordingly, if the proponent provides the
Company with a proposal reviged in this manner within seven
calendar days of his receipt of this letter, the staff does not
believe that the Company may rely on Rule 1l4a-8(c) (3) to omit
this portion of the proposal.

In addition, you have expressed your view that the first and
second proposals may be omitted under Rule 14a-8(c) (7) because
they relate to the Company's ordinary business operations. In
the Division's view, it is not clear whether these two proposals
are directed at compensation for the Company's executive cfficers
and directors or relate to general compensation policy. If the
proposals are intended to limit executive compensation and if
the proponents provide the Company with amended proposals making
such limitations clear within seven calendar days of the receipt
of this letter, the Division is unmable to conclude that the
proposals may be omitted under Rule 1l4a-8(c) (7). In view of the
widespread public debate concerning executive and director
compensation policies and practices, and the increasing
recognition that these issues raise significant policy issues, it
is the Divigsion's view that proposals relating to senior
executive compensation no longer can be considered matters
relating to a registrant's ordinary business.
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December 4, 1992

Securities and Exchange Commission
Office of Chief Counsel

Division of Corporation Finance
450 Fifth Street, N.W.

Stop 3-3

Washington, D.C. 20549

Re: Pacific Gas and Electric Company
Shareholder Proxy Proposals

Regarding Executive Compensation
Dear Sir or Madam:

Pacific Gas and Electric Company (the “Company") has received four shareholder
proposals regarding executive compensation for inclusion in its proxy materials for
the 1993 Annual Meeting of Shareholders. In March 1992, Mr. Swapan K.
Bhattacharjee submitted a proposat regarding the “non-salary compensation” of
management, which is attached hereto as Exhibit A. In April 1992, Mr. William J.
McEvoy submitted a proposal regarding the compensation of officers, employees
and directors, which is attached hereto as Exhibit B. In July 1992, Ms, Lisa Rossi
submitted a proposal regarding the compensation of the Company’s Chief Executive
Officer, which is attached hereto as Exhibit C. Finally, in late July 1992, Mr. Nick
Rossi submitted a proposal regarding director compensation, which is attached
hereto as Exhibit D.

The Company believes that the proposals submitted by Mr. McEvoy, Ms. Rossi and
Mr. Rossi may be omitted from its proxy materials pursuant to Rule 14a-8(c)(11) of
the Securities Exchange Act of 1934 (the "Exchange Act") on the ground that these
proposals are substantially duplicative of Mr. Bhattacharjee’s previously submitted
proposal, which will be included in the Company’s proxy materials if amended as
specified below to conform with the Exchange Act proxy rules. The Bhattacharjee
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proposal, as currently drafted, may be omitted pursuant to Rule 14a-8(c)(1) as an
improper subject for shareholder action and pursuant to Rule 14a-8(c)(7) because it
is not clearly limited to executive officer and director compensation. The McEvoy
proposal, as currently drafted, may also be omitted pursuant to Rule 14a-8(c)(7) to
the extent that it seeks to limit the compensation of Company employees who are not
directors or executive officers and to the extent that it will affect retired executives’
benefits. Finally, all four shareholder proposals may be omitted pursuant to Rule
14a-8(c)(3) on the ground that they contain false and misleading statements contrary
to Rule 14a-9.

SUMMARY OF PROPOSALS

1.  Bhattacharjee Proposal

Mr. Bhattacharjee’s proposal would require that Company management
receive all "non-salary compensation” based on (i) GNP and other national
economic indicators; (ii) common stock performance; (iii) operating cost; and
(iv) long-term debt burden. Mr. Bhattacharjee’s proposal would also require
that an independent body establish a formula for performance rating based
upon these four elements, with ratings to be adopted by the shareholders.

2.  McEvoy Proposal

Mr. McEvoy’s proposal requests the Board of Directors to amend the
Company’s "governing instructions” to (i) limit the"total income" from the
Company (excluding dividends) received by any officer or employee to
$400,000 per year, including an incentive mechanism proposed by Mr
McEvoy based on the annual increase in the common stock dividend; (i)
limit increases in "total income" to three percent per year; (iii) limit Board of
Directors compensation to $500 per meeting or $12,000 per year; and (iv)
limit "retirement pay" to 60 percent of the average of the employee’s three
highest years of salary for 20 years of service.

3. Lisa Rossi Proposal

Ms. Rossi’s proposal recommends that the Board of Directors (i) limit the
Chief Executive Officer’s "beginning total compensation” to 25 times the
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average employee’s 1992 annual wages or salary; and (ii) provide for increases
or decreases in such compensation based on the Company’s 10-year average
performance (measured by earnings per share and common stock dividends).

4. Nick Rossi Proposal

Mr. Rossi’s proposal requests the Board of Directors to amend the
Company’s “governing instruments” to (i) provide that, beginning in the 1994
fiscal year, the total compensation paid to all members of the company’s
Board of Directors be in the form of Company common stock, and (i)
require each director to agree in writing to hold at least 80% of the Company
shares received as compensation until at least one year after the end of his or
her term.

REASONS FOR OMISSION

A.  Rule 14a-8(c)(11) - The McEvoy, Lisa Rossi and Nick Rossi Proposals are
Substantially Duplicative of the Previonsly Submitted. Bhattachar]
Proposal. '

Rule 14a-8(c)(11) provides that a registrant may omit a shareholder proposal
from its proxy materials “if the proposal is substantially duplicative of a
proposal previously submitted to the registrant, which proposal will be
included in the registrant’s proxy material for the meeting." The McEvoy,
Lisa Rossi and Nick Rossi proposals are substantially duplicative of the
previously submitted Bhattacharjee proposal because these proposals, like the
Bhattacharjee proposal, request that the Company’s Board of Directors
implement a mechanism to limit executive compensation and to link executive
compensation to Company performance. While the overall objective of these
proposals is the same, the particular mechanisms proposed by each
shareholder to achieve this objective differ. If all of these proposals were
adopted by the Company’s shareholders, the Company would be faced with
an inconsistent shareholder mandate and with the impossible task of
attempting to implement conflicting and contradictory compensation
proposals.
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For example, both Mr. Bhattacharjee and Mr. McEvoy propose an incentive
compensation mechanism for Company management. Mr. Bhattacharjee
proposes to tie the “non-salary compensation” of management to GNP and
other national economic indicators, operating cost, long-term debt burden
and common stock performance. By contrast, Mr. McEvoy proposes an
incentive mechanism that ties all compensation in excess of $200,000 to
Company performance as measured by the annual increase in the common
stock dividend. The McEvoy and Bhattachazjee proposals are inconsistent
and could not be implemented simultaneously. If both proposals were
adopted by shareholders, the Company would be unable to ascertain which
incentive compensation mechanism shareholders would like the Company to
implement.

Similarly, both Mr. McEvoy and Ms. Rossi propose to limit overall
compensation and yearly compensation increases. Mr. McEvoy’s proposal,
which applies to all officers and employees, seeks to limit total compensation
to $400,000 per year and to limit increases to three percent per year. Ms.
Rossi’s proposal, which applies only to the Company’s Chief Executive
Officer, limits total compensation to 25 times the average employee’s 1992
annual wages or salary and provides for increases and decreases based on the
Company’s 10-year average performance. The McEvoy and Lisa Rossi
proposals are inconsistent with respect to the compensaticn of the Company’s
Chief Executive Officer. Adoption of both proposals would therefore result
in an inconclusive shareholder mandate.

The foregoing are merely examples of the inconsistencies between shareholder
proposals designed to accomplish a common objective. Additional examples
could be cited to illustrate these inconsistencies. Inclusion of all of these
proposals in the Company’s proxy materials for the 1993 Annual Meeting
would result in shareholder confusion and in the possibility of an inconsistent !
shareholder mandate. Because the four shareholder proposals are designed to

accomplish a common objective, the McEvoy, Lisa Rossi and Nick Rossi

propcsals may be omitted from the Company’s 1993 materials pursuant to

Rule 14a-8(c)(11) as substantially duplicative of the Bhattacharjee proposal.

If Mr. Bhattacharjee revises his proposal as specified below to comply with
the Exchange Act proxy rules, the Company intends to include the
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Bhattacharjee proposal in its proxy material since the Bhattacharjee proposal
was received by the Company prior to its receipt of the cther proposals.
Alternatively, if Mr. Bhattacharjee does not revise his proposal, the Company
intends to omit the Lisa Rossi and Nick Rossi proposals as substantially o
duplicative of the McEvoy proposal.

Since February 1992, the SEC Staff has taken the position that executive
compensation proposals may not be excluded from proxy materials pursuant
to Rule 14a-8(c)(7) as matters relating to the conduct of ordinary business
operations. However, the SEC Staff continues to agree that shareholder
proposals regarding general compensation may be omitted on the basis of
Rule 142-8(c)(7) to the extent that such proposals are not clearly limited to
executive officer and director compensation. Cracker Barrel Old Country
Store, Inc. (October 13, 1992); Gerber Products (April 29, 1992); Grumman
Corporation (February 13, 1992); Ba.mc.Mnmnam_Gnld.Companx
(February 13, 1992); Chrysler Corporation (February 13, 1992).'

In Baitle Mountain Gold Company (February 13, 1992), for example, the
SEC Staff concluded that a shareholder proposal cailing for a cut in

"management"” salaries and stock options was not clearly limited to senior
executive officer compensation. The SEC Staff directed the registrant to
include the proposal in its proxy materials on the condition that the
sharcholder amend the proposal to expressly limit its scope to executive
officer compensation. The SEC Staff adopted a similar approach with
respect to a proposal to amend a "management” incentive plan (Grutnman
Corporation, February 13, 1992), a proposal to fix the strike price of all

It is the Company’s understanding that the SEC Staff is using the term "executive
officer” in accordance with the definition set forth in Rule 3b-7 of the Securities
Exchange Act of 1934. Absent any indication to the contrary by the SEC, the
Company will construe this term in accordance with Rule 3b-7.

CFOCC-00037901



oooezs
Securities and Exchange Commission -6 December 4, 1992

"employee" stock options (Chrysler Corporation, February 13, 1992), and a
proposal to phase out current "executive” incentive plans (Gerber Products,
April 29, 1992). 3
The Bhattacharjee and McEvoy proposals, like the proposals discussed
2bove, are not clearly limited to executive officer and director compensation.
Mr. Bhattacharjee’s proposal purports to govern the compensation of
"PG&E management,” a term which encompasses Company eraployees who
are not directors or executive officers. Mr. McEvoy’s proposal applies to any
"officer or employee" of the Company is therefore excludable as a general
compensation proposal. Since the Bhattacharjee and McEvoy proposals are
not restricted to executive officer and director compensation, the Company
intends to omit these proposals from its proxy materials pursuant to Rule
14a-8(c)(7) as matters relating to the conduct of ordinary business operations
unless the proposals are amended to apply only to executive officer and
director compensation.

2.  McEvoy Retirement Proposal

The fourth part of Mr. McEvoy'’s proposal seeks to impose a limitation on
retirement benefits. The SEC Staff has consistently agreed that shareholder
proposals relating to retirement benefits may be excluded on the basis of Rule
14a-8(c)(7) as matters pertaining to the conduct of ordinary business
operations. Phillips Petrolenm Company (February 13, 1992); Marsh &
MclLennan Companies, Inc, (February 13, 1992); Consolidated Edison
Company (February 13, 1992); General Electric Company_ (February 13,
1992); L.C, Penney Company, Inc. (February 13, 1992); Rohr Industries Inc.
(September 10, 1991); General Motors Corporation (March 11, 1991); Ford
Motor Company (March 8, 1991); Northrop Corporation (February 27,
1991); Society Corporation (January 26, 1990). Based on the foregoing, the
Company intends to omit the portion of Mr. McEvoy’s proposal dealing with
retirement benefits on the basis of Rule 14a-8(c)(7), independently of any
action the Company may take on the remainder of Mr. McEvoy’s proposal.

If Mr. McEvoy revises his entire proposal to limit its applicability to directors
and executive officers, the retirement portion of the proposal is nevertheless
excludable pursuant to Rule 142-8(c)(7) to the extent that it may affect the
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benefits of retired executive officers. The SEC Staff has agreed that proposals
requiring the renegotiation or termination of a retired executive's benefits

may be omitted from proxy materials pursuant to Rule 14a-8(c)(7) as matters
pertaining to the conduct of ordinary business operations. General Motors
Corporation (February 13, 1992); Unisys Corporation (February 13, 1992).
Although Mr. McEvoy’s proposal does not mandate the modification of the
benefits of retired employees, the proposal, as worded, is not limited to
prospective application. Since McEvoy’s retirement proposal may be

construed to apply retrospectively, the Company intends to omit the

retirement portion of Mr. McEvoy’s proposal on the basis of Rule 14a-

8()().
C.  Rule 14a-8(c)(1) - The Bhattacharjee Proposal is not a Proper Subject for
Sharsholder Acti jer California [

Rule 14-8(c)(1) allows a registrant to omit from its proxy material a
sharehoider proposal and any statement in support thereof "if the proposal is,
under the law of the issuer’s domicile, not a proper subject for action by
security holders." The note to Rule 14a-8(c)(1) states that a proposal that
mandates certain action by the issuer’s board of directors may not be a
proper subject matter for shareholder action.

The Company is organized under the laws of the State of California. Under
California law, it is the directors, not the shareholders, who are responsible .
for the management of the corporation. Section 300(a) of the California i
Corporations Code provides that, subject to the provisions of the California \
Corporations Code and any limitations in a corporation’s articles of
incorporation relating to actions requiring shareholder approval, the business
and affairs of a corporation are to be managed and all corporate powers shall
be exercised by or under the direction of the board. Cal. Corp. Code §200(a).
Furthermore, Article II, Section 2 of the Company’s Bylaws provides that the
Board of Directors shall exercise all the powers of the corporation except
those which are by law, by the Articles of Incorporation, or by the Bvlaws
conferred upon or reserved to the shareholders.

There are no provisions in the California Corporations Code or in the
Company’s Articles or Bylaws that in any way limit the authority granted to
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the Company’s Board of Directors with respect to executive compensation.

The SEC Staff has expressed the view that, in the absence of any such limits, a
shareholder proposal which mandates action may be omitted under Rule 14a-
8(c)(1). See Pacific Gas and Electric Company (January 18, 1991); Chevron
Corporation (January 18, 1989); PayLess Dmg Stores (April 11, 1975).

The Company’s Board of Directors has established a Nominating and
Compensation Committee of outside directors, and has delegated to that
committee the responsibility for evaluating and making recommendations to
the Board of Directors regarding the compensation and benefits policies and
practices of the Company. The Committee reviews and approves the
compensation of officers and certain non-officers of the company, except for
the compensation of the Chairman and Chief Executive Officer, which is
established by the full Board.

The Bhattacharjee proposal, as submitted, provides that Company
management "would receive all non-salary compensation” based on four
specific elements proposed by Mr. Bhattacharjee and that a "formula for
performance rating be established by an independent body" based upon these
four elements. Thus, Mr. Bhattacharjee’s proposal is not merely a
recommendation or request, but is a mandate to the Company’s Board of
Directors to take specific action with respect to "management" compensation.

Thus, because the Bhattacharjee proposal intrudes upon the powers conferred
uporn the Company’s Board of Directors under California law and under the
Company’s Bylaws, it is not a proper subject for shareholder action under
California law and may therefore be excluded from the Company’s proxy
material pursuant to Rule 14a-8(c)(1).

) 0
\ - 33~ -

a I . s » - » .
1€ D3 LLaCnArICe., 1vi D S IS 0OSS1 2nd _INICK 1S 0SS

Proposals and Supporting Statements are Contrary to the Commission’s
Proxy Rules.

Rule 142-8(c)(3) permits a registrant to omit from its proxy material a
shareholder proposal and any statement in support thereof "if the proposal or
supporting statement is contrary to any of the Commission’s proxy rules and
regulations, including Rule 14a-9, which prohibits false or misleading
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statements in proxy soliciting materials." The SEC Stafl has long recognized

"that a proposal is improper if it is "so inherently vague and indefinite, that

neither the shareholders voting on the proposal, nor the Company in

implementing the proposal (if adopted), would be able to determine with any

reasonable certainty exactly what actions or measures the proposal requires."
Philadelphia Electric Company (July 30, 1992); E.I. Duponi de Nemours &
Company (February 27, 1989); see also Hanaford Bros, Co, (February 17,
1989). The SEC Staff has also agreed that proposals and supporting
statements may be excluded to the extent that they state as a fact a matter
which appears to be the subjective conclusion of the proponent or make
factual claims with no substantiation or factual support. Kiddie Products,
Inc. (February 9, 1989). The Bhattacharjee, McEvoy, Lisa Rossi and Nick
Rossi proposals and/or supporting attachments contain several false and/or
misleading statements in violation of Rule 14a-9, which justify omission
pursuant to Rule 14a-8(c)(3).

Bhattacharjee Proposal

The first clause of the Bhattacharjee proposal is false and misleading because
it makes unsubstantiated and factually incorrect claims regarding the
compensation of Company officers. Mr. Bhattacharjee alleges that the
Company awarded 13 executive officers $5,747,962 in 1991 under the
Company’s Performance Incentive Plan. In fact, as the Company’s 1992
proxy statement indicates, the Company awarded all of its executive officers
(13 persons) $3,511,135 in 1991 under the Performance Incentive Plan and
Performance Unit Plan. Accordingly, Mr. Bhattacharjee’s assertion is false,
and his proposal is subject to omission pursuant t¢ Rule 14a-8(c)(3).

The second clause of Mr. Bhattacharjee’s proposal is false and misleading
because it makes unsubstantiated and factually incorreci claims with respect
to the Company’s long-term debt. Mr. Bhattacharjee alleges that the
Company’s long-term debt has gone up "significantly during 1991 and even
over the 1988 level." In fact, as the Company’s 1991 and 1988 Annual
Reports indicate, the Company’s long-term debt in 1991 was $8,249,300,000,
which represents a 6% increase from the 1990 long-term debt of
$7,785,521,000 and a 6% increase from the 1988 long-term debt of
$7,781,580,000. Mr. Bhattacharjee’s characterization of a 6% increase in
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long-term debt as "significant” is false and misicading -~ particularly in the
absence of any data indicating the magnitude of the Company’s long-term
debt over time or the Company’s debt-equity ratio.

The third clause of Mr. Bhattachasjee’s proposal is excludable pursuant to
Rule 14a-8(c)(3) because it is vague and misleading. It is unclear whether Mr.
Bhattacharjee intends to compare the United States to Germany and Japan
or to "all the industrialized nations with whom USA has a significant trade
gap." Moreover, this clause purports to compare "financial benefits to a few
at the top" in the United States and in these other unspecified countries
without: (i) defining the term "financial benefits"; (ii) defining the term "the
top"; or (iii) providing any factual support for its conclusion.

The resolution proposed by Mr. Bhattacharjee in the fifth clause of his
proposal is ambiguous and therefore misleading because it fails to define the
terms "PG&E management” and "non-salary compensation.” As explained in
Part B of this letter, it is unclear whether Mr. Bhattacharjee intends to limit
his proposal to Company officers and directors or whether he intends to
encompass lower-level management personnel. The term "non-salary
compensation" is also ambiguous. It is unclear whether Mr. Bhattacharjee’s
proposal applies to annual incentive compensation only or whether it also
applies to such "non-salary compensation” as retirement benefits, Company-
401(k) plan matching contributions, stock options, flexible perquisites, health
benefits, life insurance and disability benefits.

Finally, the next-to-last sentence of Mr. Bhattacharjee’s proposal is vague
and ambiguous because it does not define the term "independent body," nor
does it define the "ratings" that will be the subject of a shareholder vote. Itis
unclear whether shareholders will be voting on the performance formula
developed by the "independent body" or on the application of that formula in
any given year.

For the foregoing reasons, the Company believes that Mr. Bhattacharjee’s
proposal is false and misleading under Rule 14a-9 and may be omitted from
the Company’s proxy materials pursuant to Rule 14a-8(c)(3). ‘

CFOCC-00037906



000033

Securitics and Exchange Commission -11- December 4, 1992

2. McEvoy Proposal

Mr. McEvoy’s proposal is subject to omission pursuant to Rule 14a-8(c)(3)
on the ground that it is vague and ambiguous. First, Mr. McEvoy’s proposal
seeks to limit the "total inceme" r=ccived by an officer or employee from the
Company to $400,000 per year, but does not define the term "total income."
It is unclear whether this term encompasses only base salary and incentive
compensation or whether it also includes retirement benefits, Company
401(k) plan matching contributions, flexible perquisites, health benefits, life
insurance and disability benefits. In addition, the proposal is ambiguous
because it explicitly includes stock options in "total income" but does not

specify how the value of stock options is to be determined.

Second, the incentive mechanism proposed by Mr. McEvoy is vague and
indefinite. Mr. McEvoy’s proposed incentive mechanism is as follows:

"The incentive shall be based on 50% of the amount greater than $200,000.00.
This amount shall be tied to the common stock.dividend as follows: The
average of the present year common stock dividend shall be divided by the
average common stock dividend of the preceding year times 50% of the
amount over $200,000.00 equais the incentive amount. Total compensation
would be $200,000.00 plus 50% of the amount over $200,000.00 plus the
incentive pay.”

Mr. McEvoy’s proposed incentive mechanism is so ambiguous and confusing
that it is not clear that shareholders would know what action they were
requesting management to take, and management would not be able to
ascertain what mandate shareholders intended to give if the proposal were
adopted. Accordingly, the proposal may be omitted pursuarit to Rule 14a-

8(c)(3).

The fourth paragraph of Mr. McEvoy’s proposal, which limits the yearly
increases in "total income™and provides that, if approved by shareholders,
“it" shall become effective three months later, is also vague and ambiguous. It
is unclear whether "i:“ refers to the entire proposal, to the portion of the
proposal pertaining to "total income,” or to the portion of the proposal
pertaining to increases in "total income." It is also unclear whether incentive

CFOCC-00037907



000034

Securities and Exchange Commission ~12- December 4, 1992

pay is included in the three percent cap on increases in "total income" or
whether incentive pay may be awarded in addition to the three percent
increase in "total income."

Finally, Mr. McEvoy’s proposal that retirement pay not exceed "60 percent of
the average of the three years highest salary for 20 years service" is also vague
and indefinite. It is unclear how Mr. McEvoy'’s proposal would affect the
retirement benefits of Company employees with less than 20 years of service
and whether, as discassed in Part B.2 of this letter, the proposal is strictly
prospective in nature or is intended to affect the benefits of retired Company
employees. )

For the foregoing reasons, the Company believes that Mr. McEvoy’s
proposai may properly be omitted pursuant to Rule 142-8(c)(3).

3. Lisa Rossi Proposal

Ms. Rossi’s proposal seeks to limit the "beginning total compensation” of the
Company’s Chief Executive Officer, but does not define this key element of
the proposal. It is not clear whether this term applies only to salary and
annual incentive compensation or whether it also applies to long-term
incentive compensation, stock options, retirement benefits, Company 401k)
plan matching contributions, health benefits, life insurance, disability
benefits, and flexible perquisites. If the proposal is intended to include the
latter elements of compensation, then the proposal is vague and ambiguous to
the extent that it does not explain how the value of this compensation,
particularly the stock options, is to be determined.

Cd
Sn) i

In addition, Ms. Rossi’s proposal is vague and ambiguous because it does not
specify how to determine the "average Pacific Gas and Electric employee’s
1992 annual wages or salary.” It is not clear how the wages or salaries of
part-time employees and various categories of temporary employees will be
reflected in this calculation or how overtime pay and shift premiums will
affect this calculation.
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In sum, the Company believes that Ms. Rossi’s proposal contains certain
ambiguities which render it misleading and hence excludable pursuant to Rule
142-8(c)(3).

Nick Rossi Proposal

Mr. Rossi’s proposal may be excluded from the Company’s proxy material
because Mr. Rossi’s supporting statement impugns the integrity of the
Company’s directors and charges them with improper conduct, with no
factual support whatsosver. Indeed, the SEC Staff agreed that one of the
sentences in Mr. Rossi’s supporting statement was false and misleading on at
least two prior cccasions whez Mr. Rossi submitted a substantially similar
supporting statement. See Infernational Business Machines (January 22,
1992); Scott Paper Company (Jaauary 31, 1991).

The SEC Staff has consistently acknowledged that a statement which
"directly or indirectly impugns character, integrity or personal reputation, or
directly or indirectly makes charges concerning improper, illegal or immoral
conduct or associations, without factual foundation" contravenes Rule 14a-9
and may be excluded under rule 14a-8(c)(3). Note (b) to Rule 142-9;
Eibreboard Cerporation (February 21, 1991); Northern States Power
Company (March 6, 1991). In addition, shareholder proposals presenting
opinions as facts may be excluded from proxy materials pursuant to Rule

14a-8(c)(3). Kiddie Products, Inc, (February 9, 1989).

ol
>

Mr. Rossi’s entire supporting statements presents personal opinions as facts
and impugps the integrity of the Company’s directors without the slightest
factual foundation.

Sy The rollowing sentences from Mr. Rossi’s supporting statement are

= illustrative examples:

- 1. The second sentence of Mr. Rossi’s supporting statement reads as
£ follows:
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"In our government, our schools, our law system and our corporations
we’ve lost accountability.”

Mr. Rossi provides no factual support or specific examples for his
statement. It is apparent that this unsupported generalization is
intended to imply that the Company’s directors are part of this
allegedly pervasive loss of accountability. Mr. Rossi’s statement is
false and misleading because the directors of the Company are
accountable to the shareholders and must stand for election each year.
Mr. Rossi presents his personal opinions as facts and provides no
evidence to support his allegations.

2. The third and fourth sentences of Mr. Rossi’s supporting statement
read as follows:

"Everyone wants to be under the umbrella of tenure, seniority,
guaranteed contracts and Golden Parachutes. These people want to
be handsomely paid whether they do good or bad, completely against
the principals of our country.” '

Once again, Mr. Kossi impugns the integrity of the Company’s
directors with no factual support. In fact, the Company’s directors are
not under an "umbrella” of tenure or "protected” by seniority,
guaranteed contracts, or Golden Parachutes. The Company’s
directors are elected annually and have no assurance that their status
anu compensation will continue from one year to the next.

3. The seventh and eighth sentences of Mr. Rossi’s supporting statement
read as follows:

"Management in this country has created a monopoly. It doesn’t
matter if a director knows whether we make widgets or digets as long
as he has a degree from a prestigious college and is one of the good old
boy club.”

Mr. Rossi implies that the Company’s directors have no familiarity
with the Company’s business and owe their positicns to their academic
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and social background. Mr. Rossi’s statement is untrue and impugns
the integrity and reputation of the Company’s directors. Indeed, the

SEC has reviewed this supporting statement in the past and has agreed ”

on at least two separate occasions that the eighth sentence of Mr.
Rossi’s supporting statement is false and misleading and must either
be deleted or revised to include those facts necessary to support his

assertions. International Business Machines (January 22, 1992); Scott
Paper Company (January 31, 1991).

The foregoing are merely examples of false and misleading statements in Mr.
Rossi’s supporting statement. Evidence could be off¢red to show that the
balance of the statements are also false and misleading and designed to
impugn the character, integrity and personal reputation of the Company
directors. For the foregoing reasons, the Company believes that Mr. Rossi’s
proposal and supporting statement may be omitted pursuant to Rule 14a-

8(c)(3).
CONCLUSION

Based on the foregoing, it is the Company’s position and my legal opinion that (1)
the McEvoy, Lisa Rossi and Nick Rossi proposals and supporting statements may
be omitted from the Company’s proxy materials pursuant to Rule 14a-8(c)(11); (2)
the Bhattacharjee proposal, as written, may be omitted on the basis of Rule i4a-.
8(c)(1) and Rule 14a-8(c)(7); (3) the McEvoy proposal may be omitted on the basis
of Rule 14a-8(c)(7); and (4) all four shareholder proposals are subject to exclusion
pursuant to Rule 14a-8(c)(3) because they contain false and misleading statements.

We respectfully request that the SEC Staff indicate that, for the reasons set forth
above, it will not recommend any enforcement action to the Commission if the
Company omits the Bhattacharjee, McEvoy, Lisa Rossi and Nick Rossi proposals
and supporting statements from its 1993 proxy materials. The Company intends to
release definitive copies of its proxy materials to its shareholders on or about March
4, 1993 and wishes to release a draft of the proxy material to the printer by February
5, 1993. Accordingly, we would appreciate the Commission’s advising us as
promptly as possible of its position on our intention to omit the above-referenced
proposals and supporting statements.
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Enclosed herewith are an original and five copies of this letter with copies of the
Bhattacharjee, McEvoy, Lisa Rossi and Nick Rossi proposals attached. An
additional receipt copy with a self-addressed stamped envelope is also enclosed.
Please return the additional copy to me stamped as appropriate to acknowledge your
receipt. A copy of this letter is also being sent to the four proponents. If you have
any questions or would like any additional information regarding the foregoing,
please do not hesitate to call the undersigned at (415) 973-6792 or Bruce R.
Worthington at (415) 973-2078. If the SEC StafT believes that it will not be able to
take the no-action position set forth above, we would appreciate the opportunity to
confer with the Staff prior to the issuance of a negative response, as we believe that
there may be other reasons supporting the omission of the proposals and the
supporting statements.

Thank you for your attention to this matter.

Very truly yours,

Cameny

Carmmen G. Gonzalez
CGG:jrm
Enclosures

cc: (Via certified mail, return receipt requested)
Mr. Swapan K. Battacharjee
Mr. William J. McEvoy
Ms. Lisa Rossi
Mr. Nick Rossi
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March 12, 1992 OFFICE OF THE 9011 Lakeside Forest Dt
CORPORATE SECRETARY  Houston, TX 77088

Kent M. Harvey

Corporate Secretary

Paclific Gas & Electric Co

77 Beale Street

san Francisco, CA 94106

Re: Shareholder Proposal £or 1993 Annual Heeting

Dear Mr. Harvey,

As a stockholder I would like to exercise my right to
forwarding the £following proposal £for consideration by all
shareholders in the 1993 annual meeting:

* Whereas, PG&E has been very generous in awarding $5,747,962
to 13 executive officers last year under so called Performance
Incentive Plan; and

* Whereas, Long~term Debt has gone up significantly during 1991
and even over the 1988 level; and

" Whereas, in all the industrialized nations with whom USA has
significant trade gap, £inancial benefits to a few at the top {n
Germany and Japan are limited and are way below U.S. corporate
executives and

" Whereas, the Operating Expenses have been going up since 1990;
and therefore be it .

" Resolved that PG&E management would receive all non-salary
compensation based on the following:

1. GNP and other national economic indicators

II. Common Stock performance

111. Operating Cost

I1V. Long-term debt burden
Further resolved that a formula £or performance rating be
established by an independent body based on the above 4 elements
and such ratings be adopted by the general sharcholders. There is
no reason to pay high additional monetary compensation when every
single citizen is going through £inancial crisis in this nation.™

Regards.

Truly,

Swapan K. Bhattacharjee
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To: Board of Directors, Pacific Gas & Electric, 77 Beale

S8t., 8San Prancisco, CA 94106

From: Wm. J. McEvoy, *% FISMA & OMB Memorandum M-07-16 *+*
Shares held in JT are 974.

Subj.: Proposal for the 1993 Annual Meeting of Shareholders.,

Mr. McEvoy presents the following proposal for action at
the 1993 annual meeting.

THE PROPOSAL

The shareholders of Pacific Cas & Electric request the
Board of Directors take the necessary steps to amend the com-
pany's governing instructions to adopt the following:

No officer or any employee of PACIFIC GAS & ELECTRIC
shall receive a total income from the company (exempting divi-
dends on stock they own) in excess of $400,000.00 per year
which shall include salary, stock options and incentives., The
incentive shall be based on 50 % of the amount greater than
$200,000.00. This amount shall be tied to the common stock
dividend as follows;

The average of the present year common stock dividend
shall be divided by the average common stock dividend of the
preceding year times 50 % of the amount over $200,000.00
equals the incentive amount. Total compensation would be
$200,000.00 plus 50 & of the amount over $200,000.90 plus the
incentive pay.

The total income can be adjusted upwards not exceeding 3
percent a year for inflation and plus incentive pay if appli-
cable, 1If apprcved by stockholders, it shall become effective
three months later.

Board of Directors shall not receive greater than $500.00
per meeting or more than $12,000,.00 per year. A meeting is a
minimum of two hours.

Retirement pay shall not exceed 60 percent of the average
of the three years highest salary for 20 years service.

END OF PROPOSAL

; Eés%gerelyél_
illiam &. McEvoy
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JUL 05 1892

Lisa Rossi

*** FISMA & OMB Memorandum M-07-16 *** OfriCe OF THE

CORPORATE SECRETARY

July 6, 1992

Pacific Gas & Electric

K.M. Harvey « Corp. Secretary
77 Beale Street

San francisco, Ca, 94106

LISA ROSSI PROPOSAL TO BE SUBMITTED IR THE 1993 PROXY

Resolved, that the stockholders of Pacific Gas & Electric
recommend that the board of directors adopt the following policy
¢ As relates to future contracts, the Chiaf Executive Officer's
total compensation will be determined as follows : The C.E.O.'s
beginning total compensation will be 25 times wmore than the
average Pacific Gas and Electric employee's 1992 annual wages or
salary. The C.£.0.'s total compensation will go up or down in
direct proportions toc the company's performance. To be determined
as follows : One half of the compensation shall go up or down
gauged against the ten year averaga earnings per common share
(adjusted for stock splits ) from 1982 to 1991. The remaining one
half shall go up or down gauged 1igainst the ten year average
dividends per common share (adjusted for stock splits) from 1982
to 1991,

Lisa Rossi holder directly of 1600 common shares certificate #
** FISMA & OMB Memorandum M-07-16 ***

I request that my name and address be placed on the 1993 proxy
materizl. If the company has any objections to this proposal, I
request that the company send their objections to the S.E.C.
{immediately, so as to allovw the proponent a fair and ample time
to respond and object if necessary.

Lisa Rossi
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SUPPORTING STATEMENT

The purpose of this proposal is to pay the Chief Executive
Officer based entirely on the company's performance. To do this
you must pay gauged against past performance. If the C.E.O.
performs better the C.E.O0. will be paid more, Lf the C.E.O.
performs worse, the C.,E.O0. will be paid less. You also need a
starting point, a base rate of 25 times more than the average
employee's compensation,

For example, if the average Pacific Gas and Electric
employee earned § 32,000.00 in 1992, the C.E.Q., would have a
beginning total compensation of 25 times more or $ 800,000.00.
Pacific Gas and Electric's ten year average earnings per share is
$ 1.89 . If Pacific Gas and Electric's earnings per share in 1993
rose 20 A to $ 2.37 , one half of the C.E.O.'s compensation would
go up 20 % from $ 400,000,00 to $ 480,000,00., On the other hand
if Pacific Gas and Electric's earnings per share in 1993 fell 20
S to $ 1.61 , one half of the C.E.O.'s compensation would fall 20
% to $§ 320,00.00 . The other half of the C.E.O.'s compensation, §
400,000.00 would rise, fall or stay the same gauged against
Pacific Gas and Electric's ten year average divivdend per share
of $ 1.66 . The following year the process would repeat itself.
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UNITED STATES _
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON.D.C. 20549
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April 15, 2003

peage VPR

Eric C. Jensen :
Cooley Godward LLP g:on s
Five Palo Alto Square ‘ ' /M .

vow

3000 El Camino Real . 1=
Palo Alto, California 94306-2155 Pubisk 72 =

LAY L

Re:  Siebel Systems, Inc.
Incoming letter dated February 19, 2003 .

Dear Mr. Jensen:

This is in response to your letter dated February 19, 2005 concerning the -
shareholder proposal submitted to Siebel Systems, Inc. by Almagamated Bank of New
York Long View Collective Investment Fund. Our response is attached to the enclosed
photocopy of your correspondence. By doing this, we avoid having to recite or
summarize the facts set forth in the correspondence. Copies of all of the correspondence
also will be provided to the proponent.

In.connection with this matter, your attention is directed to the enclosure, which
 sets forth a brief discussion of the Division’s informal procedures regarding shareholder

proposals.
Sincerely, ‘
Gl oo
Martin P. Dunn '
Deputy Director
Enclosures

cc: Comish F. Hitchcock

1100 17 Street, N.W., 10 Floor PUBLIC REFERENCE COPY

Washington, D.C. 20036-4601
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April 15, 2003

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Siebel Systems, Inc.
Incoming letter dated February 19, 2003

The proposal requests that the board of directors adopt an executive compensation
policy that all future stock option grants to senior executives be performance-based.

There appears to be some basis for your view that Siebel may exclude the
proposal under rule 14a-8(i)(11), as substantially duplicative of the previously received
proposal that you reference in your letter and will include in Siebel’s proxy materials.
Accordingly, we will not recommend enforcement action to the Commission if Siebel
omits the proposal from its proxy materials in reliance on rule 14a-8(i)(11). In reaching
this position, we have not found it necessary to address the alternative basis for omission
upon which Siebel relies. '

Sincerely,

_ Gé\tl A. Pierce
“Attorney-Advisor
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e, -~ Reston, VA
Five Palo Altp Square 703 456-8000
3000 E! Camino Real )
Palo Alto, CA San Diego, CA
94306-2155 858 550-6000
Main 650 843-5000 San Francisco, CA
Fax 650 849-7400 415 693-2000
February 19, 2003
www.cooley‘com
ERIC C. JENSEN
(650) 843-5049
U.S. Securities and Exchange Commission ejensen@cooley.com
Division of Corporation Finance ’
Office of the Chief Counsel ‘ - i
450 Fifth Street, N.W.
Washington, DC 20549
Re:  Siebel Systems, Inc. - Stockholder Proposal L
of Amalgamated Bank LongView Collective _ : : -
Investment Fund ' S
. I
‘ o

Ladies and Gentlemen:

On behalf of Siebel Systems, Inc., a Delaware corporation (the “Company”), and pursuanf to

‘Rule 14a-8(j) under the Securities Exchange Act of 1934, as amended (the “Exchange Act”), the -

Company respectfully requests confirmation that the Staff (the “Staff”’) of the Securities and
Exchange Commission (the “Commission”) will not recommend enforcement action if, in
reliance upon certain provisions of Rule 14a-8(i), the Company excludes a proposal (the
“Proposal™) submitted by the Amalgamated Bank LongView Collective Investment Fund (the
“Proponent”) from the proxy statement and form of proxy (the “Proxy Materials”) to be
distributed in connection with the Company’s 2003 Annual Meeting of Stockholders (the
“Annual Meeting”). The Proposal and its supporting statement (the “Supporting Statement™) are
attached hereto as Appendix A. _ :

Pursuant to Rule 14a-8(j ), enclosed herewith on behalf of the Company are six copies of each of: '
1. the Proposal and Supporting Statement; and |

2. thxs letter, which sets forth the bases upon which the Company proposes to exclude the.
Proposal from the Proxy Materials.

Also enclosed are: (1) copies of the no-action letters and other materials we cite inour
discussion below; (2) an additional copy of our letter which we would appreciate having file
stamped and returned in the enclosed pre-paid envelope; and (3) all correspondence relevant to
the Proposal. As required under Rule 14a-8(j), a copy of this letter is being sent to the Proponent
notifying it of the Company's intention to omit the Proposal from its Proxy Matenals.
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The Proposal

The Proposal reads as follows:

RESOLVED: The shareholders of Siebel Systems, Inc. (“Siebel” or the
“Company”) urge the Board of Directors to adopt a policy that a significant
portion of future stock option grants to senior executives shall be performance-
based. “Performance-based” stock options are defined here as:

(1) indexed options, whose exercise price is linked to an industry index;

(2) premium-priced stock options, whose exercise price is above the
market price on the grant date; or

~ (3) performance-vesting options, which vest when the market price of the
stock exceeds a specific target.

Bases for Exclusion

The Company believes that the Proposal and Supporting Statement may be excluded from the
Proxy Maternials because: (1) the Proposal duplicates a previously submitted proposal that may
S be included in the Proxy Materials (Rule 14a-8(i)(11)); and (2) the Supportmg Statement
Lo contains false and misleading statements (Rule 142-8(1)(3))

1. The Proposal substantially duplicates a previously submitted proposal that may be
included in the Proxy Materials.

Rule 14a-8(i)(11) provides that a proposal may be excluded if it “substantially duplicates another
proposal previously submitted to the company by another proponent that will be included in the
company’s proxy materials for the same meeting.”” The Company received the Proposal on
December 30, 2002. On December 26, 2002, prior to receiving the Proposal, the Company
received a proposal (“Proposal A”) relating to, among other things, performance-based stock
options that substantially duplicates the Proposal, which also relates to performance-based stock
options. We have attached hereto as Appendix B our letter requesting that the Staff not
recommend enforcement action if the Company excludes Proposal A from its Proxy Materials.
While the Company believes Staff will concur in its opinion that Proposal A may be excluded
from the Proxy Materials pursuant to Rule 14a-8, to the extent the Staff does not so concur, the
Company submits that the Proposal may be excluded from the Proxy Materials pursuant to Rule
14a-8(1)(11), as it is substantially duplicative of Proposal A. The followmg is the text of
Proposal A (see text of the Proposal above):

Proposal A

RESOLVED, that the shareholders request the Board of Direétors adopt and disclose in
the Proxy Statement, an “Equity Policy” designating the intended use of equity in
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management compensation programs. That “Equity Policy” should include the following
principles; Siebel Systems, Inc. management would determine the detailed
implementation of the principles.

¢ A statement about the proportion of the equity of the company intended to be
available for transfer to employees through stock plans, as measured by possible
percentage dilution; and the distribution of that wealth opportunity intended within
the company, between the CEO, Senior Executives, and other employees. '

» Explicit requirements that stock-related compensation plans include some form of
performance hurdle or “indexing” feature (not simply time-based vesting provisions),
that govern vesting of options or lapsing of restrictions on shares granted; holding.
periods for a substantial portion of shares awarded and earned through stock-related
plans; and other measures to ensure that executives face downside financial risk,
which they do not face with grants of standard fixed-price stock options.

While not expressed in the same exact language as the Proposal, the second bullet point of

Proposal A, like the Proposal, requests that the Board adopt a policy requiring that stock-related -

compensation plans include performance-based provisions. Proposals do not have to be identical
for one to be excluded under Rule 14a-8(i)(11). The test is whether the core issues addressed by
the proposals are substantially the same, even though the proposals may differ in their terms and
breadth. Centerior Energy Corporation (February 27, 1995) ("Centerior"); Pacific Gas and
Electric Co. (February 1, 1993) (“PG&E"); Sprint Corporation (February 1, 2000); and
BellSouth Corporation (January 14, 1999). The core issue addressed in the Proposal, as well as
in the second bullet of Proposal A, is that the Board require a portion of future stock-related
compensation to be performance-based, rendering the proposals substantially duplicative and
therefore permitting exclusion of the Proposal under Rule 14a-8(i)(11). /d. This is true despite
the fact that Proposal A also contains other provisions. See Centerior (permitting exclusion
under 14a-8(c)(11) (the predecessor to Rule 14a-8(i)(11)) of three out of four proposals where all
four proposals related to executive compensation, but only one related to the reduction in the size
of management); PG&E (permitting exclusion under Rule 14a-8(c)(11) of proposal relating to
performance-based “total compensation” if proposal relating to performance-based “non-salary
compensation” was included). The Company therefore submits that the Proposal may be
excluded from the Proxy Materials under Rule 14a-8(i)(11). ‘

Furthermore, Proposal A actually contains two proposals submitted under the guise of a single
“Equity Policy” in violation of Rule 14a-8(c), which provides that a proponent may only submit

"one proposal. See BostonFed Bancorp, Inc. (March 5, 2001); Allstate Corp. (January 29, 1997).
The first proposal contained in Proposal A requests that the Company provide disclosure
regarding the proportion and distribution of the Company’s equity to and among its employees.
The second proposal contained in Proposal A requests that that a portion of stock-related
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compensation be performance-based. Had the proponent submitting Proposal A complied with
Rule 14a-8(c) and only submitted Proposal A’s second proposal, the Proposal and Proposal A
would be even more duplicative than they are currently. The Company therefore believes that
the Proposal may be excluded from the Proxy Materials under Rule 14a-8(i)(11).

2. The Supporting Statement contains false and misleading statements.

Rule 14a-8(1)(3) provides that a registrant may omit a proposal and supporting statement from its
proxy materials if the proposal or supporting statement is contrary to any of the Commission’s
proxy rules, including Rule 14a-9 which prohibits false or misleading statements in proxy
soliciting materials. The following lists several of the Proponent’s statements and explains why
each is false and/or misleading.

Statement 1: “Investors and market observers, including Warren Buffet, Alan Greenspan and
Al Rappaport, criticize standard options as inappropriately rewarding mediocre or poor
performance. Mr. Buffet has characterized standard stock option plans as “really a royalty on
the passage of time,” and all three favor using indexed options.”

The Proponent allegedly states the opinions of Messrs. Buffet, Greenspan and Rappaport
regarding the use of indexed options without providing any citation or support for the statement.
Thus, there is no information that would allow the Company’s stockholders to assess the
statement’s validity. To the extent that the Proponent can demonstrate that Messrs. Buffet,
Greenspan and Rappaport have expressed these opinions and made these statements, the
Proponent must disclose the context in which they were expressed or madg. For example,
because a stockholder is not informed why stock option plans are characterized as “really a
royalty on the passage of time,” the stockholder cannot adequately analyze the statement or its
relevance to the Company's practices. Furthermore, to the extent that the Proponent can
demonstrate that Messrs. Buffet, Greenspan and Rappaport actually do favor using indexed
options, the Proponent must also disclose the bases for their opinions. Without this information,
a stockholder cannot determine why Messrs. Buffet, Greenspan and Rappaport favor the use of
indexed options or whether the premise underlying their purported beliefs are applicable to the
Company or relevant to the adoption of an “Equity Policy.” As a result, the statement is false
and/or misleading and may be excluded from the Proxy Materials. '

Statement 2: “Performance-based options tie compensation more closely to company
performance, not the stock market."”

The Company believes that this statement is false and misleading. The Proposal defines
“performance-based” stock options to include “premium-priced stock options” and
“performance-vesting stock options.” The Proposal further provides that “premium-priced stock
options™ have exercise prices that are above the market price on the grant date and that
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“performance-vesting options” vest when the market price of the stock exceeds a specific target.
As defined by the Proponent, both “premium-priced stock options” and “performance-vesting
options” are tied to the stock market. Therefore, as defined by the Proponent, “performance-
based” stock options are tied to the stock market. Because the Proponent defines “performance-
based” stock options as tied to the stock market, its statement that such stock options “tie
compensation more closely to company performance [rather than] the stock market” is false and
misleading and may be excluded from the Proxy Materials under Rule 14a-8(i)(3).

In addition, the statement is misleading because it is phrased in the form of a factual assertion
when it is merely the Proponent’s uncorroborated opinion. “Performance-based” stock options
(as defined by the Proponent) may not tie compensation more closely to performance because, as
noted above, their value may be linked to a company’s stock pnce which may increase or
decrease despite the company’s relative performance.

Statement 3: “Premium-priced options and performance-vesting options encourage senior
executives 1o set and meet ambitious but realistic performance targets.”

This statement is misleading because it is phrased in the form of a factual assertion when it is
merely-the Proponent’s uncorroborated opinion. Accordingly, the statement should be excluded
from the Supporting Statement. Altematively, at the very least, the statement should be
rephrased to indicate that it is merely a statement of the Proponent’s opinion.

Statement 4: “Indexed options may have the added benefit of discouraging repricing in the
event of an industry downturn.”

This statement is misleading because it is phrased in the form of a factual assertion when it is
merely the Proponent’s uncorroborated opinion. The Proponent does not disclose any basis for
making this assertion, nor does it explain why this should be true. These omissions are clearly
material in light of the Proponent’s apparently factual conclusion. Accordingly, the statement
should be excluded from the Supporting Statement. Alternatively, at the very least, the statement
should be rephrased to indicate that it is merely a statement of the Proponent’s opinion.

Conclusion

For the reasons stated above, we respectfully request that the Staff not recommend enforcement
action if, in reliance upon Rule 14a-8(i)(3), the Company excludes the Proposal and the
Supporting Statement from its Proxy Materials.

« 4 % % %
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If the Staff has any questions with respect to the foregoing, or if the Staff is unable to concur in
the Company’s view that it may exclude the Proposal from its proxy materials in relation to the
Annual Meeting, please contact the undersigned or Keith Pisani at (650) 843-5000.

Very truly yours,

Cooley Godward LLP

Enc C. Jensen
Enclosures

cc: Comuish F. Hitchcock, Esq. (w/o enclosures) |
Jeffrey T. Amann, Esq. ,
Siebel Systems, Inc. (w/o enclosures)

CFOCC-00037924



APPENDIX A

RESOLVED: The shareholders of Siebel Systems, Inc. (“Siebel” or the “Company”)
urge the Board of Directors to adopt a policy that a significant portion of future stock option
grants to senior executives shall be performance-based. “Performance-based” stock options are
defined here as:

(1) indexed options, whose exercise price is linked to an industry index;

(2) premium-priced stock options, whose exercise price is above the
market price on the grant date; or

(3) performance-vesting options, which.vest when the market price of the
stock exceeds a specific target.

SUPPORTING STATEMENT

As shareholders, we support compensation policies for senior executives that provide
challenging performance Ob_]eCthCS and motivate executwes to achieve long-term shareholder
value. -

In our view, standard stock options give windfalls to executives who are lucky enough to
. hold them during a bull market and penalizes executives who hold them during a bear market.
Investors and market observers, including Warren Buffet, Alan Greenspan and Al Rappaport,
criticize standard options as inappropriately rewarding mediocre or poor performance. Mr.
Buffet has characterized standard stock option plans as “really a royalty on the passage of time,”
and all three favor using indexed options. ' ,

We believe the recent experience at Siebel confirms these observations. Siebel’s Equity

Incentive Plans offer standard stock options, with the exercise price equal to the fair market
value on the date of grant. Siebel’s stock price enjoyed a significant runup from 1996 to its peak
in November 2000. Thereafter, it declined from a high of $119.31 to $7.60 on December 27,
2002--a 93% drop in value that brought the stock price down to where it had been four years
earlier.

During 2001, as Siebel’s stock price was headed downwards, Chairman Thomas Siebel
exercised options that resulted in an aggregate gain to him of $174, 613,276--more than any
other CEO realized from options that year according to a survey of 1128 firms by executive
compensation expert Graef Crystal. Mr. Siebel’s 2001 gain came on top of the $136 million gain
he realized from exercising stock options the preceding two years.

We believe that stock options should be more closely tied to long-term gains in
shareholder value. Traditional option grants have value whenever the stock price exceeds the
value on the date of grant; even if the stock price remains below the strike price or “under
water,” companies may seek to issue new options with lower strike prices that will have value
when the stock price rises again.
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~ Performance-based options tie compensation more closely to company performance, not
the stock market. Premium-priced options and performance-vesting options encourage senior
- executives to set and meet ambitious but realistic performance targets. Indexed options may
have the added benefit of discouraging repricing in the event of an industry downturn.

We urge shareholders to vote FOR this proposal.

389734 VI/HN
8cpy07.DOC
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CorNisH F. HiTcHcock
ATTORNEY. AT LAW
1100 17TH STREET, N.W., 10TH FLOOR
WASHINGTON, D.C. 20036-4601
(202) 974-5111 « Fax: 331-2680
E-MAIL: CONH@TRANSACT.ORG

27 December 2002

Mr. Jeffrey T. Amann
Corporate Secretary

Siebel Systems, Inc.

2207 Bridgepointe Parkway
San Mateo, California 94404

By courier and facsimile: (650) 295-5111

Re: Shareholder proposal for 2003 annual meeting

Dear Mr. Amann:

On behalf of the Amalgamated Bank LongView Collective Investment ]

~ (the “Fund”), I submit the enclosed shareholder proposal for inclusion in the
statement that Siebel Systems plans to circulate to shareholders in anticipatic
9008 annual meeting. The proposal is being submitted under SEC Rule 14a-¢
recommends that Siebel adopt a policy that some portion of future stock optic
grants to senior executives be performance-based, as described in the proposa

' The Fund is an S&P 500 index fund, located at 11-15 Union Square, N
York, N.Y. 10003, with assets exceeding $2 billion. Created in 1992 by Amalg
Bank, the record holder, the Fund beneficially owns 164,944 shares of Siebel
‘stock and has beneficially owned-more than $2000 worth of Siebel stock for o
year. A letter from the Bank confirming ownership is being provided under ¢
cover. The Fund plans to continue ownership through the 2003 annual meet
which a representative is prepared to attend.

Please let me know if there is any further information that I can provi
Very truly yours,

‘Cornish F. Hitcheock

oGEB
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RESOLVED: The shareholders of Siebel Systems, Inc. ("Siebel]" or the
"Company") urge the Board of Directors to adopt a policy that a significant portion of
future stock option grants to senior executives shall be performance-based..
“Performance-based” stock options are defined here as:

(1) indexed options, whose exercise price is linked to an industry mdex,

(2) premium-priced stock options, whose exercise price is above the market
pricé on the grant date; or

(8) performance-vesting options, which vest when the market price of the stock
exceeds a specific target.

SUPPORTING STATEMENT

As shareholders, we support compensation policies for senior executives that
provide challenging performance objectives and motivate executives to achieve long-
term shareholder value.

In our view, standard stock options give windfalls to executives who are lucky
enough to hold them during a bull market and penalize executives who hold them
during a bear market. Investors and market observers, including Warren Buffett,
Alan Greenspan and Al Rappaport, criticize standard options as inappropriately
rewarding mediocre or poor performance. Mr. Buffett has characterized standard
stock option plans as "really a royalty on the passage of time," and all three favor
using indexed options.

. We believe that the recent experience at Siebel confirms these observations.
Siebel's Equity Incentive Plans offer standard stock options, with the exercise price
equal to the fair market value on the date of grant. Siebel's stock price enjoyed a
significant runup from 1996 to its peak in November 2000. Thereafter it declined
from a high of $119.31 to $7.60 on December 27, 2002 -- a 93% drop in value that
brought the stock price back to where it had been four years earlier.

During 2001, as Siebel's stock price was headed downwards, Chairman Thoma
Siebel exercised options that resulted in an aggregate gain to him of $174,613,276 ~
more than any other CEO realized from options that year according to a survey of
1128 firms by executive compensation expert Graef Crystal. Mr. Siebel's 2001 gain
came on top of the $136 million gain he realized from exercising stock options the
preceding two years.

We believe that stock options should be more closely tied to long-term gains ir
shareholder value. Traditional option grants have value whenever the stock price-
exceeds the value on the date of grant; even if the stock price remains below the
strike price or "under water," companies may seek to issue new options with lower
strike prices that will have value when the stock price rises again.
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Performance-based options tie compensation more closely to company
performance, not the stock market. Premium-priced and performance-vesting
options encourage senior executives to set and meet ambitious but realistic
performance targets. Indexed options may have the added benefit of discouraging
repricing in the event of an industry downturn.

We urge sharehc_)lders to vote FOR this proposal.
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Amaagamated Bank January 2, 2003

Asmerica’s Labor Bank

Mr. feffrey T. Amann
Corporate Sccretary

Siebel Systems, Inc..

2207 Bridgepointe Parkway
.San Maieo, California 94404

By courier and facsimile: (650) 295.5111

Re: Shareholder proposal for 2003 annual mecting
Dear Mr. Amman:

_ This Jetter will supplement the shareholder proposal submitted to you by Cornish
F. Hitchcock, attorney for the Amalgamated Bank LongView Collective Investment Fund
(the “Fund™), who is authomed to represent the Fuud in all matters in connection with
that proposal

“ At the tme Mr. Hitchcock submitied the Fund’s resolution, the Fund beneficially
owned 164,944 shares of Siebel Systems common stock. These shares are held of record
by Amalgamated Bank through its agent, CEDE & Co. The Fund was created in 1992 as
an S&P 500-index fund and presently has assets exceeding $2 billion. The Fund has
continuously held at least $2000 worth of Sicbel common stock for more than one year
prior to submission of the resolution and plans to continue ownership through the date of
your 2003 annual meeting, :

If you require any additional information, please let me know.
Very truly yours,

WMJ.L E?WWM««

Theodore Brunner
First Vice President

15 UNION SQUARE, NEW YORK, N.Y. 10003-1378 « (212) 2556200
MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION

% 518
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CoRrNIsH F. HiTCHCOCK Tty
ATTORNEY AT AW N S N ]
1100 17TH STREET, N.W., 10TH FLOOR :
WASHINGTON, D.C. 20036-4601 /|
(202) 974-5111 « FAX: 331-9680
E-MAIL: CONH@TRANSACT.ORG

11 March 2003

Office of the Chief Counsel
Division of Corporation Finance
Securities & Exchange Commission
450 Fifth Street, NW

_Washington, DC 20549

'Re:  Shareholder proposal submitted by Amalgamated Bank of New York *
LongView Collective Investment Fund to Siebel Systems. Inc:

Dear Counsel:

+ bt ottt o o maos st 4 2+

I write on behalf of the Amalgamated Bank of New York LongView Collective
Investment Fund (the “Fund”) in response to the letters from counsel for Siebel
Systems, Inc. (“Siebel” or the “Company”) dated 19 and 20 February 2008. In those

o letters, the Company advises the Commission that it plans to omit the Fund's share-
B - holder resolution from its 2003 proxy materials. For the reasons set forth below, the
Fund respectfully asks the Division to deny the relief Siebel seeks.

‘The Fund’s Resolution and the Company_’s Opposition.

The Fund’s resolution urges the Board of Directors:

. to adopt a policy that a significant portion of future stock option
grants to senior executives shall be performance-based. “Performance-
based” stock options are defined as: 1) indexed options, whose exercise
price is linked to an industry index; 2) premium-priced stock options,
e - whose exercise price is above the market price on the grant date; or 3)

: performance-vesting options, which vest when the market price of the

stock exceeds a specific target.

In its request for no-action relief, Siebel states that four days prior to receiving
the Fund’s proposal, the Company received a proposal from the College Retirement
" Equities Fund (“CREF”) that may be included in its proxy materials. The Company
argues that the Fund’s resolution and supporting statement may therefore be
excluded under SEC Rule 14a-8(i)(11), which permits the omission of a resolution
that “substantially duplicates another proposal previously submitted to the company
by another proponent that will be included in the company’s proxy materials for the
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same meeting.” Siebel also objects to the Fund’s supporting statement, asserting
that it contains four false and misleading statements that may be excluded under
Rule 14a-8(i)(3), which permits the omission of a resolution that contains “materially
false or misleading statements in proxy soliciting materials.” As we now explain, the
Company’s objections are not well taken, and the Company has failed to carry its
burden under Rule 14a-8(g).

Dlscussmn.

AL Rule 14a8-§12! 11 nguphcatlon!

We note at the outset that Siebel seeks to exclude the Fund’s resolution from
its proxy materials under Rule 14a-8(i)(11) because the resolution duplicates a
previously submitted proposal that “may” be included in its proxy materials. Siebel’s °
objection is thus conditional in nature, because the Company is simultaneously -
seeking no-action relief with respect to CREF’s first-in-time resolution. Thus, if the
CREF proposal is omitted from Siebel’s proxy materials for the 2003 shareholder
meeting, then Siebel’s reliance on Rule 14a-8(i)(11) evaporates, since the exclusion.
applies only to proposals “that will be included in the company’s proxy materials for
the same meeting” (emphasis added). :

In any event, and as we now explain in greater detail, Siebel’s reliance on the
(1)(11) exclusion is misplaced even if the Division should reject Siebel’s request for no-

~ action relief as to the CREF proposal.

The first-in- tlme CREF proposal states

RESOLVED that the shareholders request the Board of Directors -
adopt and disclose in the Proxy Statement, an “Equity Policy”
designating the intended use of equity in management compensation
programs. That “Equity Policy” should include the following principles;
Siebel Systems, Inc. management would determine the detailed
implementation of the principles.

L A statement about the proportion of the equity of the
company intended to be available for transfer to employees
through stock plans, as measured by possible percentage
dilution; and the distribution of that wealth opportunity
intended within the company, between the CEQ, Senior
Executives, and other employees.

L Explicit requirements that stock-related compensation
plans include some form of performance hurdle or
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“indexing” feature (not simply time-based vesting
provisions), that govern vesting of options or lapsing of
restrictions on shares granted; holding periods for a
substantial portion of shares awarded and earned through
stock-related plans; and other measures to ensure that ‘
executives faced downside financial risk, which they do not
face with grants of standard fixed-price options,

Siebel argues that exclusion is warranted because both proposals address the
same core issue and are substantially the same, that is, adoption of “a policy
requiring that stock-related compensation plans mclude performance-based
provisions.” (Letter at 8.) Siebel correctly notes that the proposals need not be

'identical as to their terms and breadth for one to be excluded under Rule 14a-8(G)(11).
(Id.) 'Its analysis oversimplifies key differences between the two proposals, h0wever

- The CREF proposal seeks adoptlon of a policy statement regarding potential
- dilution of the Company’s equity through equity transfers under stock plans. By

contrast, the Fund’s proposal is silent on the issue of what an appropriate dilution -
level might be. :

— The CREF proposal asks the board to examine the distribution of equity in
various forms throughout the company, both to senior executives and Siebel
employees generally. By contrast, the Fund’s proposal focuses solely on senior
executives and does not address the broader question of what role equity-based
compensation should play in non-executive compensation. :

— The CREF proposal focuses on the full range of equity-based compensation,
including items such as restricted stock By contrast, the Fund’s proposal is limited
to options to senior executives.

-~ The CREF proposal recommends the adoption of “some form” of
performance hurdle or indexing feature (not one that is simply time-based), which
would include measures “to ensure that executives faced downside financial risk,
which they do not face with grants of standard fixed-price options.” By contrast, the
Fund’s resolution focuses with precision on one aspect of equity-based compensation
and urges that a “significant” portion of future option grants shall fall into one of
three defined categories.

The CREF proposal thus asks Siebel to consider option grants only as part of a
broader review of executive and employee compensation issues. The CREF proposal
seeks a more general assessment of equity and employee compensation issues, an
element of which is the adoption of “some” form of benchmark to assure that Siebel
employees and senior executives have a stake in the Company’s performance through
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their equity interests. The Fund resolution is more narrow and focuses on only one
‘category of executive incentive compensation, i.e., stock options. :

The two resolutions thus complement, rather than overlap, each other, and

they do not “substantially duplicate” one another. It is entirely possible that a
shareholder could decide to vote for the CREF proposal (but not the Fund’s), if he or
she believed that the issues of equity dilution and equity-based employee compensa- -
tion required the sort of thorough vetting that CREF recommends. Conversely,
~ another shareholder might vote the opposite way if he or she concluded that there

~was no need for Siebel to re-examine equity-based compensation generally, but that
stock option grants are out of control, and that it is necessary to reward senior mana-
gers not simply because the stock market is up generally, but because the Company’s
performance has improved, as measured by one of three very specific criteria and as
applied to one facet of executive compensation. '

Moreover, there would be no conflict if both resolutions are adopted. A “yes”
vote on the Fund’s resolution would give the Board a clear set of guidelines to imple-
ment in the area of option awards, while a “yes” vote on the CREF proposal would
tell the Board that a more wide-ranging review of compensation is appropriate as
well.

It thus-cannot be said that the two proposals “substantially” duplicate each
other, as the (i)(11) exclusion requires. Although Siebel cites a series of no-action
letters in support of its position, it ignores other compensation-related letters that are
far closer to the situation here. Illustrative is AT&T' Corp. (24 January 1997), which -
rejected the company’s argument that two compensation-related proposals over-
lapped to such an extent that they should be excluded. The first proposal in that case
asked officers and directors “to discontinue all options, rights, and stock appreciation
rights” after the current programs terminate. The second proposal sought to reduce
executive salaries over $100,000 “by the same percentage as the decline in [the
company’s] stock prices” from the highest point since 1990, with future increases or
decreases tied to the company’s stock performance.

Nor do the no-action letters cited by Siebel make the Company’s point' on this
issue. ‘ '

In Centerior Energy Corp. (27 February 1994), the Division permitted the
omission of three proposals all of which sought to freeze or cap executive compensa-
tion. The Company’s effort to fit the present resolutions into the Centerior mold will
not work. The Centerior resolutions spoke in terms of executive compensation, but it
is simply inaccurate to suggest that the Division upheld exclusion of proposals that
were comparable to the ones at issue here in terms of their treatment of performance
issues. In this instance, the Company compares only part of the CREF proposal to

CFOCC-00037935



5

the Fund’s resolution as its basis for concluding that the core issue is the same for
both proposals, while conceding that the first proposal contains other terms. (Fund
letter, at 3.) To further support its comparison of only part of the CREF proposal’s
terms with the Fund resolution, the Company asserts that the CREF proposal is not
one proposal, but really two proposals under the guise of a single one, although Siebel
did not cite Rule 14a-8(c) as a basis for also excluding the first proposal and support-
ing statement. (CREF letter, dated February 19, 2003.)

To the extent the Centerior proposals discussed non-salary compensation, the
language was rather similar, i.e., stock options should “not be granted or exercised,”
“no stock options should be issued,” bonuses should “be eliminated,” and the board
should “freeze” compensation. By contrast, the CREF proposal, when considered in

its entirety, contains language which differs significantly from the language in the
Fund resolution. The CREF proposal contains language recommending that the
Board establish an “Equity Policy designating the intended use of equity in manage-
ment compensation programs,” which Policy would include “[a] statement about the
proportion of the equity of the company intended to be available for transfer to
employees through stock plans,” as well as establishing requirements that stock-
related executive compensation plans include a “performance hurdle” or “indexing”
feature. The language in the CREF resolution states that the Company has consider-
able discretion to define elements of stock-related compensation plans as
“performance-based.” The Fund’s resolution centers on a specific category of
executive compensation (stock options) and defines “performance-based” with equal
specificity, focusing on indexed options, premium-priced options, and performance-
vesting options, all of which are defined in the resolution. The language contained in
the proposals is distinguishable as to terms and substance. '

In Pacific Gas and Electric Co. (“PG&E?”) (1 February 1993), the Divigion
- approved the inclusion of three out of four proposals dealing with compensation
. issues. The Division thus allowed shareholders to vote on proposals that: (1) non-
salary compensation of management should be tied to performance indicators; (2)
ceilings should be placed on future total compensation of officers and directors, thus
reducing their compensation; and (3) directors should be paid in common stock.

The Division explained that the “principal thrust” of the second proposal was
reducing and imposing limits on total compensation of executive officers and direc-
tors, while the “principal focus” of the first proposal was linking non-salary compen-
sation of management to performance standards. By contrast, the final proposal
involved payment to directors (not management).

* The parallels are striking here. As in PG&E, the CREF proposal focuses on
general assessment of equity and employee compensation issues, including a state-
ment regarding (a) permissible dilution levels; (b) the distribution of equity-based
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compensation between senior executives and employees generally; and (c) some limits
on the vesting of stock options or the removal of limits on restricted stock. The
Fund’s resolution centers solely on linking “non-salary compensation” of executive
officers to specified performance standards. The Division viewed the two PG&E
resolutions as analytically distinct, and we submit that the same approach should be
used here.

B. 'Rule 14a8-(i)(3)(false or misleading statements)

Siebel objects to four statements as bemg false or misleading. None of these
objections warrants exclusion.

1. “Investors and market observers, including Warren Buffett, Alan Greenspan
and Al Rappaport, criticize standard options as inappropriately rewarding mediocre
or poor performance. Mr. Buffett has characterized standard stock option plans as’
“really a royalty on the passage of time,” and all three favor using indexed options.”

Siebel’s objections that the statement is inapplicable to Siebel or factually
unsupported or not adequately explained is insubstantial. The Fund has correctly
characterized the views of the three individuals, and the sentence, taken in the
context of the rest of the resolution, is accurate. If anything, and as a review of the:
attached articles will suggest, Messrs. Buffett, Greenspan Rappaport would likely be
highly critical of a company such as Siebel, where the CEQ pocketed $174,000,000 in
option gains in 2001 while the stock price plummeted

— A Wall Street Journal article (16 July 2002, p. A6) notes how Warren Buffett
has criticized stock options in his Berkshire Hathaway annual report since 1985,
when he wrote: “Once granted, the option is blind to individual performance.
Because it is irrevocable and unconditional (so long as a manager stays in the
company), the sluggard receives rewards from his options precisely as does the star.

A managerial Rip Van Winkle, ready to doze for 10 years, could not wish for a better

‘incentive’ system.” The article quotes similar criticisms in subsequent years,
mcludmg the most recent Berksh.lre Hathaway letter to shareholders.

That Mr. Buffett favors indexed options is supported by two sources, the first
being a FORTUNE article (8 June 1998) entitled Raising the Bar, which discusses his
viewpoint in an article on options practices reports: “The big innovation is putting
teeth in options in the form of tough performance hurdles. The idea is simple: The
CEO must substantially raise the stock price, in a tight time period, before he can
make big money. Buffett likes these ‘out of the money’ options as much as he
despises many standard plans. He heartily approves of the one for President Alan
Spoon at the Washington Post Co., where Buffett is a director and major share-
‘holder.” (This FORTUNE article is one of a number of sources as well for our citation
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of Mr. Buffett’s view that standard options are a royalty on the passage of time.)
Second, the July 1999 issue of CFO magazine reports in the article, Pay for
Underperformance, that “indexing has some very influential fans, including Federal
Reserve chairman Alan Greenspan and investor Warren Buffett.”

— Apart from the authorities cited above, Dow Jones Capital Markets Report (3
May 2002) directly quotes Alan Greenspan as criticizing standard option grants and
urging: “Grants of stock or options in lieu of cash could be used more effectively by
tying such grants through time to some measure of the firms’ performance relative to
_a carefully chosen benchmark.” ’

ERES ' - The Wall Street Journal (25 February 2002, p. BS) published an op-ed article

by Kellogg School Professor Emeritus Alfred Rappaport, who criticizes a number of
current corporate policies, including standard-priced options. He advises investors:
“Look for the first few companies that adopt indexed option programs, which link
exercise prices to movements in either an industry index or a broader market index
like Standard & Poor’s 500. These programs align the interests of managers and
shareholders seeking superior returns in bull and bear markets alike. Indexed option
programs have the support of a growing chorus of institutional investors, but

~ management continues to view them as too risky an incentive.”

- We submit that the statements are accurate and that the basis of these individ-
uals’ opinions ~ standard options “inappropriately reward [ ] mediocre or poor
performance” - is adequately set out, particularly if one reads the rest of the pro-
posal. Thus, there is no violation of Rule 14a-9.

2. “Performance-based options tie compensation more closely to company
performance, not the stock market.” .

Siebel complains that the sentence is false and misleading because it is not
labeled as opinion and because two of the three “performance-based” alternatives —
premium-priced options and performance-vesting options - are, in Siebel’s words
“tied to the stock market.” Siebel has again misconstrued the language and pulled it
out of context. '

The prior paragraph expresses the belief that stock options should be more

closely tied to long-term gains in shareholder value and criticizes traditional options

, because they have value whenever the stock price exceeds the value of the option of
the grant date. This is consistent with the commentary in the second paragraph of
the supporting statement that traditional options grant windfalls to executives “who
are Jucky enough to hold them during a bull market and penalize executives who hold
them during a bear market.” - Indeed, this is the criticism voiced by Warren Buffett,
namely, that traditional options are a “royalty on the passage of time,” because they
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typically have value for a ten-year period, regardless of how well the company’s stock
may be doing at any given time. Ironically, the point is graphically demonstrated at
Siebel, where (as the proposal notes) Mr. Siebel’s options generated $174,000,000 in a

single year even as the shareholders watched the value of their investment melt
away.

Under the circumstances, and read in context, the Fund’s reference to “the
stock market” is plainly a reference back to the previous criticisms that traditional
stock options have value whenever the market price exceeds the grant price, a
situation that may occur at various points over the usual ten-year life of traditional
options and that may be based on general conditions in “the stock market,” such as a
bull market in which the trend in share prices generally is up. By contrast, the sort
~ of premium-priced and performance-vesting options cited in the Fund’s proposal are
analytically distinet, as they vest only if future targets are met, not simply if the
exercise price exceeds the grant date price. - : ' '

We therefore submit that the challenged sentence may not be omitted as
violating Rule 14a-9. Without conceding the point, and to avoid the Division having
to spend excessive time on this minor point, we are willing to insert the phrase “We
believe that” at the beginning of the sentence. We are also willing, should the
Division deem it necessary, to eliminate the phrase “not the stock market.”

3. “Premium-priced options and performance-vesting options encourage senior
executives to set and meet ambitious but realistic performance targets.” That is
plainly the intent of such forms of option compensation. Siebel does not argue to the
contrary, nor indeed could it do so plausibly, unless the Company had a reasonable
basis in fact for believing that such options do not encourage managers to set and
meet such targets. Without conceding the point, and if the Division should deem it
necessary, the Fund is willing to begin the sentence with the phrase “In our view,”.

-4. “Indexed options may have the added benefit of discouraging repricing in
the event of an industry downturn.” Indeed, they may, and Siebel cites nothing to
suggest that a contrary set of facts is empirically true. Moreover, this sentence is
wrenched out of the context of the preceding paragraph of the resolution, which
discusses how traditional option grants have value whenever the stock price exceeds
the value on the date of grant, while companies whose stock price is under water may
reprice. Logic and common sense indicate that if the exercise price is indexed in a
way that options have value if the company beats a peer-group index or other index,
there is less chance that a company will reprice options downward. Without conced-
ing the point, and if the Division should deem it necessary, the Fund is willing to
begin the sentence with the phrase “We believe that”.
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Conclusion.

For these reasons, the Fund respectfully submits that Siebel has failed to carry
its burden of demonstrating that the Fund’s proposal may be excluded under SEC

Rule 14a-8(i)(11), and the Fund asks the Division to so advise the Company.

Thank you for your consideration of these points. Please let me know if there
_1s any further information that we can provide. '

Very truly yours,

LY

Cornish F. Hitchcock

cc:  Eric C. Jensen, Esq.

CFOCC-00037940



|Cooley Godward 1i.p] ATTORNEYS ATLA P oheld O

Five Palo Alto Square 5;;‘22’6_\;8‘00
3000 El Camino Real g

Palo Alto, CA San Diego, CA
94306-2155 858 550-6000
Main . 650 843-5000 San Francisco, CA
Fax 650 849-7400 415 693-2000

March 31, 2003
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ERIC C. JENSEN . R

U.S. Securities and Exchange Commission -
Division of Corporation Finance .
Office of the Chief Counsel . o
450 Fifth Street, N.-W. : o
Washington, DC 20549

A

Re:  Siebel Systems, Inc. ~ Stockholder Proposal
of Amalgamated Bank of New York LongView Collective Investment Fand

o Ladies and Gentlemen:

On behalf of Siebel Systems, Inc., a Delaware corporation (the “Company”), and pursuant to
Rule 14a-8(j) under the Securities Exchange Act of 1934, as amended (the “Exchange Act”), we
hereby supplement our earlier letter dated February 19, 2003 relating to a shareholder proposal
(the “Proposal”) submitted by the Amalgamated Bank of New York LongView Collective
Investment Fund (the “Proponent™). In that letter, we requested confirmation that the staff (the
“Staff”) of the U.S. Securities and Exchange Commission would not recommend enforcement
action if, in reliance upon Rule 14a-8(i), the Company omitted the Proposal from the proxy
statement and form of proxy (the “Proxy Materials™) to be distributed in connection with the
Company’s 2003 Annual Meeting of Stockholders. By letter to the Staff dated March 11, 2003
(the “Proponent’s Letter”), the Proponent responded to the Company’s letter. This letter
responds to the Proponent’s Letter.

Pursuant to Rule 14a-8(j), we have enclosed six copies of this letter and afe providing the
Proponent with a copy of this letter. We have also enclosed an additional copy of this letter,
which we would appreciate having file stamped and returned to us in the enclosed, pre-paid
envelope.

A. Rule 14a-8(i)(11) (duplication)

With respect to the differences between the Proposal and the proposal provided by the College
Retirement Equities Fund (the “CREF Proposal”), we submit that the “principal thrust” of the
Proposal is subsumed within the more expansive CREF Proposal. It is irrelevant that the CREF
Proposal is more expansive; what is important for the purposes of Rule 14a-8(i)(1 1) is whether
the subject matter of the Proposal is included in the CREF Proposal, which it is. With respect to
the Proponent’s particular points, we note the following:

-By letter dated March 5, 2003, CREF has offered to revise its proposal so that it is limited to
“senior executives,” just like the Proposal. :
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-As stated in our letter of February 19, 2003, CREF Proposal clearly covers perfonmance-based
options, which is the subject matter of the Proposal.

ATE&T & PG&E No-Action Letters

The proponent cites the AT&T Corp. (“4T&T) (January 24, 1997) no-action letter as
“illustrative” of the current situation. As the Proponent points out, the proposals at issue in the
AT&T letter were quite distinct from one another. The first requested the discontinuance of
“options, rights and stock appreciation rights,” while the second sought to tie executive salaries
to the company’s stock price. That is quite different from the situation here, where both the
Proponent’s proposal and the CREF Proposal effectively request that stock-options for senior
executives be performance-based. Thus, we do not believe the AT& T letter is illustrative of the
instant case.

Similarly, as noted by the Proponent, the proposals at issue in the Pacific Gas & Electric
(February 1, 1993) no-action letter dealt with three distinct areas of executive compensation. As
noted above, the Proposal only deals with a matter that is already addressed in the CREF
Proposal-—performance-based stock options for senior executives.

Centerior No-Action Letter

We respectfully submit that the distinction the Proponent attempts to draw with respect to the
Centerior Energy Corp. (“Centerior ") (February 27, 1995) no-action letter is irrelevant. In
Centerior the principal thrust of each of the proposals excludible under Rule 14a-8(c)(11) was
already covered by the proposal the SEC would not permit to be excluded, even though that
proposal was broader than each of the excludible proposals in certain respects. Similarly, in the
instant case, the principal thrust of the Proposal, i.e., performance-based stock options for senior
executives, is already addressed by the CREF Proposal, despite the fact that the CREF Proposal
is broader than the Proposal.

For the reasons stated above and in our letter of February 19, 2003, we respectfully request that-
the Staff not recommend enforcement action if, in reliance upon Rule 14a-8(i), the Company
excludes the Proposal and the Supporting Statement from the Proxy Materials.

* % % * %
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If the Staff has any questions with respect to the foregoing, or if the Staff is unable to «
the Company’s view that it may exclude the Proposal from its proxy materials in relat;
Annual Meeting, please contact the undersigned or Keith Pisani at (650) 843-5000.

Very truly yours,

Coolky Godward LLP

-

Enic C. Jensen

______ L cc: Comish F\Hitchcock, Esq.
T . Jeffrey T. Amann, Esq.
' : Siebel Systems, Inc.

395501 v1/HN
8H6501.DOC
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’ 2207 BRIDGEPOINTE PARKWAY
S l E B E L SAN MATEQ CA 84404
eBusiness ’
PHONE (650) 295-5000
FAX  (650) 295-5111
vawvw siebel com

February 12, 2003

Via FacsIMILE AND DHL

Cormish F. Hitchcock

Attorney at Law

1100 17" Street, N.W., 10" Floor
Washington, DC 20036

Ph: (202) 974-5111

Fax: (202) 331-9680

Re:  Stockholder Proposal Submitted on Behalf of Amalgamated Bank

Dear Mr. Hitchcock:

;
g
|
t
i
3
;
i

Thank you for your time and willingness to discuss the stockholder proposal that you submitted to Siebel
' Systems, Inc. (the “Company”) on behalf of the Amalgamated Bank LongView Collective Investment Fund
| (the *Fund®). You have asked for written information regarding the Company's practices regarding stock
: options. We trust that this information will lead to the withdrawal of the Fund's proposal.

As noted in our discussion, the Company has long believed in broad employee stock ownership, and
stock options have been a significant component of its compensation to its employees. While the
Company does not necessarily believe that it is in the best interests of its stockholders to adopt a
performance-based option policy such as the one the Fund has proposed, in light of the economic decline
in the information technology industry in the last few years, the Company has significantly realigned its
business and restructured its equity and other compensation programs to serve the best interests of its
stockholders. These actions included:

1. In 2002, the Company adjusted its compensation structure to reduce the guidelines
regarding the number of stock options issued to new employees by 5§0%.

2 In September 2002, the Company completed a stock option exchange program under
which approximately 28 million shares underlying employee stock options were cancelled
and participating employees received stock or cash in exchange (the “Exchange

Program*).

3. ‘In January 2003, the Company cancelled approximately 26 million shares subject to
stock options held by its Chairman and CEQ, Thomas M. Siebel, at his request. These
stock options represented all options that had been granted to Mr. Siebel during the past
four years, including all options granted to him from October 1998 through October 2001

(the date of his last option grant).

As a result of the cancellation of Mr. Siebel's options, the Exchange Program and the other actions
described above and workforce reductions and reduced levels of hiring in 2002, net potential dilution to
existing stockholders in 2002, calculated as if all actions had occurred in 2002, was reduced by
approximately 19%. Net potential dilution is calculated as the stock options cancelled, less shares of
common stock issued under the Exchange Program in exchange for the stock options, divided by the |
number of shares of common stock cutstanding on December 31, 2001.

We believe that these actions—and our ohgoing efforts to review compensation practices and reduce the’
number of outstanding stock options relative to the total number of outstanding shares—will continue to
better align the interest of our employees and management with the interests of our stockholders,
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This letter and its contents are intended for the benefit of the Fund only and may not be disclosed to any
third party without our prior written consent. If you have any questions with respect to the foregoing or
would like to discuss this any further, please feel free to call me at (650) 477-5764.

Very truly yours,

Knmber(ey E. Henm
Senior Corporate Counsef

R
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DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information conceming alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have
against the company in court, should the management omit the proposal from the company’s

proxy material.
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" UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON. D.C. 20549

DIVISION OF
CORPORATION FINANCE

February 1, 2000

Don A. Jensen e
Vice President and Secretary o
Sprint Corporation Act ] q 54
P.0. Box 11315 Section
Kansas City, MO 64112-0315 Rule 4 A -

, . Public’ '
Re:  Sprint Corporation ' ) Al;au:bmty Az 1200

Incoming letter dated December 13, 1999

Dear Mr. Jensen:

This is in response to your letter dated December 13, 1999 concerning the shareholder
proposal submitted to Sprint by the National Electrical Benefit Fund. Our response is attached to
the enclosed photocopy of your correspondence. By doing this we avoid having to recite or
summarize the facts set forth in the correspondence. Copies of all of the correspondence also will
be prov1ded to the proponent. :

In connection with this matter, your attention is directed to the enclosure, which sets forth
a brief discussion of the Division’s informal procedures regardmg shareholder proposals.

Sincerely,

Catherine T. Dixon
Chief Counsel

Enclosures

cc: Edwin D. Hill
Secretary
- National Electrical Benefit Fund
1125 15th Street, N.'W.
Washington, D.C. 20005
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February 1, 2000

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Sprint Corporation
Incoming letter dated December 13, 1999

The proposal requests that the board seek shareholder approval for all present and future
executive officer change-of-control compensatory arrangements.

There appears to be some basis for your view that Sprint may exclude the National
Electrical Benefit Fund proposal under rule 14a-8(i)(11) as substantially duplicative of the
previously submitted Speight proposal, which will be included in Sprint's proxy materials.
Accordingly, we will not recommend enforcement action to the Commission if Sprint omits the
National Electrical Benefit Fund proposal from its proxy materials in reliance on that rule.

Sincerely,

memv*

Carolyn Sherman
Special Counsel

-—_
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:',-"—A;“Sprint Don A. Jensen PO. Box 11315

Vice President and Secretary Nasas City, MO 64112-0315
. 0iONG 13 624 3326

VIA FEDERAL EXPRESS

Securities and Exchange Commission Rule 14a-8(1)(11)
Attn: Division of Corporation Finance

Judiciary Plaza

450 Fifth Street, N.W.

Washington, D.C. 20549

Ladies and Gentlemen:

In accordance with Rule 14a-8(j) under the Securities and Exchange Act of 1934, Sprint
Corporation (“Sprint”) hereby gives notice of its intention to omit from its proxy statement and form
of proxy for its 2000 Annual Meeting of Stockholders (the “2000 Proxy Statement”) a proposal (the
“Proposal”) submitted by the Board of Trustees of the National Electrical Benefit Fund (the
“Proponent”) by a letter received on November 17, 1999.

It is our belief that the Proposal may properly be omitted from the 2000 Proxy Statement
under Rule 14a-8(i), subsection (11). Accordingly, we wish to inform the staff (the “Staff”) of the
Securities and Exchange Commission (and by a copy of this letter the Proponent) of this intended
omission and to explain the reasons for our position. We are enclosing six copies of this letter, with
enclosures.

Background. On November 11, 1999, Sprint received a proposal from George Speight (the
“First Proposal™). That proposal called for the Sprint board of directors to “adopt a policy against
making any future compensation awards to the officers and directors of [Sprint] which are
contingent on a change in control of the corporation unless such compensation awards are submitted
to a vote of the shareholders and approved by a majority of the votes cast.” The First Proposal is
attached as exhibit 1.

On November 17, 1999, Sprint received the Proposal. The Proposal urges Sprint’s board of
directors “to seek shareholder approval for all present and future executive officer severance pay
agreements.” The Proposal is attached as exhibit 2.

Rule 14a-8(i)(11). Rule 14a-8(i)(11) provides that a shareholder proposal may be excluded
if it substantially duplicates another proposal previously submitted to a company by another
proponent that will be included in the company’s proxy materials for the same meeting.

In considering whether proposals are substantially duplicative, the Staff has consistently
taken the position that proposals need not be identical in scope to be considered substantially
duplicative. Rather, the Staff has considered whether the principal thrust, or focus, of the proposals
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is the same. If so, the Staff has permitted the omission of proposals that differ somewhat as to terms
and scope.

For example, in Pacific Gas & Electric Company (February 1, 1993) a proposal to tie total
compensation of the chief executive officer to the company’s performance as measured by ten-year
average earnings per share and dividends per share was substantially duplicative of a proposal to tie
non-salary compensation of management to four specified performance indicators. See also
Pinnacle West Capital Corporation (March 16, 1993) in which a proposal to tie any bonuses to the
amount of dividends paid to shareholders was substantially duplicative of a proposal to cease all
bonuses until a dividend of at least $1 per share is paid; and American Electric Power Company
(December 22, 1993) where a proposal to establish a salary ceiling for executive officers and
directors at two times the salary provided to the President of the United States was substantially
duplicative of a proposal to limit such compensation to 150% of the salary provided to the President
of the United States.

The Proposal is substantially duplicative of the First Proposal. The principal focus of each
proposal is for Sprint’s shareholders to approve arrangements commonly called “golden parachutes.”
Both supporting statements focus on the amounts that may be received under these arrangements by
certain Sprint executive officers in connection with Sprint’s proposed merger with MCI WorldCom,
Inc. The essential subject matter of the proposals is identical and accordingly, the proposals do not
set forth materially different issues for consideration and vote by Sprint’s stockholders.

Conclusion. Because the Proposal is substantially duplicative of the First Proposal, which
will be included in the 2000 Proxy Statement, we believe that Sprint may omit the Proposal under
Rule 14a-8(i)(11). We, therefore, hereby respectfully request that the Staff not recommend any
enforcement action if the Proposal is excluded from Sprint’s 2000 Proxy Statement. Should the
Staff disagree with our conclusions regarding the omission of the Proposal, or should any additional
information be desired in support of Sprint’s position, we would appreciate an opportunity to confer
with the Staff concerning these matters prior to the issuance of its Rule 14a-8(j) response. If you
have any questions regarding any aspect of this request, please feel free to call the undersigned,
collect, at (913) 624-3326.

Please acknowledge receipt of this letter and its enclosures by stamping the receipt copy of
this letter and returning it in the enclosed self-addressed stamped envelope.

Very truly yours,

Don A. Jensen
DAIJ: jd
Enclosures
cc: Mr. Edwin D. Hill
National Electrical Benefit Fund

1125 15th Street, N.W.
Washington, D.C. 20005
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RECEIVED
NOV 11 1999

November 9, 1999

Mr. Don A. Jensen

Vice President and Secretary
Sprint Corporation

2330 Shawnee Mission Parkway
Westwood, Kansas 66205

Dear Mr. Jensen:

Pursuant to my rights under rule 14(a)-8 of the U.S. Securities and Exchange Commission’s
proxy regulations, I hereby submit the enclosed shareholder proposal for inclusion in the Sprint
Corporation proxy statement for the 2000 annual meeting.

I am the owner of shares of Sprint Corporation common stock having a market value in excess
of $2,000 which have been held for over a year from this date. [ intend to hold my Sprint
Corporation stock through the date of the 2000 annual meeting of sharcholders. I, ora
designated representative, will present the proposal for consideration at the annual meeting of

shareholders.

Sincerely,

4

s /l”//

George Speight

*** FISMA & OMB Memorandum M-07-16 ***

Enclosure

Exhibit 1
Page 1 of

2

TN ]
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Shareholder Proposal

Resolved, that Sprint Corporation Board of Directors should adopt a policy against
making any future compensation awards to the officers and directors of this Corporation, which
are contingent on a change of control of the corporation, unless such compensation awards are
submitted to a vote of the shareholders and approved by a majority of the votes cast.

Statement of Support

Golden parachutes are lucrative compensation awards, which are provided to senior
executives and made contingent upon a change of control. In the case of Sprint, a change in
control occurs if someone acquires 20% or more of the outstanding voting stock, or if there is a
change of a majority of the directors within a two year period.

Golden parachutes have been provided for Messrs. Esrey, Forsee, Krause and LeMay, but
none of these golden parachutes have the approval of the shareholders. The amounts to be paid
out would be calculated by computing an amount equal to approximately three times the sum of
the annual salary, short-term incentive compensation, and long-term incentive compensation,
which includes the value of stock option awards.

We believe that these golden parachutes are excessive. In the case of the planned merger
with MCI WorldCom, the Wall Street Journal has reported on October 6, 1999, that CEQ
William Esrey “could walk away with a stunning $690.1 million™ if he decides to leave rather
than stay on as chairman of the merged company.

This truly astronomical payout would apparently result from the huge grant of stock
options that have been given to Mr. Esrey in the past. On the basis of the information presented
in past Sprint proxy statements, it appears that the stock options that were granted to Mr. Esrev
in 1997 and 1998 alone are worth approximately $390 million as this is wrirten. This sum will
grow to approximately $430 million, at the price MCI WorldCom has agreed to pay for Sprint, if
the merger is completed and all the outstanding options vest.

Reflecting on Mr. Esrey’s overall compensation package, including his stock option
awards, executive compensation consultant Graef Crystal has concluded that “he is grossly
overpaid.” As he was quoted saying in the Kansas City Star on April 11, 1999, “only 3% of chief
executives among the 1,568 public companies I surveyed were more overpaid than he was.”

In our view, the grossly excessive nature of the Esrey golden parachute demonstrates the
importance of adopting a corporate policy, which would require shareholder approval for any
golden parachutes that may be proposed. Please vote for this proposal.

Exhibit %

Page 2 of 2

_
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Joha M. Grau

- Chairman
NEBF Trustees
< Edwin D. Hill
Secretary
NATIONAL ELECTRICAL BENEFIT FUND 1125 15th Street, N.W.

Washington, D.C. 20005

November 17, 1999

VIA FAX AND U.S. MAIL

Mr. Villiam T. Esrey
Chairman of the Board & CEO
Sprint Corporation

2330 Shawn Mission Parkway
Westwood, KS 66205

Dear Mr. Esrey:

On behalf of the Board of Trustees of the National Electrical Benefit Fund (NEBF) (“Fund™), I hereby
submit the enclosed shareholder proposal for inclusion in Sprint Corporation’s proxy statement to be circulated
to Corporation Shareholders in conjunction with the next Annual Meeting of Shareholders in 2000. The
proposal relates to Golden Parachutes and is submitted under Rule 14(a)-8 (Proposals of Security Holders) of
the U.S. Securities and Exchange Commission’s Proxy Guidelines.

The Fund is a beneficial holder of 130,000 shares of Sprint Corporation's common stock. The Fund has
held the requisite number of shares required under Rule 14a-8(a)(1) for more than a year. The Fund intends to
hold the shares through the date of the company's Annual Meeting of Shareholders. The record holder of the
stock will provide the appropriate verification of the Fund’s beneficial ownership by separate letter. '

Should you decide 1o adopt the provisions of the proposal as corporate policy, we will ask that the
proposal be withdrawn from consideration at the annual meeting.

Either the undersigned or a designated representative will present the proposal for consideration at the
Annual Meeting of the Shareholders.

Sincerely yours,
——
Edwin D. Hill
Secretary
EDH/yyl
Enclosure

~¢-  FORM 640 REV, 4/97

11/17/99 WED 14:15 [TX/RX NO 8363]

Exhibit 2
Page 1 of 2
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SPRINT
SHAREHOLDER PROPOSAL
REGARDING
“GOLDEN PARACHUTES”

BE IT RESOLVED: That the Shareholders of Sprint (“Company™) urge the Board of Directors to seek shareholder
approval for all present and future executive officer severance pay agreements.

SUPPORTING STATEMENT

Senior executive severance or termination pay agreements, commonly referred to as “golden parachutes,” have
contributed to the public and shareholder perception that many senior executive officers of major companies are more
concerned with their own personal interests than their broad responsibilities to the company they are empowered 1o
lead. The disdain expressed for those who benefit from these generous compensation plans is particularly high when
the compensation awards come in the context of a corporate change of control that may also result in the dilution of
shareholder value.

A recent research report by London-based economic advisor Smithers & Co. recalculated the profits of the 100
largest U.S. companies by adjusting for the value of their executives’ stock options. The study found that 11 firms
went from profit to loss, and another 13 had their profits cut in half, In addition, the Investor Respensibility Research
Center has found the average potential dilution of shareholder value from stock option plans is 9.2% for S&P 500
companies,

Executive Officers Esrey, LeMay, Forsee, and Krause have employment severance contracts that would
guarantee them almost $1 billion all together. We cstimate that Esrey and LeMay would receive at least $470 million
and $200 million respectively from their employment contracts, Esrey said in a recent interview that he saw no reason
to consider a merger. Specifically, he said, "If I thought we needed something we didn't have, we would consider
going and gerting it, or even consider a merger. But I don't know what that is, We arec very comfortable where

we are."

According to Sprint's latest proXy filed with the Securities and Exchange Commission, Esrey's tock options are
automatically vested in the event of a change in control of the company. Presently, less than $100 million of his
options are vested. Thus, if the merger is approved, Esrey would immediately vest in the rest of his $435 million in
options plus receive another $35 million in cash severance and restricted shares.

Is this merger in the best interest of the shareholders or is it in the best interest of Esrey?
We believe Esrey and the rest of the executive officers' golden parachutes are an egregious act of pure greed.
What does this mean for the future of our company? It is evident that Esrey and his executive officers are more

interested in lining their pockets with gold now, rather than setting the foundation for long-term shareholder growth.

We urge all shareholders to VOTE “FOR” this proposal urging the Board to allow shareholders an opportunity
to evaluate the merits of executive officer severance agreements before such generous benefits are granted,

WE URGE YOU TO VOTE FOR THIS PROPOSAL

11/17/99 WED 14:15 {TX/R.X NO 83.63].
EXhlbit %
age or 2
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DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to matters
arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy rules, is to
aid those who must comply with the rule by offering informal advice and suggestions and to
determine, initially, whether or not it may be appropriate in a particular matter to recommend
enforcement action to the Commission. In connection with a shareholder proposal under Rule
14a-8, the Division’s staff considers the information furnished to it by the Company in support of
its intention to exclude the proposals from the Company’s proxy materials, as well as any
information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of the
statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff of
such information, however, should not be construed as changing the staff’s informal procedures
and proxy review into a formal or adversary procedure. '

It is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary determination
not to recommend or take Commission enforcement action, does not preclude a proponent, or any
shareholder of a company, from pursuing any rights he or she may have against the company in
court, should the management omit the proposal from the company’s proxy material.

“
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UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON. D.C. 20549

L

| 'y
| G WS

“‘""" March 20, 2001 _

DIVISION OF .
CORPORATION FINANCE | —

Mary Ann Frantz
‘Miller Nash LLP
3500 U.S. Bancorp Tower

111 S.W. Fifth Avenue | fiot, / 93 s/

Portlapd, OR 97204-3699 Sexton

Re: ©  Willamette Industries, Inc. ful:: Vel
" Incoming letter dated January 25, 2001 A%ﬁfbm:y 3—20 - ; 209 /

Dear Ms. Frantz:

. This is in response to your letter dated January 25, 2001 concerning the shareholder
proposal submitted to Willamette by David L. Johnson. Our response is attached to the enclosed
photocopy of your correspondence. By doing this, we avoid having to recite or summarize the B,
facts set forth in the correspondence. Copies of all of the correspondence also will be provided
to the proponent. =~ | i

In connection with this matter, your attention is directed to the enclosure, which sets forth
a brief discussion of the Division’s informal procedures regarding shareholder proposals.

Sincerely,
Martin P. Dunn :

Associate Director (Legal)

Enclosures -

cc: David L. Johnson

*** FISMA & OMB Memorandum M-07-16 ***
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March 20, 2001

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Willamette Industries, Inc.
Incoming letter dated January 25, 2001

The proposal provides that the board of directors shall create an independent committee
to prepare a report of Willamette's environmental problems and efforts to resolve them,
including an estimate of worst case financial exposure due to environmental issues for the next
ten years as well as other matters specified in the proposal.

There appears to be some basis for your view that Willamette may exclude the proposal
under rule 14a-8(i)(7), as relating to its ordinary business operations (i.e., evaluation of risk).
Accordingly, we will not recommend enforcement action to the Commission if Willamette omits
the proposal from its proxy materials in reliance of rule 14a-8(i)(7). In reaching this position, we
have not found it necessary to address the alternative bases for omission upon which Willamette
relies. -

Sincerely,

Kelr Devon G
Attorney-Advisor

CFOCC-00037980



MILILLER I VASH L

ATTORNETYS AT L AW

Mary Ana Frantz
frantz@millernash.com
(503) 205-2552 direct line

January 25, 2001

VIA FEDERAL EXPRESS

Securities and Exchange Commission
Division of Corporation Finance
Judiciary Plaza

450 Fifth Street, N. W,

Washington, D.C. 20549

_ Subject:  Willamette Industries, Inc.
File No. 1-12545

Shareholder Proposal of David L. Johnson - -

Dear Ladies and Gentlemen:

Mikler Nash LLp

3500 U.S. Bancorp Tower
111 S.W. Fifth Avenue
Portland, OR 97204-3699

(503) 224-5858

{503) 224-0155 rax

4400 Two Union Square

601 Union Stceet

{206) 622-8484
(206) €22-7485 fax

" Seallle, WA 98101-2352

1100 Riverview Tower
900 Washington Street

Posl Office Box 694

Vancouver, WA 38666-0694

{360) 699-4771
(360) 694-6413 tax

Pursuant to Rule 14a-8(d) under the Securities Exchange Act of 1934, as aniended
(the "Exchange Act"), we enclose on behalf of our client, Willamette Industries, Inc. (the
"Company"), six (6) copies of this letter and a proposal and supporting statement that have been
submitted to the Company for inclusion in the Company's proxy materials relating to its 2001

annual meeting of shareholders. This proposal was submitted to the Company by

David L. Johnson (the “Proponent"). The proposal relates to "a report to shareholders on the

Company's environmental problems and efforts to resolve them."”

The Company mtcnds to omit the Proponent's proposal and supporting statement
from its proxy materials pursuant to Rules 14a-8(i)(7), 14a-8(i)(10), 14a-8(i)(6), and 14a-8(1)(3)
under the Exchange Act. Rule 14a-8(i)(7) authorizes the omission of a proposal if it "deals with
a matter relatmg to the company's ordinary business operations"; Rule 14a- 8(i)(10) authorizes
the omission of a proposal if it has been substantially implemented; Rule 14a-8(i)(6) authorizes

the omission of a proposal "if the company . . . lack[s] the power .
proposal" and Rule 14a-8(i)(3) authorizes the omission of a proposal if it is vague and

misleading.

. to unplement the
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Securities and Exchange Commission -2-. ' January 25, 2001

Bases for Exclusion

1. The Proposal May Be Excluded under Rule 142a-8(i)}(7) Because the ProposallRelates
to the Company's Ordinary Business Operations.

The proposal may be omitted pursuant to Rule 14a-8(i)(7) because it deals with
compliance with federal, state, and local environmenta! laws and regulations, a matter that relates
to the Company's ordinary business operations. ‘

A. Excludability Under Rule 14a-8({)(7). -

A proposal may be omitted under Rule 14a-8(i)(7) if it "deals with a matter
relating to the company's ordinary business operations.” Rule 14a-8(i)(7) is intended to exclude
proposals that "involve business matters that are mundane in nature and do not involve any
substantial policy or other considerations.”" Exchange Act Release No. 12,999 (Nov. 22, 1976).
As explained by the SEC, the ordinary business exclusion under Rule 14a-8(1)(7) rests on two
central considerations:

The first relates to the subject matter of the proposal. Certain tasks are so
fundamental to management's ability to run a company on a day-to-day basis that
they could not, as a practical matter, be subject to direct shareholder oversight.
Examples include the management of the workforce, such as the hiring,
promotion, and termination of employees, decision on production quality and
quantity, and the retention of suppliers. However, proposals relating to such
matters but focusing on sufficiently significant social policy issues (e.g.,
significant discrimination matters) generally would not be considered to be

_ excludable, because the proposals would transcend the day-to-day business
matters and raise policy issues so significant that it would be appropriate for a
shareholder vote.

The second consideration relates to the degree to which the proposal seeks to
‘micro-manage' the company by probing too deeply into matters of a complex
nature upon which shareholders, as a group, would not be in position to make an
informed judgment. This consideration may come into play in a number of
circumstances, such as where the proposal involves intricate detail, or seeks to
impose specific time-frames or methods for implementing complex policies.
Exchange Act Release No. 40-018 (May 21, 1998).

B. Compliance with Environmental Regulations.

Thie Proponent's proposal is directed at what, over the years, has become a
significant part of the ordinary business operations of a forest products company. The proposal
embodies a request that the Board of Directors of the Company prepare each year an extremely
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Securities and Exchange Commission -3- January 25, 2001

detailed and technical report on the Company's ongoing, day-to-day environmental protection
and pollution-control activities. The proposal requests that the report set forth the following:

e the major challenges at Willamette facilities to comply with
environmental regulations,

e an explanation of assessed fines due to noncompliance with
environmental regulations,

¢ an assessment of any management culpability or responsibility fér the
fines as addressed by regulatory agencies,

e an estimate of worst case financial exposure due to environmental
issues for the next ten years,

e an evaluation of company efforts to:

e reduce pollution by such methods as changes in management
or operational systems, new capital expenditures, and
application of new technologies, and

‘s involve employees, community organizations, and
environmental groups in efforts to safeguard health and safety.

For many years, the Company's activities have been regulated by federal, state,
and local regulations in the environmental and safety areas. Compliance with those laws and
regulations are a part of the day-to-day business of the Company as it endeavors to operate its
facilities in a clean, safe, efficient, and environmentally acceptable manner. The Company has a
substantial staff devoted exclusively to the environmental component of its legal comp liance
program. This program iricludes the generation of literally hundreds of publicly available reports
required by the environmental laws and regulations that apply to the Company's daily operations.
The program also involves stringent oversight of and improvements to the Company's
environmental practices.

In numerous other instances the SEC staff has concluded that proposals related to
compliance with governmental statutes and regulations involve ordinary business and therefore
are excludable pursuant to Rule 14a-8(i)(7). In Duke Power Company ("Duke Power")
(February 1, 1988), for example, the SEC staff concurred that a proposal requiring an annual
report detailing Duke Power's environmental protection and pollution control activities could be
omitted from its proxy statement on Rule 14a-8(i}(7) grounds because compliance with
government environmental regulations was considered part of Duke Power's ordinary business
operations. This conclusion has been reached even when the subject matter of the report in
question related to legal compliance issues. For example, in Allstate Corporation (February 16,
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1999), despite the subject matter of the report, the SEC staff concluded that the proposal did not
raise significant policy considerations and did relate to Allstate's ordinary business activities
even though the proposal concemed the creation of an independent committee to prepare a report
on alleged illegal activity by Allstate, other state actions against Allstate, and recommendations
to control costs of actions. The SEC staff should not be distracted by the Proponent's references

to the recent consent decree negotiated by the Company (which has been reported) and instead
should focus on the fact that the Proponent is requesting a report concerning the Company’s
environmental legal compliance program, a matter which is part of the Company's ordinary
business operations. ' '

The Proponent's proposal also seeks to "micro-manage" the Company's
environmental program by probing deeply into the often technical as well as economic
challenges that may hamper the Company's ability to meet its environmental objectives. The
relevant environmental regulations are extremely complex and their actual application to a
company's operations confuse many people. The average shareholder, who presumably lacks
advanced training in environmental regulation and compliance issues, would have difficulty
evaluating the scientific data associated with compliance with environmental laws and 4
regulations and the suitability of relevant equipment and technologies designed to assist in that
goal. The Company, as a responsible corporate citizen, recognizes the highly technical and
scientific nature of this field and employs a team of highly trained specialists to assist it with its
environmental compliance. Meaningful decisions can not be made using a "translation" of this
data in terms understood by the average shareholder.

C. Supervision and Accountability of Employees.

The Proponent's proposal also secks to encroach upon the Company's relations
with its employees by "increas[ing] management accountability" and assessing any "management
responsibility" for any fines imposed for noncompliance with environmental laws and '
regulations. There are no limits on the reach of this aspect of the proposal — it applies to all
management, regardless of the individual's position in the Company. As highlighted above,
management of the workforce falls squarely within one of the two central themes of the ordinary
business exclusion. The SEC staff has consistently concluded that "employment policies and
practices with respect to . . . [the] non-executive workforce [are] uniquely matters relating to the
conduct of the company's ordinary business operations." See, e.g., United Technologies
Company (February 19, 1993) and Unisys Corporation (February 19, 1993).

D. The Proposal Does not Raise Significant Social Policy Issues Directly Tied to the
Company's Operations Under the " Ordinary Business" Rule Analysis.

Despite the environmental theme and cursory references to “safeguard[ing] health
and safety," the proposal does not address significant social policy concems. Instead, it focuses
on the financial consequences of a failure by the Company to comply with environmental laws
and regulations. In the past, the SEC staff has distinguished between proposals concerning
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matters relating to environmental reporting on "ordinary business” grounds, see, e.g., Duke
Power (February 1, 1988) and Carolina Power and Light Company (March 30, 1988)
(concering a report addressing Carolina Power and Light Company's releases of hazardous
waste and its practices to-control and manage such releases) and those that addressed significant
social policy concems, such as R.R. Donnelly & Sons Company (January 26, 1993) (concerning
the adoption of the CERES Principles) and Exxon Corp. (March 18, 1999) (conceming the
creation of a committee of outside directors to review and report on Exxon's contribution to
global warming and recommend changes to Exxon'’s policies and practices to reduce carbon
dioxide emissions).

4 Unlike the above referenced proposals that raise significant policy considerations,

the Proponent's proposal does not seek to transform the Company's environmental practices;
rather, it seeks to highlight the Company's environmental compliance problems, identify
responsible individuals, and consider the impact of future fines for non-compliance with
environmental laws and regulations on the Company’s earnings, all of which are connected to the
day-to-day operations of the Company's plants and facilities. None of these issues raise
significant policy considerations nor are they a topic of widespread public debate. The proposal
is concerned with the financial impact on the Company's earnings and the value of its shares,
both of which are matters associated with the daily operation of the Company. Accordingly, the
proposal may be properly omitted under Rule 14a-8()(7).

2. The Proposal May Be Excluded Under Rule 14a-8(i)(10) Because the Proposal Has
Been Substantially Implemented by the Company.

The proposal may be omitted pursuant to Rule 14a-8(i)(10) because the Company
has substantially implemented the proposal.

A. Excludability Under Rule 14a-8(i)(10).

A company need not implement a proposal word-for-word to rely on
Rule 14a-8(i)(10). SEC Exchange Act Release No. 20,091 (August 16, 1983). The Company
provides the majority of the requested information in legally mandated and voluntary
disclosures. Any information requested by the proposal not covered by such disclosures
concerns the Company’s ordinary business operations or proprietary information.

B. Disclosures Under the Exchange Act.

Item 103 of Regulation S-K requires disclosure of administrative and judicial
proceedings dealing with environmental matters. Such disclosure must be made if: (1) the
proceeding is materfal to the business or financial condition of the Company; (2) the proceeding
involves a claim-for damages or potentially involves monetary damages exceeding 10 percent of
the Company's or a subsidiary’s consolidated current assets; or (3) a governmental authority is a
party to the proceeding and the monetary sanctions are likely to be $100,000 or more. Item 303

AP p i por 8 5 aaet H
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of Regulation S-K requires a Management's Discussion and Analysis in which companies are
required to disclose known future uncertainties and trends that may materially affect financial
performance. The Company's Exchange Act reports include the disclosure required by
Items 103 and 303 of Regulation S-K. In addition, the Company's Form 10-K reports, such as
“the one filed for the fiscal year ended December 31, 1999, attached hereto as Exhibit A, provide
under Item 7 summaries of the federal, state, and local regulations goveming the Company's
emission of various substances and its compliance with such regulations. In essence, the
Proponent's proposal requests that the Board of Directors of the Company produce an additional
".report on activities that the Company is already obligated to report on under the requirements of
the Exchange Act. In the past, the SEC staff has concurred that such duplicative reporting is
unnecessary when the subject matter of the additional report concermns a matter of ordinary
business, which, as discussed above, the requested report does. See e.g., Eastman Kodak
Company (February 1, 1991) (concluding that a proposal requiring disclosure of information
contained in SEC disclosures is moot), and Johnson Controls, Inc. (October 26, 1999)
(conceming the presentation of financial statements in reports to shareholders). -

C. Disclosures Pursuant to Environmental Laws and Regulations. ’ y

In order to comply with federal, state, and local environmental laws and
regulations, the Company must record and report on much of its activities. For example, to
comply with laws and regulations relating to air emission and water discharges, the Company
must report to governmental authorities on the levels of emissions discharged into the air or into
water from all manufacturing facilities. Similarly, before any trees may be harvested, the
Company must file a plan with the state forestry department detailing the location to be
harvested, the equipment to be used, and the protective methods that will be implemented to
protect the surrounding forest. From these publicly available reports, one could easily discover
information requested by the Proponent, such as why a particular fine was imposed.

D. Disclosures Pursuant to Generally Accepted Accounting Principles.

The Company's annual reports to shareholders and the notes to its financial
statements discuss in great detail the regulatory acts that govern the Company in the
" environmental arena. As required for all registrants under the Exchange Act, the Company
utilizes generally accepted accounting principles (GAAP) in preparing its financial statements.
In accordance with GAAP, the Company creates reserves for all likely contingent liabilities,
including anticipated regulatory fines. The report requested by the Proponent goes well beyond
the forward looking reserves created under GAAP and seeks predictions about future regulatory
actions which, at this time, may not even be contemplated or feasible. As demonstrated by its
1999 Annual Report to Shareholders (the "1999 Annual Report"), attached hereto as Exhibit B,
the Company ensures that its shareholders are informed of these anticipated costs in an
appropriate manner.

E. Voluntary Disclosures in the Company's Annual Report.
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The Company voluntarily discloses additional information in its annual reports to
shareholders. As detailed in its 1999 Annual Report, the Company participates in the
Sustainable Forestry Initiative Program, has developed a written environmental policy program,
has hired a Vice President for Environmental Affairs, and has formed a Corporate Compliance
Committee. Similar to the proposed committee of "outside” independent directors, the Corporate
Compliance Committee is responsible for implementing the Company's environmental policies
and procedures and reports to the board of directors annually on how the program is functioning.
In addition, designated managers throughout the Company are responsible for conducting
operations in a way that minimizes environmental damage and maximizes environmental
protection. Engineers, legislative analysts, and personnel from various departments are
responsible and accountable for the Company's environmental performance.

In short, the Company believes that it has already substantially implemented the
Proponent's proposal through mandatory and voluntary public reporting and the development of
an internal network of staff who are accountable for the Company's environmental performance. _
There is precedent for concluding that the proposal has been substantiaily implemented because
of existing practices. In Intemational Business Machines Corporation (January 31, 1994), for
example, the SEC staff concluded that a proposal requiring the company to adopt an
environmental policy was moot because of the company's existing practices. Therefore, the
proposal properly may be omitted under Rule 14a-8(i)(10).

3. The Proposal May Be Excluded Uﬁder Rule 14a-8(i)(6) Because it Is Béyond the
Company's Power to Implement the Proposal.

The proposal may be omitted pursuant to Rule 14a-8(i)(6) because the Company
lacks the ability to implement the requested proposal to publish financial predictions concerning
future fines for noncompliance with environmental laws and regulations.

The report réquested by the Proponent asks for an estimate of the worst case
financial exposure due to environmental issues for the next ten years. In effect, the proposal asks
the Company to quantify an uncertainty. The Company has no means to accurately predict what
its financial exposure will be for the next ten years for noncompliance with environmental
regulations, because the regulations themselves are evolving nearly as rapidly as the technologies
available to measure or capture contaminants discharged by companies. In common with most
large manufacturing companies, the Company would like to be able to predict that it will have no
future financial liabilities for environmental noncompliance. However, other than the
projections reflected by established reserves set out in its financial statements, the Company has
no way of responsibly complying with the Proponent's request. Additionally, as mentioned in
2(D) above, the proposal requests the disclosure of information which is inconsistent with
GAAP. Accordingly, if the Company is required to prepare the requested report, it would expose
the Company to allegations that its financial reports are inaccurate or misleading. As the ‘
Company is obligated under the Exchange Act and related regulations to use GAAP and ensure
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that there is a reasonable basis for all forward looking statements, it is beyond the Company's
power to implement the proposal and it may be omitted under Rule 14a-8(1)(6).

4. The Proposal May Be Excluded Under Rule 1'4a-8(i)(3) Because the Proposal Is
Vague and Misleading.

Lastly, the Company believes that the Proponent's proposal may properly be
omitted from its proxy materials under Rule 14a-8(i)(3) as vague and misleading.

The proposal seeks a report setting forth, among other things, "major challenges
at Willamette facilities with environmental regulations," "an assessment of management
culpability or responsibility for the fines," an "estimate of worst case financial exposure due to
environmental issues for the next ten years," and an "evaluation of efforts to reduce pollution
through changes in management, new capital expenditures, and the application of new
technologies." The requested report's scope is extremely broad and receipt of such a report is
likely to leave the Company's shareholders at a loss as to how to respond to it, particularly as the
proposal lacks any description of the intended use by the shareholders of the information to be

set out in the report. !

Rule 14a-8(i)(3) allows a company to exclude proposals that contain false or
misleading statements of material facts as defined in Rule 14a-9. As set forth in Rule 14a-9(a),
false and misleading statements include omissions of material facts necessary to make the
statements which are included not false or misleading. The proposal omits facts that are needed
to give shareholders an accurate picture of the situation. Additionally, the proposal makes broad
assertions likely to lead the average shareholder to make erroneous conclusions. Material may
be considered misleading within the meaning of Rule 14a-9 if it "directly or indirectly impugns
Character, integrity or personal reputation, or directly or indirectly makes charges concemning
improper, illegal or immoral conduct or associations, without factual foundation." Note (b) to
Rule 14a-9. Because the omitted facts and erroneous-implications could influence how a
reasonable shareholder might vote on this proposal, they are clearly material. See TSC
Industries v. Northway, Inc., 426 US 438 (1978) (an omitted fact is material when there is a
“substantial likelihood that a reasonable shareholder would consider [the omitted fact] important
in deciding how to vote" on the proxy).

As shown below, the proposal and supporting statement are misleading in that,
- taken collectively, they imply that the Company has failed to inform its shareholders about the
potential magnitude of the EPA fine and has not implemented effective systems to ensure future
environmental compliance.

Paragraph one of the supporting statement addresses the fine levied against the
Company by the EPA. The Proponent refers to an EPA estimate that the Company may need to
spend "as much as $82 million . . . to bring its facilities into compliance;" however, he does not
reference the source of this information. In its press release dated July 7, 2000, the EPA
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estimated that the Company would need to spend $74 million, not $82 million, to bring its
facilities into compliance with current Clean Air Act regulations. More significantly, the
Company's estimate of this cost is $28,000,000, as reflected in its press release dated

July 20, 2000, and Part II, Item 1, of its Form 10-Q report for the quarter ended June 30, 2000.

Paragraph two of the supporting statement states that the magnitude of the fine
has "shocked" the shareholders. No support for this conclusory statement is provided. Its
alarmist tone is unwarranted because the Company has taken numerous steps to inform its
shareholders of the potential magnitude of the fine. For example, on page 3 of its 1999 Annual
Report, Duane C. McDougall, the Company's president and chief executive officer, explained to
the shareholders that the Company was engaged in settlement talks with the EPA and that the
Company had established a $10 million reserve to cover the potential fines, exclusive of the cost
of implementing environmental controls. This paragraph also implies that the Company
intentionally and knowingly misled its shareholders when it stated that it "believed it [was] in
substantial compliance with federal, state, and local laws regarding environmental quality."
Contrary to this implication, the statement accurately reflected the Company's belief
notwithstanding the Company's subsequent settlement of the matter by consent decree to avoid |
litigation. ‘ '

Paragraph three of the supporting statement implies that the Company continues
to intentionally violate environmental regulations by stating "“if continued, Willamette's
environmental performance could diminish shareholder value.” This paragraph also suggests
that the Company has failed to adopt any environmental compliance practices when it states,
“[flurther damage to Willamette's image and shareholder value caused by successive
environmental problems and attendant major fines and liabilities could occur if remedial action is
not taken." As stated above, the Company has implemented and continues to implement new
policies and procedures to ensure its compliance with environmental laws and regulations.

Paragraph four of the supporting statement implies, without providing any
supporting evidence, that the corporate officers who sit on the Corporate Compliance Committee
do not perform their assigned tasks effectively since their lack of independence " severely
compromises" their ability to provide proper environmental oversight. Additionally, the
Proponent fails to support his conclusion that an "outside independent director” would be more
capable of ensuring compliance with existing and future environmental laws and regulations.

As a result of the foregoing misstatements and omissions, the supporting
statement is vague and misleading in violation of Rule 14a-9 and is, therefore, excludable under

Rule 14a-8(i)(3).
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Conclusion

The Proponent's proposal properly may be omitted from the Company's proxy
materials because it concerns matters relating to the Company's ordinary business operations, the
Company has already substantially implemented the majority of the requested reporting and is
not capable of reporting other requested information, and it contains false and misleading
statements. :

Pursuant to the provisions of Rule 142-8(d), the Company, by copy of this letter
with its exhibits, is notifying the Proponent of its intention to omit his proposal and supporting
statement from its proxy materials relating to its 2001 annual meeting of sharcholders.

The Company respectfully requests your review of this matter and your advice as
to your position with respect thereto as soon as possible. As the Company is currently the
subject of a tender offer and proxy contest by Weyerhacuser Company, the timing of its 2001
annual meeting is presently uncertain, but the Company currently does not anticipate filing -
definitive proxy materials before early March. '

Very truly yours,

PV ot By 9144?

Mary Ann Frantz

cc vié Federal Express: Mr. David L. Johnson
Mr. G. W. Hawley
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David L. Johnson
*** FISMA & OMB Memorandum M-07-16 ***
November 2, 2000
G.W. Hawley
Secretary
Willamette Industries Inc.
1300 SW 5* Avenue, Suite 3800
Portland, OR 97201

Via Centified Mail, Retura Receipt Raguested
RE: Sharehiolder Resolution
Dear My, Hawley:

T berchy submit the enclosed shareholder proposal (“Proposal™) for inclusion in the Willamette
mm.mmnmmmumwmmwwmhmm
with the 200) anvwal meeting,

IomMofComymmmmuMngnommamm and T have heid these
:buuconﬁmmdyﬁnmuhnamyurpﬁmtoﬂndmofubmiﬁon,

m«xa‘wmw-mmmwwm«mumm K
meeting of shareholdars.

Sincerely,

David L. Sohnaon

B0/E0"d - ~ | WY 55:80 Q3H 00-80-AON

CFOCC-00037991



11/07/00 13 +38FISMA & OMB Memorandum M-07-16JE* JONSUN KE vy

SHAREHOLDER PROPOSAL

RESOL VED that-the Board of Directors shall creaze a committee of independent directurs to prepare &
report to shareholders on the company’s environmental problems and efforts ro resaive them The report
should disauss the following: the major challenges xt Willamette facilities to comply with environmental
regulations, an cxplunation of assessed Sines due to noucompliance with eavironmental regulations, an
assessment of anry management culpadility or responsibility for the fines o5 addrensed by regulatory
agencies, and an estimate of worst case financial exposure due to environmental issues for the sext ten
years. In addition, the report should include an eveluation of comparty efforts to reduce potiution by such
methods s changes in mansgement or operational systemy, new capital expenditures, application of new
technologies, and the involvement of employees, community crganizations and egviranmental groups in
efforts to safeguard health and safety. The report ahall be released at least four weeks prior to the amual
mexting of shareholders and posted on the company's web page. )

SUPPORTING STATEMENT

Willamette Industries received 1 $11.2 million fine in 2000 by the Environmental Protection Agsocy
(EPA). This was the largest induscrial aie pollution fine ever levied by the EPA sgainst & cowpany. s
addition to the fine, it is cstimated that Willamettes may have to expend as much as $32 elition (exclnding
the fine), according to EPA estimates, to bring its facilities into compliance.

The magnitude of the EPA finc is an embarrassment to our Company and bas shacked sharebolders. The

fine was particularly scartling siace Willamette stated in 2 1998 disclosure to the sharcholders filed with the
Sccurities and Exchange Commission, less than two years before the EPA fine was impased, that “(the)

Company believes it i in substantisl compliance with federal, stsre and local lews regarding environrmental -
quality.”

Tf contirued, Willametie's environmental performance could diminish shareholder value, This could be in 4
part duse to the exclusion of Willamente stock from the portfalios of many investors end funds who choose

Dot to tnvest or are protibited from investing in companies that poltists the eavirosmant and roa afoul of
eavironmental laws. Also, fines of this magnitude deprive the company of needed reverus and
shareholders of » retwn on their investment. Furibet damage to Willsmerte's image and sharshalder velue

caused by successive environmental problems and attendant major fines snd lisbilities could occur if

remadial action is noc taken. )
The Company curvently conducts periodic audits to evaluate the effectivencas of eavironmentsl programs
and has established & Corporate Compliance Committee consisting of six “inside” corporate officers to
monitor complience with Company eaviroamental policy. However, the independence of this inside
committee is severely compromised. Clesrly, 8 committeon consisting of “outside™ indspendent directors, &
apposed to inside Company mansgemen, is necded to provide proper environmental gversight.

The establishment of & committee made up of independent directors to gverses and prepere & repatt on our
Company's cavironmental complisnce shiould increass mansgecoent sccountshility to the Board of
Company’s image, fisancial performence and value to abareholdors. Marcover, such « report should
demonstrue 1o the public and the investment conwrumity that cur Compeny is moving in the direction of
greater disclomre on evironmental matters and is attemptisg 10 solve its eavironmental problems in &

B0/00'd | HY 95:80 G3H 00-BO-AON
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1999 and 1998 Financial_ Highlights

(doliar amounts, except per share amounts. in thousancs)

Dividends Paid Diluted Earnings
Net Sales per Share per Share
bulitons of dollars dollars dollars
50 $0.80 $500
060 400
300
0.48 .3
ZOO'I l
020 " ' '
. .ll o
B8990 919293949596 9758 99 899091 92 93 94 95 96 97 98 99 899091929394959697 989
1999 1998
Net sales $ 4077969 3,700,282
Net earnings S 260475 88,963
Per share-diluted $ 23 0.30
Cash dividends paid $ 77984 71,227
Per share 3 070 0.64
Total assets $ 4797861 4,697,668
Stockholders’ equity $ 2203712 2,002,431
Return on stockholders’ equity 13.0% 4.5%
Number of outstanding shares 111,587,000 110,961,000
Number of stockholders (beneficial) 23,000 22,000
Number of employees 14,250 - 14,000, __
Total annualized return to shareholders*
Last 5 years 16.56%
Last 10 years 15.49%
Last 15 years 18.51%
. Last 20 years 16.35%
s Last 25 years 17.86%
- B “Incudes ceinvestmentof of dvidesds.

R
The following shows quarterly earnings and dividends per share along with

" the range of closing prices. The company expects to continue paying regu-
lar cash dividends, although there is no assurance as to future dividends as

" theyare dependent upon earnings, capital requirements and financiak
condition. The company's common stock trades on the New York Stock

.. Exchange (xvse)under the symbol wiL.
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To Our Shareholders: : B

The year 1999 was a good one for Willamette Industries.
Our 1999 earnings were nearly triple those of 1998; sales
were over $4 billion for the first time.

As a result of our excellentearnings, the board voted at
its February meetingtoincrease dividends substantially—
from $.72 per year t0 $.84 annually.

Almost all of our product lines ended 1999 withresults
substantially above those of 1998.0ur corrugated con-
tainer volumes continued their steady, incremental
climb, growing atarate that was more than double that

ofthe industry as awhole.

Uncoated free sheet markets strengthened substantially during the last
half of the year. Our 1998 addition of an uncoated free sheet machine at
Hawesville, Kentucky. gave us the opportunity to take advantage of these
market moves with volume and efficiency improvements.

Building materials markets continued their strong performance. Housing
starts remain strong, home size is increasing and remodeling demand
continues at a brisk pace. We begin 2000 with prices in most of our com-
modity lines at a higher level than last year at the same time.

We launched or completed several capital projects in 1999 designed to
expand markets in our core businesses and improve our utilization of
available fiber resources. . 4

We announced plans for anew particleboard plant and began construc-
tion of a new sawmill in South Carolina in 1999. The sawmill will use
the abundant supply of small pine logs available in the Chesterarea to make -
narrow dimension lumber when it goes on-line in 2000. The particle-
board plant near Bennetsville willhavea continuous press line and will use
existing residual fiber from local processing plants as its raw material.
This strengthens our vertical integration in the Carolinas and puts our
manufacturing facilities close to the end users of our products.

Also during 1999. the company acqui d a particleboard plant in Linxe,
France, and announced plans to nearly double its capacity. The plantis
located in a fiber-rich portion of France, near our medium density fiiber-
board plant. This efficient facility will allow us to expand our marketing
of composite panels in Europe. 4

In February the board announced plans for a modernization of our saw- .
mill in Dodson, Louisiana, to increase efficiency and fiber utilization.

Our sixth cut sheet plant opened in Washington Court House, Ohio, near
the end of 199. Our other cut sheet plants are at capacity, and the new
facility allowed us to meet increased market demand and to provide an
additional outlet for the production of the new uncoated free sheet
machine in Hawesville.

02 WiILLAMETTE INBUSTRIES 1999 ANNUAL REPORT
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We announced plans to shut down the 1940s-vintage #2 un-
coated free sheet machine at the Iohnsonburg Pennsylvania,
paper mill when a modernization of the #5 machine at ‘that facil -

ity is completed. While the change will not result in a capacity
increase, it will provide production cost efficiencies. We also
shut down the #3 machine in Kingsport, Tennessee. This
machine. which made 50.000 tons of coated -one-side paper
and forms bond annually, was too small to effectively compete
in a shrinking market.

On the brown paper side of our business, we are in the start-
up phase of the new recovery boiler at the Albany, Oregon,
linerboard mill. This new boiler will improve our environmen-
tal performance and our ability to efficiently recycle pulping
liquors. Further upgrades to the causticizing area, the lime kiln,
and associated equipment were approved by the board at its
February meeting.

Turbine generators are being installed at the Albany mill and
the Kentucky complex to reduce costs, improve energy efficiency
and increase self-sufficiency.

We also began construction of a box plant in the Phoenix,
Arizona, area and completed modernization of the Compton,
California, plant. These prajects enhance our ability to serve the

owing market in the Southwest.

Relocation of the Elk Grove, [llinois, corrugated container
plant also began during the year. The expansion will allow the
plant to take advantage of additional demand in the Chicago
area. At its February meeting, the board approved the relocation
of our Tigard, Oregon, preprint plant as well as the purchase
of a new press. This will increase production of this specialty
corrugated product, improving our ability to produce high-
quality graphics for boxes destined for warehouse store shelves
where the box, rather than a salesperson, sells the product.

We continued settlement talks with the U.S. Environmental
Protection Agency (epa) concerning our panel plants. We have
astrong commitment to environmental protection, but we
don't have a erystal ball. Decisions that we made in good faith
with state agencies up to 20 years ago have been reviewed
by the epaunder new interpretations of the regulations. We are
cooperatively working through this process with the zpa
and have opened our mills and records to them for their review.
These cooperative discussions are still ongoing but we hope to
reach conclusion by the end of 2000. We have established a
$10 million reserve as an approximation of the potential non-
tax deductible penalties, based on the size of settlerrients made
with other companies in our industry.

There were several changes in the board and officer group. Sam
Wheeler announced his retirement at the February board
meeting. He will be replaced by Mike Thorne, executive direc-
tor of the Port of Portland. Retiring during 1999 were Jerry
Parsons, executive vice president and chief financial officer;
Ron Stover, who was vice president in charge of the Commu-
nication Papers Division; Dave Hill, vice president in charge
of the Southern Building Materials Group; and Daryl Burke,
vice president in charge of nationat-accounts for the Corrugated
Container Division. We will miss the benefit of their experience
and expertise and wish them each a happy, healthy retirement.

Added to our officer group were Mike Bacon, a 32-year
employee who replaced Ron Stover; Richard L. Thomas, who
has been with Willamette in various marketing positions since

1992, and who became vice president in charge of business
and converting papers; Wayne Parker, a 26-year employee with
the company. who replaced Dave Hill; Doug Leland. also a
26-year employee of the company, who became vice presnient
in charge of bags, preprint and specialty products; and Jeff
Murray, a 35-year employee of the company who became a divi-
sion vice president in charge of Western corrugated plants.
Greg Hawley. vice president-controller, was named to replace
Jerry Parsons. All of these promotions were internal, Our
philosophy of promoting from within helps us retain talented,
experienced employees who know the company and its mar-
kets and manufacturing operations. Qur active management

| training programs ensure that we have well-trained candidates

for advancement. )
We were pleased during 1999 to have our Oregon timberlands
certified by PricewaterhouseCoopers as sustainably managed
under the American Forest and Paper Association’s Sustainable
Forestry Initiative®™. This year's annual report details the rigor-
ous verifrcation audit done on our Western timberlands and
our plans for future audits. [ want to recognize the professional-
ism and enthusiasm that our foresters, wildlife biologists and
other resource-related workers displayed during the audit and
during their preparations for this year's audit. There was

-evidence of a high level of technical skills, a real love of and

dedication to our forests and a sincere, deserved pride in their
collective forestry accomplishments.

In closing, I'd like to note that the ocutlook for the next several
years is promising. Improvements in paper markets, astable
building materials market and our recent capital expenditures
designed to improve efficiencies should result in several good
years. We are well positioned for future growth. We've reduced
our debt and we're one of the few companies in our industry
to have an "A” rating from credit-reporting agencies. The pros-
pects for the future of your company look excellent.

Sincerely,

DUANE C. MGDOUGALL

President and Chief Executive Officer

February 10, 2000
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At Willamette Industries, we define sustainable forestryas g
managing our forests inamanner that provides,tofuture
generations,all the benefits of the forest we enjoy today.
Benefits include wood and paper products, fishand wildlife g
habitat, clean water and air, beautiful scenery, recreational *i
experiences, healthy forests and community and job stability.

. : Rgd—h’qqﬂ ﬂ qu o P‘?{’m Coopcmtive ernent programs

[

and preservation of special places.

Willamette leases 1,060 acres to the Oregon Depart-
ment of Fish and Witdlife for Roosevelt efk habitat at
the Jewell Meadows Wildlife Areain Northwest Oregon.
The objective of the wildlife area is to provide diverse
habitat for 450 elk and year-round viewing and educa-
tional opportunities for the public. The lease allows
the department to controt public access to the wildlife
area and helps compensate Willamette for the expense
of protecting newly planted seedlings inside the bound-
ary of the refuge.

1n partnership with the Nature Conservancy,
Willamette protects the 167-acre Fanno Meadows
Complexin the mid-Willamette Valiey. Fanno Meadows ki
consists of four targe meadows and wetlands that con- 54
tain two rare plants, the elegant fawn lity and the bog '
anemone. Willamette also uses these meadows as a
site tostudy pond-breeding amphibians such as the red-
legged frog, rough-skinned newts, and Pacific giantand :

. Northwest salamanders. : b

Over 2,000 special places are preserved in
Willamette’s Western forests. These include nesting ]
~ sitesfor bald eagles, asprey, marbled murrelet,
spotted owls, great biue herons and goshawks; pioneer i

e

—— ‘;5

asavmancalagiatii 0

A R

cemeteries; ponds, swimming holes, natural springs
and waterfalls; view points; communications sites;

caves; municipal water supply intakes; and geclogical
formations. ) .
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Taken from Goat Mountain
Lookout in 1952 and againin
" 1997.7Thisarea was the prod-
uct of clearcuts from 1947~
1951.Today the area supports
a healthy 47-year-old forest
that Willamette acquiredin
1996 from Cavenham Forest
Industries. As this forest near
Molalia, Oregon, becomes
ready for harvest, it will be re-
placed in the nexi three
decades with a landscage con-
{aininga diversity of ages.

How do you manage forests sustainably?

Our foresters have spent years developing a set of principles to guide them
in the practice of sustainable forestry on our 1.7 million acres of U.S. tim-
berland. These principles have been named Sustainable Management for
Timber, Water Quality and Wildlife.

George Gerlinger, founder of Willamette Industries, was the architect of
our first sustainable management program. Prior to 1939, we logged lands
in the Oregon Coast Range by means of railroad logging, allowing nature
to reforest the resulting large clearcuts. In 1938, Gerlinger purchased our
firstland in the Cascades with the intent of building permanent all-weather
truck roads to access the forest. He called his new program"The Staggered
Setting Harvest System” because permanent logging roads allowed the
company to log in spots across the ownership, creating a checkerboard
pattern of harvests; in effect, creating a diversity of ages and forest
conditions across the landscape. Leaving green forest expanses between
clearcuts resulted in smaller accumulations of slash, and thus less fire
hazard. The system also left a nearby seed source for reforestation.

Aerial seeding of forests became part of our forest management program
in 1946 after a13,000-acre fire west of Dallas, Oregon. burned the area
so thoroughly that few seed trees were left (see inside cover). In1949. the
' areawas re-seeded by hand, and later planted after hand planting of seed-
lings became the preferred reforestation method on company lands in1952.

As scientists and foresters learned more about non-timber values of
the forest, these lessons were incorporated into forestry plans. This evo-
lutionary process resulted in what we now call Sustainable Management
for Timber, Water Quality and Wildlife. It emphasizes continuous
improvement of management practices as the science of forest manage-
ment advances. -

The principles of Willamette's Sustainable Management Program (smp)
are hased on long-term observation of natural ecosystems and decades of
scientific research on forests, wildlife and water resources.

We've used the word “sustainable” because of our 93-year history with
the forest and the strength and length of our plans for the future. Gur
forests are our future, so we manage them with a long-term view.

We've pinpointed ‘management”as the tool for main-
taining forest health and productivity. The objective
of Willamette's smp is to sustainably manage our
forests while creating diversity for forest health and
productivity, protecting special sites or resources,
and enhancing water quality and wildlife habitat while
harvesting timber to make products that enrich the
lives of American families.

How is the smp carried out on the landscape?
The old clearcut harvest, wherein a logger removes all
the trees in a huge area and walks away, was abandoned
long ago for modern harvests designed to protect
wildlife and fish resources and to permit prompt re-
forestation. Today, Willamette's clearcut harvests
take place after surveys have identified unique features
deserving special protection. These harvests, which
averaged 61 acres in 1999 in the West, remove trees for
making products while retaining some live trees,
snags and downed logs for wildlife habitat, stream
protection and soil replenishment. Replanting with
native tree species in our conifer forests quickly fol-
lows harvest, restarting the forest. Careful attention
to forest health and competition in the early years
of the forest keeps the area productive. Thinning and
fertilization improve growth.

The forest pictured on pages 13-16 shows what the
smp looks like on the landscape: It is the picture of the
future of Willamette's private forests in the West.
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ect Coho salmon habitat improvement in
Seeley Creek near Alsea, Oregon.

Work done Seeley Creekwas identified by the Oregon
Department of Fish and Wildlife as a priority stream
for salmon habitat enhancement. Logs and boulders
{“structure”) were added to the stream in 1996 to create
slow, deep pools to allow fish to rest. An adjacent aban-
doned log pond was connected to the stream to provide
off-channel habitat for young native coho saimon.
Results of work Thestream channel work donein
1996 was reviewed with state biologists. Some of the
structure added to the stream is working exceptionaily
well. The remainder of the areas were improved with
additional structure in 1999 and a larger-sized culvert
was added to expand fish passage, State biologists
have found “heavy useof the abandoned log pond by
young native cutthroat trout and coho. Cohalive in
fresh waterfor the first half of their lives, then move to
the ocean for the next 18 months.The first fishthat
used habitat provided by the project returned inthe fall
and winter of 1999, but no data are available yet on
impraved returns. :
Award TheOregon Department of Fish and Wildlife
(oof &w) gave Willamette its Fish and Wildlife
Steward Award, saying “Willamette Industries has set
the standard for cooperative action in the mid-coast
onbehalf of fish and wildlife. If other industrial timber
companies do as well, our chances of recovering
coastal coho populations will be muchimproved.”
Future work Seeley Creekis one of 55 salmon and
steelhead hahitat enhancement projects that have
been completed by Willamette atatotal cost of $473,000.
Ten more improvement projects have beenidentified
for completionin 2000. Others will be added inthe |
future through a cooperative effort with oor&w and the
Wildlife Heritage Foundation.

“The Klootchy Creek and Seeley Creek stream rehabilita-
tion programs demonstrate a strong commitment to
fishery conservation practices.” PricewaterhouseCoopers

Seal
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The SMP has resulted in the following on Willamette’s Western timberlands:
O Harvest fevels do not exceed forest growth,
O More trees are growing more volume per acre today than 10 years age.

o Within the first planting season after harvest, 85 percent of our harvest areas are successfully replant-
ed. The remaining 15 percent are reforested as soon as conditions allow, but atways within two years.

- o Al fish-bearing streams and domestic water supplies are protected with streamside management

areas that remain in permaanent forest cover.

o Currently 50,000 acres are managed as protected habitat for threatened or endangered species
and for fish, domestic water quality and preservation of 2,000 “special places” In the forest.

How do you determine whether the sme results in sustainable forestry?

As a member of the American Forest and Paper Association, we must comply with its
Sustainable Forestry Initiative™ (s1). Scientists, conservationists and professional
foresters developed s¥1. It specifies a comprehensive system of principles, objectives
and performance measures to sustain forest values, including the conservation of soil,
air, water and visual quality; biodiversity; and fish and wildlife habitat (see p.17). s 1 cre-
“ates a framework for each company to continually improve its management system and
environmental performance toward the goal of sustainable forestry.

An independent Expert Review Panel made up of environmental and conservation
organizations, public agencies and academics critically reviews sF1 annual progress
reports and data and provides input on how the program can more effectively achieve
forest sustainability. The s¥1 program has received statements of support from nearly
two dozen conservation groups and other organizations and eight state legislatures.

During 1999, Willamette Industries' Western forests were audited by an independent
third party to certify that our forest management meets S¥1 standards. :

Why did you decide to have independent third-party certification?

- We chose to have an independent third party, PricewaterhouseCoopers, certify our
forests because we believe certification adds value to our products without adding sub-
stantial costs to our customers, We also feel we have an obligation to our employees,
shareholders and customers to use the most credible verification process available to
certify we are operating our forests in the manner we report.

Why did you choose PricewaterhouseCoopers?

We looked at several options and determined that the best approach would be to ask a

recognized public accounting furm with a strong background in forest auditing to certify

that our forest practices meet the standards of the Sustainable Forestry Initiative.
PricewaterhouseCoopers audited our forest practices with the same thoroughness

used by kpMG LLP to audit our financial statements. :

How was the audit conducted? :
The first phase, consisting of an audit of the company’s 610,000 acres in Oregon,
was completed in 1999. The remaining 1.1 million acres in the South and East will
be audited in 2000. ‘

The audit team consisted of two registered professional foresters who are accredited
lead auditors in forestry standards, a former head of the department of forest manage-
ment at Oregon State University, a forest engineer and a wildlife biologist.

They audited our forest management policies and records, but spent most of their
time in our forests, at random sites selected by the auditors themselves, making certain
that our practices in the forest match our policies.

What were the resuits of the audit?
PricewaterhouseCoopers has certified that we meet the standards for forest sustainabil-
ity of the Sustainable Forestry Initiative. Their opinion appears on page 12 of this report.
PricewaterhouseCoopers commended Willamette for exceeding required standards
in several areas: stream rehabilitation programs to enhance fish survival and passage,
interaction with citizens’ groups in watershed and visual quality management, reforesta-
tion success, providing additional wildlife trees beyond requirements and strategically
positioning them to support protection of unique habitats, providing habitat for forest
bat species, engaging in wildlife research and playing a leadership role in industry -
committees that affect forest management policy.
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Project Worlouzﬁm&x acitizens' advisory board
to improve visual and watershed management
in the coastal town of Cannon Beach, Oregon.

Workdone The Cannon Beach-Willamette Commu-
nication Committee, consisting of the mayor, a city
council representative, two other [ocal residents and
Willamette foresters, meets regularly to review
forest management and road construction pians.The
group has identified five view-sensitive areas, which
have been mapped in the company’s computerized
geographicinfermation system (615). The 615 combines
layers of infgrmation, such as elevationand topogra-
phy, to predict which harvest areas will be visible from
view-sensitive areas, allowing the group to “see”
what the year’s harvest plans will look like. A unique
form of harvest, calied strip cutting, has been used
inview-sensitiveareas, itinvolves cutting a strip60feet
wide bordered by 120 feet of mature trees perpendic-
ular to the views from the town. The harvest is nearly
invisible from the town. As the young replanted trees

(hemlock and Sitka spruce} in the strip grow taller, the
mature trees canbe cut, in two separate harvests, with-
out disturbing the view.

Willamette also owns the Ecola Creek watershed.
Ecola Creekis an important supplementary source far
domestic water for Cannon Beach during periods of
peak usage. Agreements exist on the management tools
thatwillbe used in the area.

The non-Willamette residents on the committee are
responsible for explaining Willamette's viewshed
and watershed plans to others in the community. While
the cooperative effortis time consuming and the
strip cutting is more expensive than traditional fogging,
there are literally no complaints about Willamette's
harvestsinthe area.

*The Seaside operation should be commended for its
effort to better mode! viewsheds and its interaction
with watershed committees to assess visual quality
concerns.” PricewaterhouseCoopers

Pro;ect Four-year study of neotropical nugrant
and resident birds in Willamette's regon Ciast

Range forests,
Findings Breeding season surveys found 53 bird
species that are active in the early morning. Forty-
two percent of these prefer young forests, especially
those between five and nine years of age.This prefer-
ence is probably due te the mix of shrubs, deciduous
trees and growing conifer seedlings, which provide
habitat for nesting, feeding and hiding. As the forests
age, habitat diversity changes and fewer birds use
10- to 40-year-old forests. Bird activity increases as
the forest reaches age 40 when apenings once again
provide diversity. About 40 percent of species prefer
conditions typically found in older forests.
Futurework Studies in Willamette’s Cascade
forests will compare the practice of leaving specially
chosen trees around the edge of a harvest areato
the practice of leaving trees within the harvest unit,
gither clumped or scattered. Data from this research
will show the effect of various leave-tree strategies
on bird species and help refine future activities mmed
at providing forest structure and habitat.

Other surveys and joint research projects inciude:
marbled murrelet, northern goshawk, spotted
owls, amphibians, mitosis bats,barred owls, pigmy
owls, deer and elk.

“The region should be commended for its efforts in
suppart of research ta better understand habuat
relationships of various priority species that occur on
Willamette Industries’ ownership, ... for thew effort
to place bat boxes to enhance habitat condstions for
priority speciesof bat,...for strategically positioning
wildlife trees to support protection of unique hattats

{and)... for providing additional wildlife trees above
that required by state [aw.” PricewaterhouseCinpers

PncewaterhowseCoopeIs also made suggestions to help Willamette maintain its lead -
ership role in forest management through continuous improvement. These included:
implementing a more detailed process for pre-harvest planning, enlarging programs to
1dent1.fy rare or uncommon habitats for plants and wildlife, and expanding the com-
pany’s current visual managementprogram. Willamette will show substantial progress
in these areas when the Western region is re-audited in the future.

Is this type of certification typically done in the industry?

No. Several companies have had verification audits on portions of their land but only
afew have been certified under the stringent requirements of s¥1.

WILLAMETTE (NDUSTRIES 1999 ANNUAL REPORT 07

CFOCC-00038001



Sources and Uses of Fiber

Willamette Industries Western Operations

\

Bark to energy Bark to energy

Ash for farm & potting soll_ amendment;
remainder to landfill
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Post-consumer

Scraps from urban wood waste Contaminan&
non-company wood 7% (Duraflake) to landfill
facilities 30% {Eugene} 100%

d Product '

:

Sludge to farmers
for soif enrichment;
animal bedding;
remainder landfilled
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"Waod scraps from
non-company
facilities 13%

Y
Short fibers to

farmers for soil
enrichment

White softwood Post-consumer
and hardwood pulp recycled fiber
2% 66%

Y
Fibers trapped in plastic contaminants

from recycled fiber are made into cattle

bedding ot landfifled

Does this mean Willamette s products have “green certification?
There has been great confusion about the issue of

“certification” and what it means. Part of this confusion stens
from the fact that product cettification and forest certifica-
tion are sometimes assumed to be the sanie. They are not.
Forest certification verifies that we are managing our lands
in a responsible, sustainable manner, using scientific
principles and meeting regulatory requirements. However.
not all of Willamette's fiber supply comes from our own
forestlands. Other privately owned forests provide 42 per-
cent of our fiber supply nationwide.

Product certification would require us to dictate our own
land management approach to other private forest land-
owners from whom we purchase logs. In the US, there are
150 million acres of private timberland owned by 10 mil-
lion private forest landowners. Our responsibility is to help
educate these small landowners in how forestlands should
be managed for sustainability, rather than dictate their
responsibilities to them. All parties selling logs directly to
Willamette receive information on the environmental
benefits of the sF1 program.

What happens next? .

Willamette has hired a sustainable forestry coordinator,
Marvin Brown. Brown was most recently state forester
of Missouri and had been with the Missouri Department
of Forestry for 22 years. He was also on the s¥1 indepen-
dent Expert Review Panel for its first four years and was
co-chair of the Society of American Foresters’ Forest
Certification Policy study. Brown will be helping Willamette's
Southern and Eastern foresters prepare for their audits
and helping Willamette's Western foresters maintain their
leadership role in forest management by implementing
suggestions from PricewaterhouseCoopers. Sustainable
forestry is an evolutionary process.

But forest certification is only partof the picture. Do you effectively
use all of the fiber that comes from the certified forest?
Full utilization is a process we've been working to perfect-
since the Great Depression when we found markets for
our scrap fiber and products from trees then considered
“trash” We began to internalize our use of these fiber left-
overs in 1955 with the construction of the Albany, Oregon,
paper mill, one of the first paper mills to rely exclusively
on scrap fiber for its raw material, and further in 1960 when
we built our first particleboard plant. We began using post-
consumer recycled paper for fiberin 1961.

Our company structure—vertical integration—gives us an
exceptional opportunity to use the forests fiber to the
fullest, as our Western fiber flow chart to the left shows.

We are constantly working to improve fiber utilization

(such as making boxes with linerboard that contains less
fiber) and reduce our operations' impact on the envi-
ronment. Programs to find uses for the small amount of
remaining waste continue, such as our efforts to provide
ash as a soil amendment and our transfer of plastics and
other contaminants found in bales of post-consumer paper
to a facility to process it for fuel to provide energy. Similar
to sustainable forestry, complete utilization of the resource
for its highest and best use is an evolutionary process that
allows opportunities for continuous improvement.
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What about the environmental impact of your manufacturing operations?
Continuous improvement is the rule there, as well. We are completing
construction of a recovery boiler at the Albany Paper Mill to replace an
older boiler to improve air quality and allow for efficient recycling of pulp-
ing liquors. Over the next several years, we will install emission control
equipmentin certainplywood, particleboard and medium density fiberboard
(M) plants in Oregon and in the South.

The black and white photo was
taken by Crown Zelierbach Corp.in
1952.This area was harvested by
them in 1948 and hand planted in
1949 with Douglas-fir and Port
Qrford cedar. Today this area Is part.
of Willamette's Mofalla Forest.

The stump on the left hand side still
retains an aluminum tag placed
there by the photographer in 1952.
Eight tree species can be found with-
in 100 feetofthe tag.

Smaller projects are continuous: replacement of solvent-based paints
with water-based paints at our particleboard plants; development ofa
recovery system for sap stain treatment at our Dallas, Oregon, sawmill; and
installation of wet scrubbers on press vents to improve opacity at our
particleboard plantin Bend, Oregon. :

Some environmental projects are effective and efficient. Others don't . &
turn out that way. Our Albany, Oregon. Custor Products plant was a major %
source of voc emissions from the solvent-based paint used to manufac- 3
ture MpF drawer sides. We installed systems that use water-based paint, ¢
thereby dramatically reducing voc emissions. But the resulting product i

proved too expensive to compete with those of others in the industry
still using solvent-based paint. The drawer side production line is now
closed: its business having gone to competitors that continue to use the
_old technology. a2
- Ourjob is to use every ounce of creativity we can muster to find cost- i
~  effective solutions that will allow us to maintain our progress intreading {
lightly on the environment while providing necessary products, sustain- :
able jobs and an adequate return to our shareholders.

10 WILLAMETTE INDUSTRIES 1999 ANNUAL REPORT

CFOCC-00038004




Project Improve fish gassage and water quality
by bringing legacy roads up to today's road con-
struction standards.

The South Santiam Watershed Council, ane of85
cooperative citizen and industry groups in Qregon,
identified Hamilton Creek and its tributaries in

the foothills of the Cascades as a priority for stream
restoration work. To improve fish habitat, Willamette
replaced a six-foot span pipe-arch culvert withan
18-foot span apen-bottom arch culvert that allows
water to pass through the natural streambed opening.
Concrete weirs were poured on the bedrock bottom
inside the bottomless culvert to slow the velacity of the
stream flow and provide a higher level of water year-
round. A deep pool was created in bedrock at the outlet.
The weirs and pool give the fish good resting places
as they travel up and downstream and make passage
easier during all tevels of stream flow. The project
was designed to meet state requirementsfora50-year
flood event.

Inaseparate project, 115 logs were added to two
Hamiiton Creek tributaries at 25 different sites to
provide refuge, shelter and decrease water velocity
during high flows. The log structures are designed
to mimic naturally occurring logjams, which create
gravelly pools for spawning beds.

The projects, completed in the summer of 1999, cost

$57,000 and apened two miles of stream for steelhead
and cutthroat trout passage.
Similar Projects Thereisnolegal requirement to
replace sub-standard stream crossings that do not™
allow fish passage, but Willamette plans to da.so fong
pefore its legacy road programis completed in 2006.
Willamette has spent nearly $6 million in Oregon on
priority road improvement projects of 2 $20 mitlion
{egacy road repair estimate.

“There is clearindication of using oversized and baffled

water conveyances in order to maintain/enhance fish
passage!’ PricewaserhouseCacpers

- +sr CONE HARG S FROML

RANCH 17
> <
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Project Willamette's Western timberlands are
reforested as soon as possible after harvest
(85 percent within the first planting season and
the remainder in the second) with seven

cies of trees commen to Oregon: Douglas-fr,

o percent; Western hemlock, 15 percent;

Western red cedar, noble fir. grand fir, ponderosa
pine and Sitka spruce, 25 percent.

Workdone Prompt retorestation is critical tore-
starting a healthy forest. Witlamette maintains a seed
~7__. orchardandother seed sourcesto help ensurethat
e harvested 1ands can be replanted with tree species

.., — T adaptedto thesite. Inmanyareas, multiple species are
planted to add diversity to the [andscape.

The seed orchard, established in 1973, atlows for )
consistent availability of seed. Inthe wild, trees ) -
produce seed infrequently, often in response to stress.
Tn a seed orchard, artificial “stress” can be applied
tothe trees, providing more reliable seed crops. By test-
ing and selecting weli-adapted, fast-growing, better-
formed parents for the seed orchard andusing the seed
produced for reforestation, we can expect growthiev-
elstoimprove 10to 20 percent over thelife of the stand.

Willamette produces 85 percent of its own seed for
reforestation.

“The commitment and performance on regeneration of
harvested stands deserves recognition.”
PricewaterhouseCoopers
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Sustainable Forestry Initiative Program
Report of Independent Accountants

To Board of Directors and Management of Willamette Industries, Inc. . | g
We have examined the following management assertion: ‘ e
To promote the protection of America's forests, the American Forest and PapcrAssocxatwn ‘
formed The Sustainable Forestry Initiative™ (se1) [ndependent Expert Review Panel,

which includes representatives from the forest industry, government, conservation and. .
environmental organizations, and other interested parties. This panet eontributegto.
the development of the Sustainable Forestry Initiative Program (the Program) fogi mp
menting, maintaining, anddmproving sustainable forest managexaent, The P
includes sustainable fommy- blecnvee (the Objectives) and cmaiaand i
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Objectives and Criteria for Sustainable Forestry Initiative Program
The American Forest & Paper Association has developed general indicators to meet the sr1 objectives. These general indicators include:
General Indicators of Meeting Program Objectives i
Written policy and programs for achieving the Program Objectives o
Training programs as appropriate for staff and/or logging contractors
Implementation of state Best Management Practices (smps)
Compliance with state laws and regulations
Financial or in-kind support of forest research
A system for monitoring attainment of Program Objectives
Willamette has developed several criteria and indicators by which to assess conformance with the sr1 objectives. The s¥1 program
objectives along with the company’s primary criteria used to assess conformance with these objectives are listed below.
Objective 1 Broaden the practice of sustainable forestry by employing an array of scientifically, environmentally, and econonucally
sound practices in the growth, harvest and use of forests.
Long-term resource analysis leading to a written forest management plan
Reporting to senior management on meeting Program Objectives
Objectivez Promptly reforest harvested areas to ensure long term forest productivity and conservation of forest resources.
All management units designated for reforestation
Clear criteria to judge adequate regeneration
Protect long-term soil productivity during site preparation
Appropriately deploy genetically improved stock
Objective3 Protect the water quality in streams, lakes and other waterbodies by establishing riparian protection measures based
on soil type, terrain, vegetation, and other applicable factors, and by using Epa approved Best Management Practices
(8MmPps) in all forest management operations. :
Field staff are trained in water quality laws and state BMPs
Map and mark streamside management areas on the ground
Field audits documenting protection of streams, lakes, and riparian zones
Objective 4 Enhance the quality of wildlife habitat by developing and implementing measures that promote habitat deemty and
the conservation of plant and animal populations found in forest communities. E
Inventory and map unique habitats and special species
Silvicultural management to improve habitats and promote wildlife habitat diversity
Objective5 Minimize the visual impact by designing harvests to blend into the terrain, by restricting clearcut size and/or by using 4

harvest methods, age classes and judicious placement of harvest units to promote diversity in forest cover. 3

Incorporate aesthetic considerations into harvesting and road design =

. Implement the "green-up” requirement in policies and plans - ' ' T

Objective 6 Manage company lands of ecologic, geologlcorhlstoncslgmﬁmnoe in a manner that accounts for their special quahtwe. 3
Identify and manage special sites &

Workwithinternal and external groups to address the protec’aonof mportant sites and rare, threatened or - xd

endangered species - S o E

Maintain public access for recreation and education as appropriate
Objective7 Contribute to hiodiversity by enhancing landscape diversity and providing an array of hahm
Manage company lands to achieve a diversity of forest age classes
.. Implement a land classification system based on management mtenaityand/or ecological ob]ecuvea - .
Objective 8 (bnunuetompwvefomstuuhmnontohclpenauethemostefﬁmcmuseoffomstrewumel. . T
Work with mill managers to better utilize species and low-grade material ' S =
‘Merdliandige harvested material to ensure highest and best use

Objective 9 Continue thifgraden uscofforestchemxca]stomeroveforesthcalthandgrowthwhﬂeprowcnngem}ﬂoyees,
neighbors, e iblic, and sensitive areas, including streamcourses and adjacent lands. =~
Supervigia offorestchemealapphmnomhydesxgmtedstatemmedorcemﬁedappﬁwox

sp»nudﬂfn sig-

Implement plans for appropriate handling of forest chemicals, mchxhngﬁorage ]

nage, and public notification i

Ob)ecmenoBmadenthepracuceomemablefommybyﬁxrdmrmvolvmgno i '}
foresters and company employees who are active in wood procuremcntmd,

* Staff positions devoted to natural resource education ;o

Support devetopment of educational materials for use with no ningdy

Use only-professionally trained loggers on Willamette ope ati

Objecﬁven Publicly report Program Participants’ progress in fulfilling their comn

. Trackallcategonesofmformmonncededforanmnlr@om

Promptly respond to the annual s¥1 survey questionnaire -

'_ omummm&m:wmmhwmmm
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t Business Ovemew

Willamette Industries, Inc. (the " company”) was founded in
1906 as the Willamette Valley Lumber Co. in Dallas, Oregon.
In 1967, Willamette Valley and several related firms merged to
form Willamette Industries, Inc. Qur stock has been publicly
traded since 1968. Willamette is a diversified, integrated forest
products company with 103 manufacturing facilities in 24
¥ gtates, France, Ireland and Mexico.
We operate in a very competitive industry consisting of
& thousands of companies, some larger and more diversified,
others much smaller, producing only one or two products.
iR Very competitive conditions exist in every industry segment in
- which the company operates. The company competes in its
markets primarily through price, quality and service.We feel our
b strengths are our vertical integration; our geographically
 diverse, modern, fiber-and energy-efficient facilities; our engi-
- neering and construction capabilities; our concentration on
b a focused, related product range; our balanoeamngb\nldmg
% materials and white and brown paper products; our58% .
: V!lwlog self—md!mmcy and an org:.ntznﬁnd urmtnmthat
;e ag teamwm'k as well as indxvidnﬂ

Plpu L
MMpmthwthmﬁ:ﬂ!
‘ uneu%ofthcmtionsumoated&ee

Building Materials

Lumber Nine sawmills manufacture 2% of the nation’s lum-
ber production. Lumber products are marketed through
independent wholesalers and distributors throughout the us.

Structural Panels Plywood panels manufactured at nine plants
and oriented strand board (0s8) manufactured at one plant
account for 9% and 3%, respectively, of the nation’s production.
Both products are marketed nationwide through independent
wholesalers and distributors. v
Composite Panels Four particleboard plants manufacture 13

of the nation’s particleboard. In addition, the company has -

a particleboard plant in France that produces 1% of European
production. Three medium density fiberboard (MoF) plants -
produce 22% of the nation's Mpr. MDF is also manufactured at™
facilities in Ireland and France, whu:hmmfor6%of

CFOCC-00038013



Supplementary Business Segment Information Y

(dollar amounts in thousands)
1999 % 1998 % 1997 % 1996 % 1995 %
Sales to outside customers:
White Paper: 5
Communication papers and cut sheets $ B8l4464 20 725866 20 683,435 19 722881 21 . 829,472
Market pulp and fine paper 327,847 8 340,657 9 346214 10 316383 9 403,741
Total White Paper 1142311 28 1066523 29 1,029,649 .29 1,039.264 30 1233213
Brown Paper:
Packaging 1,229,548 30 1,151,366 31 1007765 29 1,077,892 31
Other . 238,892 6 227,644 6 200,270 6 226756 7
Total Brown Paper ‘ 1,468,440 36 1,379,010 37 1,209,035 35 1304,648 38
Building Materials: .
20,822 179323 S

Lumber , ‘ = 290233 7 233997 6
o L B 465967 11 361,958 10
383,296 10 367072
327722 8 W2 %
.. 467,218 36
8 4,077,969 100

48,279
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Management’s Discussion & Analysis

The company’s three basic businesses— white paper, brown
paper and building materials —are affected by changes in
gcneral economic conditions. White and brown paper sales and
earnings tend to follow the general economy. The sales and
earnings of the building materials business are closely related
to new housing starts, remodeling activity and the availability
and terms of financing for construction. All industry segments
are influenced by global economic factors of supply and
demand. [n addition, the costs of wood and recycled fiber, basic
raw materials for the company's three segments, are

- -gensitive to various supply and demand factors including
environmental issues.

Results of Operations 1999 vs. 1998

Consolidated net sales increased 10.2% and operating earn-
ings increased 109.4% in 1999 compared to 1998. lmproved
performances from all three segments contributed to the
increase over the prioryear. Also contributing to the improve-
ment in earnings was a change in estimate for the depreciable
lives of property. plant and equipment. The change was based
on a study performed by the company's engineering depart-
ment, comparisons to typical industry practices and the effect
of the company's extensive capital investments which have
resulted in a mix of assets with longer productive lives due to
technological advances. The change in estimate increased
1999 operating earnings by $82.4 million and net income by
$51.9 million, or $0.46 per diluted share.

White paper struggled in the early part of 1999 as markets
continued to be depressed from the Asian turmoil of 1998. -
However, by the third quarter markets were rehounding and -
the upswing continued into the fourth quarter. Net sales .

increased 7.1% and operating earnings were up 102.8% (40.3% ®

before the effect of the depreciation change) when compared
to the prior year. The improvement was due to increased unit
shipments which offset average sales price declines. Forms
shipments increased 11.2% as a result of increasing our market
share. Cut sheet volumes improved 20.0% primarilydueto -
our continued focus on sales to office superstores, Additionally,
1999 included a full year of operation from our Brownsville,
Tennessee, cut sheet plant, which came o line in February 1998,
and a new cut sheet plant in Washington Court House, Qhio,

which came on line in November 1999 Hardwood market pulp
unit shipments increased 15.9 pany was able to
take advantage of pulp marke . :

While unit shipments we in 1999, average sales
prices remained below 19g8. Lonti 8 forms

sales prices declined 2.3%; cuf ghiwgi 4.8% and fine paper,
1.1%. Theonlypmducthnetoemeedzggmevelswashaxdwood
market pulp, which increased 18.1%. While prices wers down
year-over-year, third and fourth quarter trends were positive. 1
As a result, 1999 fourth quarter average sales prices were
above 1998 yearly averages. Raw material costs slightly reduced:
operatngmarg;mdunngthcpmudas‘&hxpoo@smmaed .
1.5% over1998.The pmixtmugnﬁ)rwhmepapermmed
1015, 5%m1999fmm10 9%’ m1998

OF FINANCIAL CONDITION & RESULTS GF OPERATIONS

}
Brown paper sales and earnings were solid throughout 1999,
as we once again out-performed the industry in percentage l
of volume growth for the year. Net sales increased 6.5% and
earnings increased 35.2% (21.0% before the effects of the

depreciation change) compared to 1998. Unit shipments for
corrugated containers improved 4.3% and grocery bags
increased 5.1% over 1998 levels. The increased volume in cor- ..
rugated containers resulted from additional converting capacity !
from capital improvements and strong demand from our
expanding customer base. Bag unit shipments increased for
the first time since 1994, due to the continued growth of the !
handle bag, which is recapturing market share from plastics. 5
Average sales prices increased for all product lines in 19g9;
corrugated containers were up 2.9% and grocery bags were up -
1.4% over the prior year.
Raw material costs reduced brown paper earnings as old
corrugated container (occ) prices increased 6.3% from 1998
levels. The gross profit margin for brown paper was 22.3% in
1999 compared to 19.1% in 1998.
Building materials posted a strong year in 1999 as net sales
improved 16.9% and operating earnings increased 215.0%
(187.5% before the effect of the depreciation change) compared
t0 1998. Average sales prices were up in every product line
in 1999 except for our international products. Oriented strand
board (0sB) showed the greatest improvement as average sales
Operating Eamings prices increased 30.1% over 1998. Other
illions of dollare product lines showed increases of 17.4%
= Brown Py for plywood, 16.3% for lumber, 2.6% for
 Saliogeerie particleboard and 4.1% for domestic
medium density fiberboard (Mor). The
only decline in sales price realizations
came from our international MoF line,
whlch  experienced a decline of 17.2%.

h Unnahxpmentsmmasedmxgggas

‘E%WQ”

plywoad zolizmge partially
remltedﬁ'emaﬁuﬂywof production at
the Zwolle, Louisiana, plant which cosed for six months in 1998
due to fire damage. Lumberehipments were strongas well,
improving 8.6% over 1998 levelb: Volume inareases were the
result of a strong v.s. hmamgma&ntthou@zlgtefallanda T
full year of operation at cur new smalk-log sawmill in Taylor, -
Louisiana. The company’s composite maerkets also
saw growth in 1999, as particlebosrd increased 12.0% and Mpz
increased 6.2%. 'I‘heacmxpmmnmwerethemsxﬂtofthe
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Other income (expense) of $11.7 million was primarily
related to the reserve set up to approximate potential non-tax
deductible penalties from a federal Clean Air Act-assessment.

Interest expense decreased $6.7 million or 5.1% in1999 to
$125.3 million. The reduction occurred despite a decrease in
capitalized interest to $4.0 million from $13.6 million in 1998.
Interest expense declined aga result of reducing total debt in
1999 by $231.8 million. The company’s effective interest rate
increased to 7.16% from 7.06% in the prior year.

Results of Operations 1998 vs. 1997
Consolidated net sales improved 5.7% and operating earnings

increased 16.2% in 1998 compared to 1997. A strong perfor-
mance from the brown paper segment and increases in unit
shipments for many product lines contributed to the results.
‘White paper net sales improved 3.6% over the prior year
as increases in unit shipments more than offset decreases in.
average saluprmes.Whﬂesalesmeupcomparedto 1997,
opaah.ngednmgq dedmdwe%it 98,

While prices declined for most product lines, strong
housing starts and low interest rates helped fuel unit s
increases for most product lines in 1998. Lumber was the
primary benefactor as unit shipments improved 21.0% ove
the prior year. In addition, the start-up of our new small-log
sawmill in Taylor, Louisiana, in August 1998 and other cap}
project completions helped increase unit shipments. Othé§
unit shipment improvements included particleboard of 31
and MpF of 15.7% over the prior year. MpF shipments increa
due to capital projects and the acquisition of a facility ing
Morcenx, France in March 1998. Decreased plywood sk
of 7.7% were the result of the closure oftlw'l‘aylm'
mill in July 1997, and downtime at our Zwolle, Lou
due to a fire that halted productionin Aprili1gg8. . .

Slling and admiuistrnt " i
1998 due to assimilation of acquisitions md: :
during the year, Selling and adminis
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Major capital projects underway at Decem-
ber 31, 1999 include:

Capital Expenditures

o Construction and installation of a new
recovery boiler and steam turbine
generator at the Albany, Oregon.,

paper mill. .

Construction of a new corrugated box
plant in Phoenix, Arizona.

Relocation of the Elk Grove, Illinois cor-
rugated facility.

Installation of a steam turbine generator
at Kentucky Mills.

o Upgrade of the *5 paper machine at Johnsonburg, Pennsylvania.
o Construction of a new particleboard plant near Bennettsville,

South Carolina.

o Construction of a new small-log sawmill nearOwster South

Camlma.

o increase at our particleboard plant in Linze, France.

The cost of all major projects in progress at December 31,
1999 is estimated to be approximately $422.9 million, of
which $179.4, million has already been spent. These projects
will be funded with internally generated cash flows and exter-

nal borrowings if needed.

In December 1998, the company sold 117,000 acres of
southwest Washington timberland for $234.0 million. The
company acquired the land in 1996 as part of the purchase of
Cavenham Forest Industries. The forestlands were sold as
they were not critical to the long-term fiber supply needs of
the company's operations. Proceeds of the sale were used to
pay down debt during 1998.

In June 1998, the company mxtlatcd a medium-term note
program and issued $100.2 million of notes as of December 31,
1998. The medium -term notes carry interest rates ranging
from 6.45% to 6.60% and maturities from 11 to 15 years. In
addition, in January 1998, the company issued $200.0 million
in debentures - $100.0 million at 6.45% due 2005 and $100.0
million at 7.00% due 2018. Proceeds from both issuances
were used to replace notes maturing in 1998 and reduce other
bank borrowing.

The total debt-to-capital ratio dedined to 4.2.8% at Decem-
ber3s, 1999 from 48.3% at December

899091 929394959697989%9 O

Total Debt-to-Capital Ratio

bomwmgmamem.

In 1998, the company's board of direc-
tors authorized the repurchase of $25.0
million of the company's common stock.
The company regurchased 470,900 shares
for$13ommiondmingthednrdmdﬁmth of 1998.

On April 20, 1999, the company’s board of directors voted to
 raise the quarterly cash dividend from $0.16 to $0.18 per share,
' whchmams%mmumhowemthaeummm

future dividends aa chpcndoneanm@,ca;nul i

8990 91 92 93 94 95 96 57 98 99

Other Matters
The company believes it is in substantial compliance with fed -
eral, state and local laws regarding environmental quality.

. Inearly1998, the U.S. Environmental Protection Agency (epA)
released the final rules regarding air and water quality known as

the “cluster rules.” Compliance with the cluster rules is required
by 2001, however, certain exceptions to the rules extend the
time period for specific compliance requirements up to eight
years from adoption. The company, through previously com-
pleted and future projects, has made significant progress toward
upgrading our mills and plans to have all mills in compliance
with the cluster rules by the required deadlines.

. The company’s other operations are faced with increasingly
stringent environmental regulations. In the fourth quarter
of 1997, the company received a series of requests for informa-
tion from the epa under Section 114, of the Clean Air Act (the
Act) with respect to the company’s building materials operations.
The requests have focused on compliance with regulations
under the Prevention of Significant Deterioration (psp) Pro-
gram under the Act. On May 7, 1998, the era issued a Notice
of Violation (Nov) alleging violations of the Act and related
state regulations, and on December 11,1998, issued a second
Nov supplementing and clarifying the first Nov. The company
has responded to the allegations and has had many meetings
and extensive correspondence with the Epa and the U.S
Department of Justice to negotiate a resolution of the issues
raised by the Novs. Settlements by other companies in the
wood products in that have received Novs under the Act
have involved the payment of substantial penalties and agree-
ments to install emission control equipment and undertake
supplemental environmental projects. The company has estab-
lished a $10.0 million reserve as an estimate of the ]
non-tax deductible penalties resulting from these

In November 1998, the company received from the epa a

request for information under Section 114, of the Act requesting
information with respect to the company's Johnsonburg, -

pulp and paper mill. This request also focused on.

Pennsyivania,
compliance with psp regulations. Subsequently, on April 19,

1999, the company received an Nov relating to its Johnsonlrarg

mill. The Nov asserts violations of the Act relating to two alleged

major modifications to the plant, allegedly without proper »sp « "
permits and without complying with applicable psp require- . ./
ments. The company is reviewing the allegations contained in :*

this Nov and has been meeting with federal and state officials

to discuss the issues raised by the xov. In August 1999, the com- . : .. -

pany received another Section 114 information request from
the £pa relating to the company’s paper mill in Campti,

Louisiana. Also, in November 1999, the company received Sé¢-
nonuq.mform.monmqmremsnw&omthcxm rehnngwﬂle.
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In 1996, the company began addressing the possible effects of
the v2x issue on its information, financial and manufacturing
systems. These efforts included inventory assessment, modifi-
cation and testing of these key systems.

Modification, testing and implementation of all critical sys-
tems was completed early in the fourth quarter of 1999. With
the passing of January 1, 2000, the company has experienced
no significant Y2 x problems. As of December 31, 1999, the
company had spent $8.3 million on v2k compliance. These costs
were expensed as incurred. No further significant expenditures
are expected.

Over the years, inflation bas resulted in rcplacement costs
higher than those originally needed to purchase existing plant
and equipment. Advances in technology and environmental
concerns also contribute to higher costs. Productivity gains be-
cause of technological improvements may partially offset
these increased costs. Our use of L1ro to value inventories allows
us to include these mﬂatlomry costs i in the cost of sales
Forward-looking Statements -

Statements contained in this ortthxt are not historical in
nature, including without hml’_tathn the discussion of
forecasted sales and production volumes, the impact of envi-
ronmental regulations, the impact of y2& compliance and

the adequacy of the compauy's liquidity resources, are forward-
looking statements within the meaning of the Private Securities
Litigation Reform Aet of 19g5. Forward-looking statements
are subject to risks and uncertainties that may esuse actual
future results to dlffer matuhly &wh tkha:b&bertamtws
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consotioateo Balance Sheets

(dollar amounts, except per share amounts, in thousands) ' .

DECEMBER 31, _ ' 1999
Assets
Current assets:
Cash ) $ 25557
Accounts receivable, less allowance for '
doubtful accounts of $3, m(1998-$4.,300) i - 382,763
Inventories (note 3) : SRR 445,110
Pmpazdexpensesmdnmherdeposm AP T T 36,160

. Total current asgets ' ' S T 889,590
Timber, nmbeﬂandundmlatedfamlmm(nmg) ' S D 1,057,529
Pmpenyplmmdeqmpmem net(noteq) , C 2,751,210

s mRsEl : 99,532
$4,797,861

432,119
491,374
41,813
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CONSOLIDATED STATEMENTsofEarningB

{dollar and snare amousnts, except per share amaunts, nlhousands)

FOR THY YEARS ENDED DECEMBER 31, 1999 1998 1997
Netsales $4,077,969 3,700,282 3,501,376
i Cost of sales 3,261,302 3,185,028 3,029,892
{ Gross profit _ 816,667 515,254 471,484
Selling and administrative expense 266,398 252,510 245,319
Operating earnings 550,269 262,744 226,165 1
Otherincome (expense) (11,710) 2,029 2,088 b
538,559 264,773 228,253
Interest expense ) 125,284 131,990 116,990
Earnings before provision for income taxes 413,275 132,783 111,263
Provision forincome taxes (note 6} 152,800 43,800 38,300
Net earnings $ 260,475 88,983 72,963
Earningg per share —basic $ 2.34 0.80 0.66
Earnings per share — diluted $ 233 08¢ 065
Weighted average shares outstanding— basic 111,375 111,302 110,975
Weighted average shares outstanding — diluted 112,000 111,747 111,550
Per share earnings, both basicand diluted, are based on the weighted ge numrder of ing.
Oiluted weightad average shares eutstanding are calculated using the treasury stock method and assume all stock
options are exercised, See nate 8.
See accompanying netes to Ndatad financial

setectep quartery Finaneial Data o 0 @ @

{UNAUDITED)

Per Share

Net Sales  Gross Profit Amount (dilused)

1999 18t Quarter $ 923,453 145,158 31,594 28

2nd Quarter ' 1,007,369 198,961 63,314 57

3rd Quarter 1,087,899 242,919 81,958 3

4th Quarter 1,059,248 229,629 83,609 75

Total $ 4,077,969 816,667 260,475 233

‘1998 18t Quarter $ 900,075 124,252 22,081 20

2nd Quarter 946,390 128,947 24,014 2

3rd Quarter 956,794 151,308 35,735 32,

4th Quarter 897,023 110747 7,153 07

Total $ 3,700,282 515,254 88,983 80

1997 18t Quarter s 855,192 109,29 jkiby 12

2nd Quarter 879,348 118,815 17,750 16

. 3rd Quarter 888,795 . 122,668 20,697 18

Lo _4th Quarter 878,041 120,705 2,199 19
3,501,376 471,484

72,963 .65

TILLARETTS MSRSTRIES 1909 AeNGAL REPORT 27
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consotipatep sTATEMENTS of Stockholders’ Equity

{dollar amounts, except per share amounts, in thousands)

FOR THE YEARS ENDED DECEMBER 31, 1999 1998
Common Stocks
Balance at beginning of year $ 55490 55675
2-for-1 stock split : —
Shares issued for options exercised ) : 304
- Stock repurchased and canceled ) g

Balance at end of year e ) .

. ’ $ 285140

18,486

303,626

$ 1,661,801
260,475

(77.984) §
$ 1,844,292
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consotinateo sTATeMENTS of Cash Flows

{dotiar amounts, except per share amaunts, in thousands}

FOR THE YEARS ENDED DECEMBER 31, 1999 1998 1997
Cash Flows from Operating Activities:
Net earnings $ 260,475 88,983 72,963
Adjustments to reconcile net earning
to net cash from operating activities:
Depreciation 240374 296,466 268,030 ,
. Cost of fee timber harvested 46,197 54,376 52,649 E
Other amortization 17,148 20,299 18,270 5
Increase in deferred income taxes B6,938 7,683 28,650
Changes in working capital items: f
. Accounts receivable {69,760) 4,167 (34,293)
Inventories (31,015) (14,623) (28,646)
Prepaid expenses and timber deposits 23,224 (7.778) 1,463
Accounts payable and accrued expenses 23,159 (26,381) 23,568
Accrued income taxes 6,126 12,250 {13,276)
Net cash from operating activities 602,366 435,442 389,378
: Proceeds from sale of assets 5,965 37422 162,711
Expenditures for property, plant anid equipment (267,856) (072772)  (506,348)
Expenditures for timber and timberlands - {8,026} {8,767} (2,782
Expenditures for roads and reforestation (14364} (153000 (13,778}
Other o (33329) (9582 © 9,624
Net cash from mvestmgactlvmes (317,610)  (213,999) . (385,573
Cash Flows from FinancingActivitics: - !
Net change in operating lines of credit 33,635) (22,630} 23,988
, Debtborrowing .8 usas
: - Proceeds from sale of common stock 18,725 o 16.103 . A
‘ — 029 T
77584 . ULWK. mm‘
(225,934)  (109,556)... . @rsm ‘
I S T
(5,802) 3759 . j 5378
31,359 7608 . nm
$ 25,557 31,359 27,600
Interest (net of amount capitalized) $ 126292

* 8

52,916
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NOtCStoCONSOLIDATED FINANCIAEL STATEMENTS oecamber 311999, 1998 and 1997 (doltar amounts, except per share amounts, in thousands)

note | Nature of Operations

Willamette Industries, Inc. is a diversified, integrated forest
products company with 103 manufacturing facilities in 24,
states, France, Ireland and Mexico. The company's principal
lines of business are white paper.brown paper and building
materials. The company produces hardwood market pulp, fine
paper, specialty printing papers, business forms, cut sheets
kraft linerboard, corrugating medium, bag paper, corrugated
containers, paper bags, inks, lumber, plywood, particleboard,
MDF,05B,laminated beams, LvL, [-joists and other value-added
wood products. Based on 1999 sales, the company's business

is comprised of 28% white paper, 36% brown paper and 36%
building materials. The company eells approximately 91% of
its products in the United States; ms primary foreign markets
are Asia and Eumpe

NorezsmmxyquxgmﬁamAunmﬂngPohda

3

G Business Segments The company's various product lineg
have been aggregated into three segments— white paper, by,
paper and building materials—based on the similar Dature f
the products, the ecomonic conditions affecting those p
and the management and reporting of those products
the company. Information with respect to the segments ig
included in the Supplementary Business Segment Informag
on page 20. e
H Use of Estimates Generally accepted accountmg p
require management to make estimates and as
affect the reported amount of assets, habxhnes and 0
cies at the date of the financial statements and the 3
of revenues and expenses during the penod.Actlnl
differ from those estimates.
I' Reclassifications Certain reclassifications hxwe h
to prior years’ dmtoeonﬁ)rmwnhthe 1999 €

NOTE 3 lnvenilmu
The major components ofmesm 4,,

DECEMBER 81, 1999

SUumpg
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noTE § Long-term Debt

Long-term debt consists of the following:

NOTE @ Income Taxes

The provision for income taxes includes the following:

2003 $69.852; 2004, $10,458.

The companyhasarevolnngloanmthagmupofbanksthat
provides for borrowings up to $450,000 in principal amount
At December
31,1999, the outstanding balance covered under the revolving
loan was $225,000. At December 31,1999, $150,000 of notes
payable due in 2000 were classified as long-term debt as the
company plans to refinance the notes in 2000.

The company utilized short- termborrowmgevnﬂ.\ammber
of banks at various times during 1999 and 1998 of which
$13,617 was outstanding at December 31, 1999. The weighted

rrowings at December -
31,1999 and 1998 was 5. 65%“4546% respectively. Interest
is based upon prevailing sh ort-teirsa rates in effect at the time

and provides backup for a master note p

average interest rate on shart-term:bo

of the transaction.
The fair value of the comM

wrmd:ebtmemm-

M
ed to be appraximately $1,606,000, based on the quoted
market prices for the same or similar issues or on the current
rates offered to the company for debt with the same remmmng

matuntles

DECEMBER 31. 1999 1998 1999 1998 1997
Notes payable to public: Payable (receivable) from
9.625%, due in 2000 - $ 150,000 150,000 taxable earnings $ 85,563 26,018 (4,350)
7.75%. due in 2002 100,000 100,000 Payable (receivable) due to amt (19,700) 10,100 14,000
9.125%. due in 2003 50,000 50,000 Currently payable 65,863 36,118 9,650
6.45%, due in 2005 100,000 100,000 Deferred taxes due to temporary
7.00%. due in 2018 100,000 100,000 differences for:
9.00%, due in 2021 150,000 150,000 Accelerated depreciation 81,667 26,974 23395
7-35%, due in 2026 200,000 200,000 Other 5,270 (19,292) 5,255
7.85%, due in 2026 200,000 200,000 Total deferred 86,937 7,682 28,650
Medium-term notes, with interest rates ranging Total provision $ 152,800 43,800 38,300
from 6.45% to 7.20%, due in varying Federal income taxes $ 135343 36,664 31,600
amounts through 2013 205,700 205,700 . Other income taxes 17,457 7,136 6,700
Bank loans, with interest rates averaging $ 152,800 43,800 38,300
6.20% and 5.52%, due in varying amounts
through 2006 ° 250625 445000  The company’s deferred income tax liability is mainly due to
Revenue bonds, with interest rates averaging depreciation. Differences between the effective tax rate and
~ 5.04% and 4.59%, due in varying amounts the federal statutory rate are shown in the following table as a
through 2026 , 113440 113,800 percentage of pretax income: ,
Other long-term debt, with interest rates ‘ 1999 1998 1997
averaging 8.62% and 7.43%, due in varying Federal statutory rate . ' 35.09 35.00 35.0%
amounts through 2006 12,334 8,850 State income taxes, net of s
1,632,099 1,823,350 Federal tax effect 2.5% 3% %
Less: Current installments 3,256 2,267 Beneit from foreign taxes 05%) @ G3w
$ 1,628,843 1,821,083 Estimated non-deductible
- EPA penalty 0% . - e
Principal payment requirements on the above debt for the four Other .5 (L0%) (0% (L& .
years subsequent to 2000 are: 2001, $ 230,088; 2002, $117,503; o ’ 37.0% 33.0% 3448 - -

Thecompanyscomohdatedfedemlmcomemmm ‘
thnghlggshmbeenmmmedhythelnmfmmﬁm&r. 5
vice and while final settlement has not been made, manageviient
belmtlmthscompanyhaspmvxdadﬁormy

NOTE7PmdonmdBethunemP!am

Coatributory Plans Thecompmyemmaﬂw
ees and some hourly employees under 4o1(k)
amounts contributed by the company vary for
plmexpemeamtu.ys Qu.zzx;andh 963

minimum tax (AMT). UnderﬁmAct,&ecompmy’sﬁx
is the greater of its regular tax or the axr. To the extent il
oompanysm'rhabdhtymedstu!mgnkrtnhahﬂy.
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As advised by its actuaries, the company makes contributions decrease the pso by $3,141 and decrease the service :
to provide for benefits attributed to past service, and forthose cost by $306. Various pension plans have benefit ob s
benefits expected to be earned in the future. excess of plan assets. The following table sets forth the yy
Postretirement Benefit Plans The company has a contributory status of those plans:

postretirement health plan primarily covering its salaried Defred Gt
employees. Employees become eligible for these benefits if they 1999
meet minimum age and service Tequirements. Benefit obligation $ 22,381
The following table sets forth reconciliations of the benefit  Plan assets (fair value) § 2,718
obligation, plan assets, funded status and disclosure of assump- ' ' -
tions utilized in the December 31 calculations: The components of net periodic benefit cost are as foll;
Defined Benefut Alans ~ Pastretirement Benefit lans Defined Bencfit Plans .
1999 1998 1999 1998 1999 1998
Change in Benefit Obligation: _ Service cost § 17,431 15401 - 1,203
Benefit obligation— Interest cost 27,748 24585 . 2,426
Beginningof year  § 386,108 342,065 37,348 34,277 Expected return on L
Service cost. ©17431 15401 1,203 1,182 plan assets (07549  Gsasmd
Interest cost L 27,748 24,585 2,426 2428 Amortization of prior :
Amendments- 17,186  L671 - - - service cost 3,194
Other i 81 - 4 783 -~ 680 Amortization of net
Actunal (gain)loss .-~ (24965) 15448  (2,078) 3,072 transition obligation (566)
Benefits paid (16,057  @3336).7 (4275 (4291 Recognized actuarial
End of year : 406,630 35,407
Change in Assets:
Fair valus of asseto—
,Begimingoiyeny <8 528,456
- planaseets - . 77,218
' Employer contribetied™; = 4,819

(1,194 3
(16,057)
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The company has a shareholder rights plan providing for the
distribution of rights to shareholders ten days after a person
or group becomes the owner of 20% or more of the company’s
common stock or makes a tender or exchange offer which
would result in the ownership of 30% or more of the common
stock. Once the rights are distributed,.each right becomes
exercisable to purchase, for $280, Y/footh of a share of a new
series of company preferred stock, which Y100th share is
intended to equal four common shares in market value. Each
rightis exercisable topurchase, for $280,common shares with
a market value of $560. The rights will expire in February 2000.

The board of directors has approved a new shareholder rights
plan that will extend the benefits of the existing plan. The new
plan lowers the percentage of the company's common stock that
a person can own and the threshold for a tender or exchange
offer that would tnggerthe plan to 15%. The new stock purchase
rights will have an exercise price of $200.

In September 1998, the board of directors authorized the
repurchase of up to $25,000 of the company’s common stock.
The company repurchased 470,900 shares of common stock for
$13,000 in the third and fourthquaners of1998

noTe O Dispositions -

In December 1998, thc company gold 117.000 acres of timber-
land in southwestern Washington for $234,000.The timberland
was acquired in 1996 as part of the Cavenham scquisition. The’
timberland was sold as it was not critical to the:

needs of the company's Northwest opemﬁom. Pmeeeda ofithe. .

ewereusedtopaydownexisnngdebt
note 10 Connngenmes '

of non-tax deductible penaltlee remlting 34
Air Act assessment of thehmldmgm.atmal& opetit

There are various other lawsuits, elmmswdeuﬁmmental
matters pending against the compary. Whﬂemﬁpweaeding
orhﬁganonhasanelementoftmmntg I atbelieves
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IEEREET
- Manufactu:ing Facilities December 31, 1999 - 103 facilties

Building Materials 2000 FORECAST

1999 PRORY

Plywood Proaduction Plywood

) u Square f1. (/" Basis)
Willions o squar fet = g plants Chester, sc 246,000
# Dallas,ox 156,000
Dodson, a 227,000
- Emerson, ar 241,000
Foster, on 148,000
Moncure, Nc 115,000
Ruston, LA 148,000
Springfield, os 122,000
90 9192 93 94 95 96 97 %8 99 Zwolle, La 238,000
Total Plywood , 1,641,000
Oriented Strand Board Arcadia, 1 307000
Lumber Production - Total Structural Panels : 1,948,000

u Boerd R,

Chester, so?
Coburg, on
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Brown Paper 2000 FORECAST 1999 PRODUCTION
Brown Paper Tons Brown Paper Production
emills Albany, ox 567,000 il
Campti, a 936,000 0 ’
Hawesville, xy . 176,000
Oxnard, ca 202,000
Total Brown Paper 1,881,000 1,839,000
Corrugated Container and Sheets M Square Fi. 8
36 plants Aurora, 1L . 1,201,000

Beaverton, or 860,000 4
Bellevue, wa 704,000 9969192 93 94 95 9% 97 38 99
Bellmawr, vy 718,000
Bowling Green, xy 933,000
Cerritos, ca 866,000
Compton, ca 825,000
Dallas, rx 1,042,000
Delaware, on 666,000
Elk Grove, 11 © 542,000
Fort Smith, aa _ 1,020,000 -
Fridley, ux 1,032,000
Golden, co 743,000
Griffin, aa 1,107,000
Huntsville, av © 987,000
Indianapolis,iv 781,000
Kansas City, xs _ 869,000
Lincoln, 1c 506,000

Louisville, xy - * 608,000

Lumberton, na , 881,000

Maryland Heights, w0 - 740,000

Matthews, sa : - 385,000

Memphis,»« - . - 40,000

Mexico City, Mexico . 434000

Moses Lake,wa .- o 769,000 - :
Newton,ma . -~ - 593,000 e ek
Phoenix, Az2 ... - : 265,000 BAARD HERT RS,
PlamtCigre =~ - o " 834,000 -
Portland, oz 256,000 -

Sacramento, aa. - 826,000 °
San Leundro, aa LIsshey- . -
T 42000 -
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White Paper 2000 FORECAST 1999 PRODUCTION
Market Pulp and Fine Paper  Hawesville, xx Tons
5 mills Market Pulp 136,000
Fine Paper 563,000
Johnsonburg, ea 408,000
«~  Kingsport, v 167,000
Marlboro, sc 322,000
Total Market Pulp and Fine Paper 1,596,000 1,593,000
Communication Papers Cerritos, ca 59,000
6 plants Dallas, rx 43,000
Indianapolis, 1x 61,000
Langhorne, ra 60,000
Rock Hill, sc. 53,000
West Chicago, 1z 66,000
Total Communication Papers 342,000 334,000
Cut Sheets and Other Converting '
6 plants Brownsville, rx 122,000
- DuBois, ra 159,000
Kingeport, s 126,000
Owenzboro, xy 203,000
Tatum, sc 108,000
‘Washington Court House, on 69,000 ‘
Total Cut Sheeta 787,000 697,000

[ S

White Paper Praduction
millions of tons

16

12

Forms Production
thousands of tone -

400

Cut Sheet Production: 7

EE§8&8 8 8

B3NN RIIMISIC NS

8990 91 92 93 94 95 96 97 % 9

89 90 919293 4 95 96 57 %6 9
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Geographic Locations
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eceven-vear Selected Financial Data

(doflar amounts, except par share amounts, in thousands)

: !
) i
Net salea '
Cost & expenses
Depreciation, amortization and cost of fee timber harvested s

Materials, labor and other operating expenses

A 4
A
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1990

gt

g et e B gy 3 mgp— =

1998 1997 1996 1995 1994 1993 1992 1991 1989
= 3,700,282 3,501,376 3425173 3,873,575 3,007,949 2,622,237 2,372,396 2,004,501 1904853 1,891,824
371,141 338,949 302,937 249,165 217,252 194,202 173,784 .~ 151,258 107,654 104,250
2,813,887 2,690,943  2,495345 2,528,570 2,239,185 1,997,246  1,833919 1563939 1421241 1,338,692
- 515,254 471,484 626,891 1,095,840 551,512 430,789 364,693 289,304 375,958 448,882
252,510 245,319 231,862 201,784 184,699 174,413 167,094 145,329 136,624 114,029
— 262,744 226,165 395,029 894,056 366,813 256,376 197,599 143,975 239,334 334,853
131,990 116,990 92,804 71,050 71,513 63,290 66,422 63,263 29,899 28,836
2,029 2,088 3,861 798 (6,377) (3.918) (1,725) (7,103) (764) 2,039
s 132,783 111,263 306,086 823,804 288,923 189,168 129,452 73,609 208,671 . 308,056
43,800 38,300 114,000 309,000 111,300 78,500 47,900 27,800 79,100 117,000
- 88,983 72,963 192,086 514,804 177,623 110,668 81,552 45,809 129,571 191,056
— — e C— — 26,364 — —_ - -
- 88,983 72,963 192,086 514,804 177,63 137,032 81,552 45,809 129,571 191,056
71,227 71,005 68,520 62,874 . 52,807 48,213 45,200 40,715 - 40,626 . 36,853
17,756 1,958 123,566 451930 © 124,816 88,819 36352 - . 5,094 88,89 154,203
441839 527,908 - 485769 . 453523 393,161 386,864 367,173 244,373 346617 . 279,958
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SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549
FORM 10-K

{X] ANNUAL REPORT PURSUANT TO SECfION 13 OR 15{(D) OF THE
SECURITIES EXCHANGE ACT OF 1934

For the fiscal year ended December 31, 1999 Commission file number 1-1254S

WILLAMETTE INDUSTRIES, INC.
(Exact name of registrant as specified in its charter)

OREGON . 93-0312940
(State of incorporation) {I.R.S. Employer
Identification No.)
1300 S.W. FIFTH AVENUE, SUITE 3800 i
PORTLAND, OREGON 97201
(Address of principal executive offices) (Zip Code)
REGISTRANT'S TELEPHONE NUMBER, INCLUDING AREA CODE; {503) 227-5581

SECURITIES REGISTERED PURSUANT TO SECTION 12 (B} OF THE ACT:

Title of each class Name of each exchange on which registexed
Common stock, $.50 par value New York Stock Exchange
Preferred stock purchase rights New York Stock Exchange

SECURITIES REGISTERED PURSUANT TO SECTION 12(G) OF THE ACT: None

Indicate by check mark whether the registrant (1) has filed all reports
required to be filed by Section 13 or 15(d} of the Securities Exchange Act of
1934 during the preceding 12 months (or for such shorter period that the
registrant was required to file such reports), and (2) has been subject to such
filing requirements for the past 90 days. Yes -X- No---

Indicate by check mark if disclosure of delinquent filers pursuant to
Item 40S of Regulation S-K is not contained herein, and will not be contained,
to the best of registrant's knowledge, in definitive proxy or information
statements incorporated by xeference in Paxrt III of this Form 10-K or any
amendment to this Form 10-K. [ ]

State the aggrégate market value of the voting stock held by
non-affiliates of the registrant.

$3,219,380,103 at February 2%, 2000

Indicate the number of shares outstanding of each of the registrant's
classes of common stock as of the latest practicable date.

Class Qutstanding at Februwary 29, 2000
Common Stock, $.50 par value 111,299,146 shares
- DOCUMENTS INCORPORATED BY REFERENCE.

Portions of the registrant's definitive proxy statement for its 2000 annual
meeting of shareholders are incorporated by reference into Part III hereof.
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PART I

Item 1. Business

GENERAL

Willamette Industries, Inc. (the Ycompany") was founded in 1306 as the
Willamette Valley Lumber Co. in Dallas, Oregon. In 1967, Willamette Valley and
several related firms merged to form Willamette Industries, Inc. Our stock has
been publicly traded since 1968. Willamette is a diversified, integrated forest
products company with 103 manufacturing facilities in 24 states, France, Ireland

and Mexico.
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We operate in a very competitive industry consisting of thousands of
companies, some~larger and more diversified, others much smaller, producing only
one or two products. Very competitive conditions exist in every industry segment
in which the company operates. The company competes in its wmarkets primarily
through price, quality and service. We feel our strengths are our vertical
integration; our geographically diverse, modern, fiber-and energy-efficient
facilities; our engineering and comstruction capabilities; our concentration on
a focused, related range of products; our balance among building materials and
white and brown paper products; our 58% sawlog self-sufficiency; and an
organizational structure that encourages teamwork as well as individual
initiative.

BUSINESS SEGMENT INFORMATION

The company operates in three business segments: white paper., brown paper and
building materials. Sales and operating data for the three segments for the past
five years are set forth in the five-year comparison captioned “"Supplementary
Business Segment Information" located on page 36. The company is not dependent
on any one significant customer or group of customers. Approximately 391% of the
company's total output is sold domestically.

WHITE PAPER

Market Pulp and Fine Paper )

Four fine paper mills manufacture 11% of the nation‘'s uncoated free sheet
production. The company's pulp mills produce pulp primarily for consumption at
our fine paper mills, but we also produce 5% of the nation's bleached hardwood
market pulp which is sold to outside customers. Chips from nearby wood
converting facilities serve as the primary £fiber source for ocur white paper
products.

Communication Papers and Cut Sheets

Six business forms plants manufacture 22% of the mnation's production of
continuous forms. Additionally, six cut sheet facilities make private brand and
Willamette brand (Willcopy(R)) photocopy and cut sheet printer paper. Our cut
sheets represent 14% of the mation's production. Business forms and cut sheets
are marketed by our own sales force to a variety of consumers and distributors.

1

BROWN PAPER .

Brown Paper

Four paper mills wanufacture 5% of the nation's production of 1linerboard,
corrugating medium and bag paper. Nearly all of the product is used by, or
traded for, the needs of Willamette's box and bag manufacturing plants. In
Louisiana and Oregon, our sawmills, plywood plants and timberlands can provide
nearly all of our chip needs for our linerboard wills. Recycled fiber, in the
form of old corrugated containers, provides S8% of our total fiber needs.

Corrugated Containers and Sheets :

Thirty-six corrugated container and sheet plants manufacture 6% of the
nation's corrugated box production. Products range from colorful store displays
to eye-catching preprinted boxes; from sturdy wax-coated shipping containers to
the plain brown box. Corrugated -containers are marketed by our own sales force
to a variety of industrial and agricultural customers.

Bags

Four bag plants make 13% of the nation's paper bags, wmarketed by our sales
force to grocery, department, drug and hardware stores in the West, Midwest and
South. B :
BUILDING MATERIALS

Lumber

Copyright 2001 EDGAR Online, Inc. (ver 1.01/2.003) Page 4
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Nine sawmills manufacture 2% of the nation's lumber production. Lumber
products are marketed through independent wholesalers and distributors
throughcut the J.S.

Structural Panels

Plywood panels manufactured at nine plants and oriented strand board (0SB}
manufactured at one plant account for 9% and 3%, respectively, of the natiom's
production. Both products are wmarketed nationwide through independent
wholesalers and distributors.

Composite Panels ,

Four particleboard plants manufacture 13% of the nation's particleboard. In
addition, the company has a particleboard plant in France that produces 1% of
European production. Three medium density fiberboard (MDF) plants produce 22% of
the nation's MDF. MDF is also manufactured at facilities in Ireland and France,
which account for 6% of European production. . The composite panel plants produce
value-added products including color-coated, laminated, fire-rated and
moisture-registant boards. Composite panel products are sold nationwide through
independent wholesalers and distributors.

Engineered Wood Products

Two laminated beam plants account for 26% of the nation's production. Three
laminated veneer lumber (LVL) plants and two I-joist plants wmanufacture 9% of
the nation's total production for each product.

2

Engineered woad products are sold in both the domestic and international
markets. : ’

TIMBERLANDS

Willamette's 1,728,000 acres of timberland supply approximately S8% of our
long-term sawlog needs. The remainder is purchased through private timber sales
and open market purchases. Our timberlands are comprised of 734,000 acres in
Louisiana, Arkansas and Texas; 610,000 acres in Oregon; and 384,000 acres in
Tennessee, Missouri and the Carolinas. We continually look for opportunities to
expand our fee timber base and make purchases when it is profitable to do so.

ENERGY

Through cogeneration, the burning of waste materials and the recyéling of
spent pulping liquors, Willamette's manufacturing facilities are able to
generate 61% of our total energy needs. :

EMPLOYEES

Willamette employs approximately 14,250 people, of whom about 48% are
represented by labor unions with collective 'bargaining agreements. Agreements
covering approximately 1,295 employees expired in 1999. Agreements involving
about 1,550 hourly employees are subject to renewal in 2000. Approximately 47%
of all salaried employees have been with the company for more than twelve years.

ENVIRONMENTAL MATTERS
See Item 7, "Management's Discussion and Analysis of Financial Condition and

Results of Operations--Other Matters" for a discusasion of the effect on the
company of laws relating to environmental matters.

Item 2. Properties

Copyright 2001 EDGAR Online,_Inc. (ver 1.01/2.003) Page 5
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MANUFACTURING FACILITIES

The following table sets

forth

information

manufacturing facilities at December 31, 1999:

Pacility

Plywood ($ Plants)
Chester, South Carolina
Dallas, Oregon
Dodson, Louisiana
Emerson, Arkansas
Foster, Oregon
Moncure, North Carolina
Ruston, Louisiana
Springfield, Oregon
Zwolle, Louisiana

Total Plywood

Oriented Strand Board (1 Plant)
Arcadia, Louisiana

Total Structural Panels

Lumbexr (9 Mills) .
Chester, South Carolina(l)
Coburg, Oregon
Dallas, Oregon
Dodson, Louisiana
Lebanon, Oregon (2 Mills)
Taylor, Louisiana
Warrenton, Oregon
Zwolle, Louisiana

Total Lumbexr

Particleboard (5 Plants)
Albany, Oregon
Bend, Oregon
Lillie, Louisiana
Linxe, France
Simsboro, Louisiana

Total Particleboard

2000

M Square

1,

BETE

M Bo

regarding the company's 103

1999 Production

Forecast

Ft. {3/8" Basis)
246,000
156,000
227,000
241,000
148,000
115,000
148,000
122,000
238,000

948,000 1,900,000

I P I YRR 222 LS Y TR LY ]

ard Ft.
24,000
180,000
154,000
59,000
167,000
51,000
166,000
68,000

- -—-——

869,000

coosssss

820,000

Ft. (3/4" Basis)
221,000
180,000
120,000
169,000
110,000

800,000 689,000

== ESERSSRESS

(1) Production to begin in the second quarter of 2000.

Facility

Medium Density Fiberboard (5 Plants)
Bennettsville, South Carolina

Clonmel, Ireland
Eugene, Oregon
Malvern, Arkansas
Morcenx, France

4

2000

1999 Production

Forecast

M Square Ft. (3/4" Basis)

130,000
181,000
65,000
145,000
82,000

Copyright 2001 EDGAR Online, Inc. (ver 1.01/2.003)
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Total MDF

-

Engineered Wood Products (7 Plants)
Laminated Beams

Simsboro, Louisiana

Vaughn, Oregon

Total Laminated Beams

Laminated Veneer Lumber
-Albany, Oregon
Simsboro, Louisiana
Winston, Oregoen

Total LVL

I-Joists
Simsboro, Louisiana
Woodburn, Oregon

Total I-Joists

Other Divisions (2 Facilities)
Coburg Veneer - Coburg, Oregon
Custom Preoducts - Albany, Oregon

Brown Paper
Brown Paper {4 mills)
Albany, Oregon
Campti, Louisiana
Hawesville, Kentucky
Oxnard, Califormia

Total Brown Paper

Facility

Corrugated Container and Sheets (36 Plantsg)

Aurora, Illinois
Beaverton, Oregon
Bellevue, Washington
Bellmawr, New Jersey
Bowling Green, Kentucky
Cerritos, Califormia
Cowpton, Califormia
Dallas, Texas
Delaware, Chio

Elk Grove, Illinois
Fort Smith, Arkansas
Fridley. Minnesota
Golden, Colorado
Griffin, Georgia
Buntsville, Alabama
Indianapolis, Indiana

603,000 $73,000
M Boargd Ft.

28,000

592,000

B7,000 83,000

Hundred Cubic Ft.

18,800
20,300
16,200

M Lineal Ft.
33,000
47,000

80,000 55,000

Tons

567,000
936,000
176,000
202,000

1,881,000 1,839,000

NN AT R AR N R R EE I IATSETESSII=S

2000 Forecast 1999 Production

M Square Ft.
1,201,000
860,000
704,000
718,000
933,000
866,000
825,000
1,042,000
666,000
542,000
1,020,000
1,032,000
743,000
1,107,000
987,000
781,000

Copyright 2001 EDGAR Online, Inc. (ver 1.01/2.003)
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Kansas City, Kansas
Lincoln, Illinois
Louisville, ‘Kentucky
Lumberton, North Carcolina
Maryland Heights, Missouri
Matthews, North Carolina
Memphis, Tennessee

Mexico City, Mexico
Moses Lake, Washington
Newton, Narth Carcolina
Phoenix, Arizona{2)

Plant City, Florida
Portland, Cregon
Sacramento, California
San Leandro, California
Sanger, California

Sealy, Texas

St. Paul, Minnesota
Tulsa, Oklahoma

West Memphis, Arkansas

Total Corrugated Containers

869,000
506,000
608,000
881,000
740,000
385,000
40,000
434,000
769,000
533,000
265,000
834,000
256,000
826,000
1,186,000
942,000
840,000
634,000
43,000
860,000

26,538,000

e r 2T LR PR R L L AL L S

(2) Production to begin in the third quarter of 2000C.

6

Facility

Kraft Bags and Sacks (4 Plants)
Beaverton, Oregon
Buena Park, Califormia
Dallas, Texas
Kansas City, Missouri

Total Kraft Bags and Sacks

Preprinted Linerboard (2 Plauts}
Richwood, Kentucky
Tigaxd, Oregon

Total Preprinted Linerboard

Inks and Specialty Products (2 plants)
Beavercton, Oregon :
Delaware, Chio

Total Inke

White Paper

Hawesville, Kentucky
Market Pulp
Fine Paper
Johnsonburg,” Pennsylvania
Kingspaxt, Tennessee
Marlboro, South Carolina

Total Market Pulp and Fine Paper

2000 Forecast

Tons
36,000
38,000
22,000
20,000

116,000

P L T L e o

M Square Ft.
526,000
857,000

- - - -

1,383,000

REEMEEREID=T

Tons
5,000
3,000

FOCEErNETRS3

Tons

136,000
563,000
408,000
167,000
322,000

1,596,000

1939 Production

111,000

1,328,000

8,000

1,593,000

CTnCIaSSEIORZEIS
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Communication Papers (6 Plants) Tons
Cerritos, Cglifornia 59,000
Dallas, Texas 43,000
Indianapolis, Indiana 61,000
Langhorne, Pennsylvania 60,000
Rock Hill, South Carolina 53,000
West Chicago, Illinois 66,000
Total Communication Papers 352,000 334,000
Cut Sheets and Other Converting ({6 Plants) Tons
Brownsville, Tennessee 122,000
DuBois, Pemmsylvania 159,000
Kingsport, Tennessee 126,000
Owensboro, Kentucky 203,000
Tatum, South Carolina - 108,000
Washington Court House, Chio 639,000
Total Cut Sheets " 787,000 697,000
TS OO I TSSO E TS SESRESSESES
2
TIMBERLANDS

See Item 1, "Business--Timberlands" for information with respect to the
company's timberlands. .

Item 3. Legal Proceedings

See Item 7, "Management's Discussion and Analysis of Financial Condition and
Results of Operations -- Other Matters" for a discussion of the effect on the
company of laws relating to environmental matters and pending proceedings
brought thereundexr.

Item 4. Submission of Matters to a Vote of ‘Security Holders

There were no watters submitted to a vote of security holders during the
fourth quarter of the year ended December 31, 1993.

Executive Officers of the Registrant

The executive officers of the company are elected annually by the boarxd of
directors. At February 10, 2000, the executive officers of the company, their
ages at December 31, 1999, and their positions with the cowpany were ae follows:

Name Age Position

Duane C. McDougall 47 President and Chief
Executive Officer

Marvin D.,Coopef- S6 ' Executive Vice President -
~ Pulp and paper mills

Greg W. Hawley 3% Executive Vice President
and Chief Financial
Officer, Secretary and

Copyright 200! EDGAR Online, Inc. (ver 1.01/2.003) Page 9
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Treasurex
William P. Kinngne 60 ’ Executive Vice President-
Corrugated containers and
bags
J. Eddie McMillan ) 54 Executive Vice President -

Building materials group

Michael R. Onustock 60 Executive Vice President-
Pulp and fine paper
marketing

Each executive officer, excluding Mr. Hawley, has been employed by the company
in his present or in another senicr management capacity for more than five
years. Mr. Hawley was employed by the company as Vice President - Controller for
the past four years until his promotion to his present position effective
December 1, 1999. The previous five years he was a Vice President for Nosler,
Inc., a private manufacturing company in Oregon. :

9

PART II
Item 5. Market for Registrant's Common Equity and Related Stockholder Matters

The company's common stock trades on the New York Stock Exchange (NYSE) under
the symbol WLL. At December 31, 1999, there were approximately 23,000 holders
(beneficial) of the company's common stock. The following table shows quarterly
earnings and dividends per share along with the range of closing prices for 1998
and 1999. The company expects to continue paying. regular cash dividends,
although there is no assurance as to future dividends as they are dependent upon
earnings, capital requirements and financial condition.

1999 1998
Cloging : Closing

Diluted Dividends Price Diluted Dividends Price

Earnings Paid(a) High-Low Earnings paid High-Low
1st Quarter $ 0.28 0.16 39 1/16 - 31 3/4 0.20 0.16 ' 39 3/4 30 13/16
2nd Quarter 0.57 0.18 49 1/16 - 37 13/16 0.21 6.16 40 7/16 29 7/8
3rd Quarter ‘0.73 0.18 s1 3/16 - 39 S/8 0.32 0.16 32 23 1/4
4th‘Quarter 0.7 0.18 46 9/16 - 38 7/8 0.07 0.16 36 26 1/4

{a) The quarterly dividend was increased to $0.21 per share commencing in the
first quarter of 2900. :

10

Item 6. Selected Financial Data

The following table shows selected financial data for the company for the
periods indicated: :

Financial Results
{dollar amounts, except per share amounts, in thousands)

1929 1998 1997 ' 1996 1995
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Net Sales . $ 4,077,969 3,700,282 3,501,376 3,425,173 13,873,575
==================-======x::=:=========8====‘=::===:’=-.-x::t::ix::x:::::s=¢l--—xx:"i“x= TTEEBRAT T =
Costs and Expensea: ’
Depreciation, amortization and cost
of fee timber harvested........... $ 303,719 371,141 338,949 302,937 249,165
Materials, labor and cther
operating expenses.......... ... 2,957,583 2,813,887 2,690,943 2,495,345 2,528,570
Gross profit. ... .. ... .l 816,667 515,254 471,484 626,891 1,095,840
Selling and administrative expenses. . 266,398 252,510 245,319 231,862 201,784
Operating earnings.........«-.. .. 550,269 262,744 226,165 395,029 894,058
Interest €XPeNSe. .. . ...ceicearmaaan 125,284 131,990 116,550 92,804 71,050
Other income {expense}.......-...... {11,710) 2,029 2,088 3,862 798
Earnings before provision for
income taxes. .. ... ..t 413,275 132,783 112,263 306,086 823,804
Provision for income taxes.........- 152,800 43,800 38,300 114,000 309,000
Net earnings.............. Veeemann 260,475 88,983 72,963 192,086 514,804
Cash dividends paid....-. [P 77,984 71,227 71,008 68,520 62,874
Earnings retained in the business... 182,491 17,756 1,858 123,566 451,930
Capital expenditures.............--. 290,246 441,839 527,908 485,769 453,521
EEE ST veRRRASEEEAYANANREROO RN IRTARECIIDOTSCISARIS s=as ss=am== .=
Financial Condition: .
Working capital....... “iesesvane PP 457,47L 366,846 308,093 289,134 359,258
Long-teyrm debt (noncurrent portion). 1,628,843 1,821,083 1,916,001 1,766,917 790,210
Stockholders' equity......c.ocanvnee 2,203,712- 2,002,431 1,994,480 1,976,281 1,846,890
Total assets....... Ceer i revesceen .o 4,797,861 4,697,668 4,811,055 4,720,681 3,413,555
cusaEmEmmamTseYOESAT a = wassea ce=se = - ceus
Common Stock: .
Number of stockholders............. ‘o 23,000 22,000 20,000 20,000 19,0800
Shares outstanding (in thousands) (1} 111,587 110,981 111,350 110,707 110,448
srmcssassawsseoacsIsss s=ssenese = snassnen asuc oce=
Per Share: (1)
Net earnings-diluted................ $ 2.33 0.80 4.65 1.73 4.65
Cash dividends paid............ veveo 0.70 0.64 0.64 0.62 0.57
Stockholders® eguity.......caceians . 18.78 18.04 17.91 17.85 16.72
Year-end stock price...... ... .. .0 . 46.438 33.50 32.188 34.813 28.12%
ase= = aszse wzes m==saaa
Financial Returns:
Percent return on equity {(2)........ 13.0% 4.5% 3.7% 10.4% 37.1%
Percent return on net sales......... 6.4% 2.4% 2.1% 5.6% 13.3%
Employment : .
Number of employees.........v.ceenan 14,250 14,000 13,800 13,700 13,180
Wages, salaries and cost of
employee benefits....coccervceses § 781,392 734,068 717,693 672,280 627,838

(1) All share and per share amounts have been adjusted for stock gplits.
{2) Calculated on stockholders' equity at the beginning of the year.

(OBJECT OMITTED]
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Item 7. Management's Discussion and Analysis of Financial Condition and Results
of Operations

The company's three basic businesses - white paper, brown paper and building
materials - are affected by changes in general economic conditions. White and
brown paper sales and earnings tend to follow the general economy. The sales and
earnings of the building materials buasiness are closely related to new housing
starts, remodeling activity and the availability and terms of financing for
construction. ATl industry segments are influenced by global economic factors of
supply and demand. In addition, the costs of wood and recycled fiber, basic raw
materials for the company's three segments, are sensitive to varicus supply and
demand factors including environmental issues. .

RESULTS OF OPERATIONS 1399 VS. 1998

Copyright 200! EDGAR Online, inc: (ver 1.01/2.003) . .
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Consolidated Jget sales increased 10.2% and operating earnings increased 109.4%
in 1999 compared to 1998. Improved performances from all three segments
contributed to the increase over the prior year. Also contributing to the
improvement in earnings was a change in estimate for the depreciable lives of
property, plant and equipment. The change was based on a. study performed by the
company's engineering department, comparisons to typical industry practices and
the effect of the company's extensive capital investments which have resulted in
a mix of assets with longer productive lives due to technological advances. The
change in estimate increased 1999 operating earnings by $82.4 million and net
income by $51.9 million, or $0.46 per diluted share.

White paper struggled in the early part of 1999 as markets continued to be
depressed from the Asian turmoil of 1998. However, by the third quarter markets
were rebounding and the upswing continued into the fourth quarter. Net sales
increased 7.1% and operating earnings were up 102.8% (40.3% before the effect of
the depreciation change) when compared to the prior year. The improvement was
due to increased unit shipments which offset average sales price declines. Forms
shipments increased 11.2% as a result of increasing warket share. Cut sheet
volumes improved 20.0% primarily due to a continued focus on sales to office
superstores. Additionally, 1999 included a full year of operation from the
Brownsville, Tennessee, cut sheet plant, which came on line in February 1998,
and a new cut sheet plant in Washington Court House, Ohio, which came on line in
November 1999. Hardwood market pulp unit shipments increased 15.9% as the
company was able to take advantage of pulp markets in 1999.

While unit shipments were strong in 1999, average sales prices remained below
1958 levels. Continuous forms average sales prices declined 2.3%, cut sheets
4.8% and fine paper, 1.1%. The only product line to exceed 1998 levels was
hardwood market pulp, which increased  18.1%. wWhile prices were down
year-over-yeax, third and fourth quarter trends were positive. As a result, 1999
fourth quarter average sales prices were above 1998 yearly averages. Raw
material costs slightly reduced operating margins during the period as chip
costs increased 1.5% over 1998. The grogs profit wargin for white paper
increased-to 15.5% in 1999 from 10.9% in 1998.

12

Brown paper sales and earnings were solid throughout 1999, as we once again
out-performed the industry in percentage of volume growth for the year. Net
sales increased 6.5% and earmings increased 35.2% (21.0% before the effects of
the depreciation change) compared to 1998. Unit shipwents for corrugated
containers improved 4.3% and grocery bags increased 5.1% over 1998 levels. The
. increased volume in corrugated containers resulted from additional converting
capacity from capital improvements and strong demand from our expanding customer
base. Bag unit shipments increased for the first time since 1994 due to the
continued growth of the handle. bag, which is recapturing market share from
plastics. Average sales prices increased for all product lines in 1999,
corrugated containers were up 2.9% and grocery bags were up 1.4% over the prior
year.

Raw material costs reduced brown paper earnings as old corrugated container
{OCC) prices increased 6.3% from 1998 levels. The gross profit margin for brown
paper was 22.3% in 1999 compared to 19.1% in 1998.

Building materials posted a strong year in 1999 as net sales improved 16.9%
and operating earnings increased 215.0% (187.5% before the effect of the
depreciation change) compared to 1398. Average sales prices were up in every
product line in 1999 except for our international products. Oriented strand
board (OSB) showed the greatest -improvement as average sales prices increased
30.1% over 1998. Other product lines showed increases of 17.4% for plywood,
16.3% for lumber, 2.6% for particleboard and 4.1% for domestic medium density
fiberboard (MDF). The only decline in sales price realizations came from the
international MDF line, which experienced a decline of 17.2%.

Copyright 2001 EDGAR Onfine, Inc. (ver 1.01/2.003) Page 12
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Unit shipments increased in 1999 as demand remained strong. Plywood improved
11.4% and OSB increased 7.4%. The increased plywood volume partially xresulted
from a full yeaf of production at the Zwolle, Louisiana, plant which closed for
six months in 1998 due to fire damage. Lumber shipments were strong as well,
improving 8.6% over 1998 levels. Volume increases were the result of a strong
U.S. housing market through late fall and a full year of operation at a new
small-log sawmill in Taylor, Louisiana. The company's composite panel markets
also saw growth in 1999, as particleboard increased 12.0% and MDF increased
§.2%. These improvements were the result of the acquisition of an MDF plant in
Morcenx, France in March 1998 and a particleboard plant in Linxe, France in June
1999. As a result of the favorable price and volume ' changes, the gross profit
margin for -building materials increased significantly to 21.3% in 1999 from
10.8% in 1998.

Selling and administrative expenses increased $13.9 million or 5.5% in 1999
due to the continued expansion of company operations. Selling and administrative
expenses as a percentage of sales decreased to 6.5% in 1999 from 6.8% in 1998.

Other income ({expense) of $11.7 million was primarily related to the reserve
set up to approximate potential non-tax deductible penalties from a federal
Clean Air Act assessment.
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Interest expense decreased $6.7 million or S.1% in 1999 to $125.3 million.- The
reduction occurred despite a decrease in capitalized interest to $4.0 million
from $13.6 million in 1998. Interest expense declined as a result of reducing
total debt in 1999 by $231.8 million. The company's effective interest rate
increased to 7.16% from 7.06% in the prior year.

RESULTS OF OPERATIONS 1998 VS. 1997

_ Consolidated net -sales increased 5.7% and operating earnings improved 16.2% in
1998 compared to 1997. A strong perxformance from the brown paper segment and
increases in unit shipments for many product lines contributed to the results.

White paper net sales improved 3.6% over the prior year as increases in unit
shipments more than offset decreases in average sales prices. While sales were
up compared to 1997, operating earnings declined 20.0% in 1998, primarily as a
result of pricing pressures on market pulp and fina paper. Average sales prices
for cut sheet and continuous forms showed slight increases over the prior year,
while hardwood market pulp and fine paper declined 3.0% and 9.6%, respectively,
from 1997. The price decline resulted from difficulties in Asian economies. Also
negatively affecting white paper results were increased chip coste of 6.6% and
start-up costs for the new paper machine at Kentucky Mills in 1998.

White paper unit shipments were mixed in 1598 as cut sheets increased 12.7%
while continuous forms decreased S5.5%. The increased cut sheet volume wag the
result of our new Brownsville, Tennessee, cut sheet plant which came on line in
February 1998. Hardwood market pulp decreased 6.9V while fine paper unit
shipments increased 12.7%. The fine paper improvement was the result of our new
Kentucky paper machine.

Brown paper was the top performing segment in 1998 as - operating earnings
improved 141.5% when compared to 1997. Net sales increased 14.1% as average
sales prices improved 7.3% for corrugated containers and 4.8% for grocery bags
over the prior year. Unit shipment fluctuations alsc played a significant role
in increasing sales and earnings in 1998 as corrugated container unit shipwments
improved ' 7.9% over the prior year, while grocery bag unit shipments declined
7.3%. Approximately 50.0% of the improvemeat in corrugated container shipwents
was due to -increased intermal converting capacity from capital projects. The
remainder of the increase was a result of a full year of operation at a box
plant in Plant City, Florida, and a sheet plant in Portland, Oregen, both of
which came on line in the second quarter of 1997.

Copyright 2001 EDGAR Online, Inc. (ver 1.01/2.003) ‘ Page 13
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Raw material costs had a positive impact on operating earnings during 1938 as
OCC costs declined 16.5% from the prior year.

Building materials operating earnings decreased 35.4% in 1998 and net sales
dropped slightly from the prior year, as average sales prices declined for most
products. Lumber reflected the most dramatic erosion as average sales prices
dropped 18B.7%., Other price declines included 4.9% in particleboard and 2.4% in
MDF. The difficulties in Asian economies created supply and demand imbalances,
keeping prices depressed

14

for these products in 13998. The pricing exception in 1998 was 0SB, which
realized a price increase of 38.3% over the prior year.

While prices declined for most product lines, strong housing starts and low
interest rates helped fuel unit shipment increases for most product lines in
1998. Lumber was the primary benefactor as unit shipments improved 21.0% over
the prior year. In addition, the start-up of our new small-log sawmill in
Taylor, Louisiana, in August 1998 and other capital project completions helped
increase unit shipments. Other unit shipment improvements included particleboard
of 3.8% and MDF of 15.7% over the prior year. MDF shipments increased due to
capital projects and the acquisition of a facility in Morcenx, France in March
1998. Decreased plywood shipments of 7.7% were the result of the closure of the
Taylor, Louisiana, mill in July 1997, and downtime at our Zwolle, Louisiana,
mill due to a fire that halted production in April 1998.°

Selling and administrative expenses increased 2.9% in 1998 due to assimilation
of acquisitions and expansions during the year. selling and administrative
expense as a percentage of sales, however, declined to 6.8% for 1998 compared to
7.0% for 1997.

Interest expense was $132.0 wmillion in 1998 compared to $117.0 million in
1997, a 12.8% increase. The weighted average interest rate remained stable at
7.1% in both years. The increase in expense was primarily due to an increase of
$166.0 million in average outstanding debt and a decreasé in capitalized
interest to $13.6 million in 1998 from $19.9 willion in 1937, regulting from the
completion of the Kentucky expansion in June 1958.

LIQUIDITY AND CAPITAL RESOQURCES

Willamette generates funds internally via net eamnings adjusted for non-cash
charges against earnings such as depreciation, amortization, cost of fee timber
harvested and deferred income taxes. Funds generated externally have usually
been through debt financing.

In 1999, cash flows from operating activities were $602.9 million compared to
$435.4 mwillion in 1998, an increase of 38.4%. The improvement was primarily
achieved through increased earmings. Internally generated cash flows funded all
of the company's capital expenditure program in 1999. Excess cash from
operations was used to pay dividends and reduce debt outstanding by $231.8
million during the year.

Net working capital increased to $457.5 million at December 31, 1999, from
$366.8 million at December 31, 1998. The increase was mainly due to increases in
receivables and inventories. T

The company is continually making capital expenditures at its wanufacturing
facilities to improve fiber utilization, achieve labor efficiency and to expand
production. In 1999, the company incurred $267.9 million in capital expenditures
for property,. plant and equipment.

15

During 1999 the following major capital projects were completed:
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Upgrade of the #1 paper machine at Johnsomburg, Pennsylvania.

> Construction of a new cut sheet plant in Washington Court House,
Ohio. '
> Expansion of secondary fiber capacxty at the paper mill

in Campti, Louisiana.
Major capital projects underway at December 31, 1999, include:

> Construction and installation of a new recovery boiler and steam

turbine generator at the Albany, Oregon, paper mill.

Construction of a new corrugated box plant in Phoenix, Arizona.

Relocation of the Elk Grove, Illinois, corrugated facility.

Installation of a steam turbine generator at Kentucky Mills.

Upgrade of the #5 paper machine at Johnsonburg, Pennsylvania.

Construction of a new particleboard plant near Bennettsville, South

Carolina.

> Construction of a new small-log sawmill near Chester, South
Carolina. .

> Capacity increase at our particleboard plant in Linxe, France.

v V vV V VvV

The cost of all major projects in progress at December 31, 1999, is estimated
to be approximately $422.9 million, of which $179.4 million has already been
spent. These projects will be funded with internally generated cash flows and
external borrowings if needed.

In December 1998, the company sold 117,000 acres of southwest Washington
timberland for $234.0 million. The company acquired the land in 1996 as part of
' the purchase of Cavenham Forest Industries. The forestlands were sold as they
were not critical to the 1long-term fiber supply needs of the company's
operations. Proceeds of the sale were used to pay down debt during 1998.

In June 1998, the company initiated a medium-term note program and issued
$100.2 million of notes as of December 31, 1938. The medium-term notes carry
interest rates ranging from 6.45% to 6€.60% and maturities from 11 to 15 years.
In addition, in January 1998, the company issued $200.0 million in debentures -
$100.0 million at 6.45% due 2005 and $100.0 wmillion at 7.00% due 2018. Proceeds
from both issuances were used to replace notes maturing in 1998 and reduce other
bank borrowing.

The total debt-to-capital ratio declined to 42.8% at December 31; 1999, from
48.3% at December 31, 1998, representing a debt reduction of $231.8 willion. The
company believes it has the resources available to meet its long-term liquidity
requirements. Resources include internally generated funds and borrowing
agreements.

In 1998, the company's board of directors authorized the repurchase of $25.0
million of the company's common stock. The company repurchased 470,900 shares
for $13.0 million during the third and fourth quarters of 1998. .

is

On April 20, 1999, the company's board of directors voted to raise the
quarterly cash dividend from $0.16 to $0.18 per share, which was a 12.5%
increase; however, there is no assurance as to future dividends as they depend
on earnings, capital requiremente and financial condition.

OTHER MATTERS

The company believes it is in substantial compliance with federal, state and
local laws regarding environmental quality.

In early 1998, the U.S. Environmental Protection Agency (EPA) released the
final rules regarding air and water quality known as the “cluster rules”.
Compliance with the cluster rules is required by 2001, however, certain
exceptions to the rules extend the time period for specific compliance
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requirements up to eight years from adoption. The company, through previously
completed and future projects, has made significant progress toward upgrading
the mills and plans to have all mills in compliance with the cluster rules by
the required deadlines.

The company's other operations are faced with increasingly stringent
environmental regulations. In the fourth quarter of 1997, the company received a
series of requests for information from the EPA under Section 114 of the Clean
Air Act (the Act) with respect to the company's building materials operations.
The requests have focused on compliance with regulations under the Prevention of
Significant Deterioration (PSD) Program under the Act. On May 7, 1998, the EPA
issued a Notice of Violation (NOV) alleging violations of the Act and related
state regulations, and on December 11, 1998, issued a second NOV supplementing
and clarifying the first NOV. The company has responded to the allegations and
has had many meetings and extensive correspondence with the EPA and the U.S.
Department of Justice to negotiate a resolution of the issues raised by the
NOVS. Settlements by other companies in the wood products industry that have
received NOVS under the Act have involved the payment of substantial penalties
and agreements to install emission control equipment and undertake supplemental
environmental projects. The company has established a $10.0 million reserve as
an estimate of the potential non-tax deductible penalties resulting from these
proceedings.

In November 1998, the company received from the EPA a request for information
under Seéction 114 of the Act requesting information with respect to the
company's Johnsonburg, Pennsylvania, pulp and paper mill. This request also
focused on compliance with PSD regulations. Subsequently, on April 1S, 1999, the
company received an NOV relating to its Johnsonburg mill. The NOV asserts
violations of the Act relating to two alleged major mwodifications to the plant,
allegedly without proper PSD permits and without complying with applicable PSD
requirements. The company is reviewing the allegatious contained in this NOV and
has been meeting with federal and state officials to discuss the issues raised
by the NOV. In August 1999, the company received anothexr Section 114 information
request from the EPA relating to the company's paper mill in Campti, Louisiana.
Also, in March and November 1999, the company received Section 114 information
requests from the EPA relating to the company's paper mill in Hawesville,
Kentucky . -
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Based upon either enacted or proposed regulations, the company estimates that
over the next five years, additional capital expenditures to comply with
environmental regulations will not exceed $100.0 million. Although future
environmental capital expenditures cannot be predicted with any certainty
because of continuing changes in laws, the company believes that cowpliance with
such environmental regulations will not have- a material adverse effect upon the
company's financial position.

In 1996, the‘companf began addressing the possible effects of the YZK issue on
its information, financial and manufacturing oystems. These efforts included
inventory assessment, modification and testing of these key systews.

Modification, testing and implementation of all critical systems was completed
early in the fourth quarter of 1999. With the passing of January 1, 2000, the
company has experienced no significant Y2K problems. As of December 31, 1999,
the company had spent $8.3 million on Y2K compliance. These costs were expensed
as incurred. No further significant expenditures are expected.

Over the years, inflation has resulted in replacement costs higher than those
originally needed to purchase existing plant and equipment. Advances in
technology and- environmental concerns also contribute to higher costs.
Productivity- gains because of technological improvements may partially offset
these increised costs. Our use of LIFO to value inventories allows us to include
these inflationary costs in the cost of sales.

FORWARD-LOOKING STATEMENTS
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Statements contained in this report that are not historical in nature,
including witheut limitation the discussion of forecasted sales and production
volumes, the imPact of environmental regulations, the impact of Y2K compliance
and the adequacy of the company's liquidity resources, are forward-looking
statements within the meaning of the Private Securities Litigation Reform Act of
1995. Forward-looking statements are subject ta risks and uncertainties that may
cause actual future results to differ materially. Such risks and uncertainties
with respect to the company include the effect of general economic conditions;
the level of new housing starts and remodeling activity; the availability and
terms of financing for construction; competitive factors, including pricing
pressures; the cost and availability of wood fiber; the effect of natural
disasters on the company's timberlands; construction delays; risk of
non-performance by third parties; and the impact of environmental regulations
and the construction and other costs associated with complying with such
regulations. In view of these wuncertainties, investors are cautioned not to
place undue reliance on such forward-looking statements. The company disclaims
any obligation to publicly. announce the results of any revisions to any
forward-looking statements contained herein to reflect future events or
developments.
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Item 7A. Quantitative and Qualitative Disclosures About Market Risk
No disclosure is required undexr this item.

Item 8. Financial Statements and Supplementary Data

The financial statements and supplementary data filed as part of this report
follow the signature pages of this report.

Item 9. Changes in and Disagreements with Accountants on Accounting and
Financial Disclosure

None .
1s

PART III
Item 10. Directors and Executive Officera ‘of the Registrant

Information regarding (i) directors of the company is set forth . in the
company's definitive proxy statement (the "Proxy Statement") for its 2000 annual
meeting of shareholders, under the heading "Election of Directors®™ and (ii}
Section 16(a) of the Securities Exchange Act of 1934, is set forth under
"Section 16(a) Beneficial Ownership Reporting Compliance® in the .Proxy
Statement, which information ies incorporated herein by reference. Information
regarding the executive officers of the company is set forth under the heading
"Executive Officers of the Registrant™ in Part I of this report.

Item 11. Executive Compensation

Information regarding compensation of directors and executive officers of the
company 1is set forth in the Proxy Statement under the headings “BExecutive
Compensation,” *"Cowpensation Committee Interlocks and Insider Participation,®
"Compensation of Directors" and 'Employment Agreements.* Such information is
incorporated hereln by reference.

Item 12. Security Ownership of Certain Beneficial Owners and Management

Information regarding security ownerxship of management and certain other
beneficial owners is in the Proxy Statement under the heading "Holders of Common
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Stock“ which information is incorporated herein by reference.

Item 13. Certajn Relationships and Related Transacticns

-

Information regarding certain -relationships and related transactions is set
forth in the Proxy Statement under the heading “Compensation Committee
Interlocks and Insider Participation" which information is incorporated herein
by reference. ’
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PART IV

Item 14. Exhibits, Financial Statement Schedules and Reports on
Form 8-K

{a) 1. and 2. For a list of the financial statements filed herewith, see the
index to consolidated financial statements following the
signature pages of this report.

{a) 3. For a list of the exhibits filed herewith, see the index to
exhibits following the financial statements filed with this
report. Each management contract or compensatory plan or
arrangement required to be filed as an exhibit to this report
is identified in the list.

{b} Reports on Form 8-K.

No reports on Form 8-K were filed during the last quarter of
the period covered by this report.
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SIGNATURES

Pursuant to the requirements of Section 13 or 1S(d} of the Securities Exchange
Act of 1934, the registrant has duly caused this report to be signed on its
behalf by the undersigned, thereunto duly authorized.

WILLAMETTE INDUSTRIES, INC.
(Registrant)

By /8/ GREG W. HAWLEY

Dated: February 10, 2000 (Greg W. Hawley)
Bxecutive Vice President

Pursuant to the requirements of the Securities Exchange Act of 1534, this

report has been signed below on February 10, 2000, by the following persons on
behalf of the registrant in the capacities indicated.

Signature Title

Principal Executive Officer ,
/S/ DUANE C. MCDOUGALL President and Chief Executive Officer

(Duane €T McDougall)

Principal Financial Officer
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S /s/ GREG W. HAWLEY Executive Vice President and
----------------------------- Chief Financial Officer, Secretary and
{Greg W. Hawley) Treasurer

-

Principal Accounting Officer

/s/ DONALD S. WADDELL ~ Corporate Controller

(Donald S. Waddell}

/s/ WILLIAM SWINDELLS Chairman of the Board

{William Swindells}

/S8/  WINSLOW H. BUXTON Director

(Winslow H. Buxton}

/87 GERARD K. DRUMMOND Director

/S/ KENNETH W. HERGENHAN Director

(Kenneth W. Hergenhan)
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/8/ PAUL N. McCRACKEN Director
T (Paul N. MeCrackem)
/S/ G. JOSEPH PRENDERGAST Direc-tor'
"7lG. Joseph Prendergast)
/S/ STUART J. SHELK, JR. Director
" lstuare 3. shelx, gr.)
/S/  ROBERT M. SMELICK Director
T Robert M. smelickl
/S/  MICHAEL G. THORNE Director
T Michael . Thorme)
/S/ BENJAMIN R. WHITELEY Director
" (Benjamin R. Whiteley)
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Independent Auditors' Report

The Board of Directors and Stockholders
Willamette Industries, Inc.:

We have audited the accompanying consolidated balance sheets of Willamette
Industries, Inc. and subsidiaries as of December 31, 1999 and 1598 and the
related consolidated statements of earnings, stockholders' equity and cash flows
for each of the years in the three-year period ended December 31, 1593. These
consolidated financial statements are the responsibility of the company's
management. Our responsibility is to express an opinion on these conasclidated
financial statements based on our audits.

We conducted our audits in accordance with generally accepted auditing
standards. Those standards require that we plan and perform the audit to obtain
reasonable assurance about whether the financial statements are free of material
misstatement. An audit includes examining, on a test basis, evidence supporting
the amounts and disclosures in the financial statements. An audit also includes
assessing the accounting principles used and significant estimates wade by
management, as well as evaluating the overall financial statement presentation.
We believe that our audits provide a reasonable basis for our opinion.

In our opinion, the consolidated financial statementa referred to above
present fairly, in all material respects, the financial pogition of Willamette
Industries, Inc. and subsidiaries as of December 31, 1999 and 1998, and the
results of their operations and their cash flows for each of the years in the
three-year period ended December 31, 1999, in conformity with generally accepted
accounting principles.

KPMG LLP
Portland, Oregon
February 10, 2000
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CONSOLIDATED BALANCE SHEETS
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December 31, 1999 and 1938
{dollar amounts, except per share amounts, in thousands)

- 1999 1998
Assets
Current assets:
Cash $ 25,557 31,359
Accounts receivable, less allowance for doubtful .
accounts of $3,222 (1998 - $4,300) 382,783 306,332
Inventories (note 3) 445,110 411,316
Prepaid expenses and timber deposits 36,160 45,316
Total current assets 889,590 794,323
Timber, timberlands and related facilities, net (note 9) 1,087,529 1,112,180
Property, plant and equipment, net {note 4} 2,751,210 2,707,146 S
Other assets 99,532 84,019 -
$ 4,797,861 4,697,668
-
Liabilities and Stockholders' Equity &
Current liabilities: -
Current installments on long-term debt -(note 5) $ 3,256 2,267 %
Notes payable (note §) ’ 13,617 47,252 ¢ :
Accounts payable, includes book overdrafts of $53,653 )
(1998 - $55,030) 212,222 196,134 .
Accrued payroll and related expenses 77,043 70,670 = e
"Accrued interest 38,525 39,533 %
Other accrued expenses : 65,256 55,540 .'.‘\a
Accrued income taxes (note 6€) ' 22,200 16,081 m
....................... Y
Total current liabilities 432,119 427,477 g
----------------------- QdS
Deferred income taxes (note 6) 491,374 404,518
Other liabilities 41,813 42,159 %
Long-term debt, net of current installments (note S) 1,628,843 1,821,083

Stockholders' equity {(note 8):
preferred stock, cumulative, of $.50 par value
Authorized S, 000,000 shares - -
Common stock of $.50 par value :
Authorized 150,000,000 shares; issued

]

blig

111,587,433 shares (1996 - 110,980,768 shares) 55,794 55,490 m
Capital surplus 303,626 285,140
Retained earminge . 1,844,292 1,661,801 Q.;a
L e henemcuss vremmemmwaww v
~
Total stockholders‘ equity . 2,203,712 2,002,431
$ 4,787,861 4,697,668
- SCoE

See accoupanying notes to consolidated financial statements.
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CONSOLIDATED STATEMENTS OF EARNINGS

= SRRDS BEENARRS TS e

Years ended December 31, 1999, 1998 and 1997
(dollar and share amounts, except per share amounts, in chousands)
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Net sales $ 4,077,968
Cost of sales 3,261,302
Gross profit 816,667
Selling and administrative expense 366,398
Operating earnings 550,269
Other income (expense) {11,710}
538,559

Interest expense 125,284
Earnings before provision for income taxes 413,275
Provision for income taxes (note §6) 152,800
Net earnings $ 260,475
s==s===ase=

Earnings per share - basic $ 2.34
EEERSVSTISES

Barnings per share - diluted $ 2.33
Weighted average shares outstanding - basic 111,375
) SESEETEEISIT

Weighted average shares outstanding ~ diluted 112,001

Pershare earnings, both basic and diluted, arxe based on

number of shares outstanding.

Diluted weighted average shares
stock method and assume all stock options

3,700,282
3,185,028

132,783
43,800
a8,983

Q.80
==Z=Es
0.80

111,302
ESREMNEE S
- 111,747

3,501,376
3,029,892

228,253

110,978

111,859

syxms=sesaR

the weighted average

the grant price at Decembexr 31, 1999, are exercised. See note 8.

See accompanying notes to comsolidated financial statements.
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CONSOLIDATED STATEMENTS OF STOCKHOLDERS' EQUITY

outstanding are calculated using the treasury

with a market value greater than

SN ENTCS I NANEEASTEERW = ESTEEEITEI =sm =mu=
Years ended December 31, 1999, 1998 and 1597
{dollar amounts, except per share amounts, in thousands)

1999 1998 1997
Cowmon Stock:

Balance at beginning of year $ 55,490 55,675 27,677
2-for-1 stock split - - - 27,787
Shares issued for options exercised 304 50 211
Stock repurchased and canceled - (235) -

Balance at end of year $ S5,794 55,490 55,675

Capital Surplus:

Balance at begimning of year . $ 285,140 294,760 306,517
2-for-1 .stock split - - . {27,787)
Shares tgsued for options exercised 18,486 3,124 16,030
Stock repurchased and canceled . - {12,744) -

Balance at end of year . $ '303,626 285,140 294,760

FI@SZTTSEZTS ZESESETTERUS wHTEESEITTE
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Retained Earnings: -
Balance at beginning of year $ 1,661,801 1,644,045 1,642,087
Net earnings ’ 260,47S 88,983 72,963
Less cash dividends on common stock
($.70, $.64 and $.64 per share in .
1993, 1998 and 1997, respectively) (77.984) {71,227) (71,005)
Balance at end of year $ 1,844,292 1,661,801

EZEITET=SEIT B .l

See accompanying notes to consolidated financial statements.
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CONSOLIDATED STATEMENTS OF CASH FLOWS

sxsusewmszzassmsanz=a am== smssImtemEess=rssssssosSSCsasssmasasasssesssseseT
Years ended December 31, 1999, 1998 and 1997
(dollar amounts in thousands}

1899 1998 1997
Cash Flows from Operating Activities: _
Net earnings $ 260,475 88,983 72,963
Adjustments to reconcile net earnings
to net cash from operating activities:
Depreciation 240,374 296,466 268,030
Cost of fee timber harvested 46,197 54,376 52,649
Other amortization 17,148 20,299 18,270
Increase in deferred income taxes 86,938 7,683 28,650
Changes in working capital items:
Accounts receivable (69,760) 4,167 (34,293)
Inventories {31,015) (14,623} (28,646)
Prepaid expenses and timber deposits 23,224 (7,778) 1,463
Accounts payable and accruved expenses : 23,159 (26,381) 23,568
Accrued income taxes 6,126 12,250 (13,276)
Net cash from operating activities 602,866 435,442 389,378
Cash FPlows from Investing Activities:
Proceeds from sale of assets 5,965 237,422 162,711
Expenditures for property, plant & equipment {267,856) (917,772) (506,348}
Expenditures for timber and timberlands {8,026) (8,767) (7,782}
Expenditures for roads and reforestation (24,364) (15,300) (13,778)
Other (33,329) (9,582) 9,624
Net cash from investing activities (317,610) {213,999} (355,573)
Cagh Flows from Financing Activities:
Net change in operating linee of credit - (33,635) (27.630) 23,985
Debt borrowing 27,770 591 17%,41S
Proceeds from sale of common stock 18,725 3,117 16,109
Repurchased common stock - (12,979) -
Cash dividends paid (77,984) (71,227) (71, 008)
Payment on debt : {225,934) (109,556) {172,931)
Net cash from financing activities {291,058) (217, 684) (28,427)
Net change in cash . (5,802} 3,759 5,378

Cash at beginning of year 31,359 27,600

- . emeeasccacaa

Cash at end of year $ 25,557 31,359 27,600

Supplemental disclosurea of cash flow information
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Cash paid during the year for:

Interest {net of amount capitalized) § 126,292 130,796 116,987
- csszsssssso  mzss=zmsssx Emosmezzacs
Income taxes ] 52,5916 24,3695 22,926

See accompanying notes to consolidated

Eszzmmz=s==x¥

E==zzw=swx

financial statements.
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SUPPWANY BUSINESS SECMENT INFORMATION

mxesSereexs

{dollar amounte in thousands}

Sales to gutaide customers:
Whice Paper:

1933 A} 1393 L3

1957 +

Comenmication papers and cut sheets § 814,464 ae 1235.966 20 64),415 13 722,481 21 829,472 2

Market pulp and {ine paper 327,847 q 349,457 9 346,214 10 316,32y 9 403,741 18

Total White Paper X 0686, 523 9 1,033,643 23 1,035,384 30 1,223,113 32
. Brown Paper:

Packaging 1.229,548 as 1, 151 166 a 1,007,765 23 1,077,092 a1 1,276,901 33

ather 238,892 € 1.6 6 401,270 & 326,756 k{ 299,408 Ll

Tatal Beown Paper

Building Materiala:

Lumber 23%0,23) 7 233,997 £ 12¢,922 6 178,323 s 140,042 4
Structural panele 465,967 1 361,988 10 366,246 10 38G,977 n 431,264 11
Composice panels 183,296 1 367,072 10 344,634 10 260,641 . 364,150 7
Cthar vood products 27,223 ] 291 12 L] 331,000 10 360,320

Totsl Bullding Materials

Total net e2les (1)

Interpegmant sales at market value:

1, 254 7(9 pl} 3. 361 6’3 !6 1,081, 2‘1 2,

3,700, 262 100 3., 501.37( WU

$ 4,077,963 100

3,435, 173 100 3.

064,08) 2

973,57s 100

Building Materiale $ 49,379 60,012 47,100 43,632 €1,4682

Gross Profic (GP): Gex (1] GPr Gev qes
White Paper 137,466 16 116,314 1n 114,587 13 203,565 20 438,713 36
Srown ¥ 326,990 3 263,937 19 163,111 13 273,376 at 416,341 6

4
Building Meterials

12,19 a1

135,113 11 278,376 1¢ 159,946 14

349,786 3

Total groge profit $ 816,667 a0 318,254 14 471,484 13 626,691 19 1,095,640 .
Operating esxmings: . .
White Paper s 116, 95% N §9,65¢ 73,348 149,558 390,208
Browrt Paper 325,393 166,680 69,017 187,943 13,078
Building WMactecials 393,910 20,601 124,697 103,513 198,158
Corporate 47,479 143.191) {49,098} {44,989} {32,3489)
creverevoanan rascadesmm ceseveacssne cocesccsonnen o
Total operating earmings $ $50,269 263,744 226,165 395‘.03’
Other income {expense) (11,716} 2.029 2,088 3,861 798
{nterest expense 135,204 131,99 116,990 92,80¢ 71,050
e - .- casrsammsven comomcanceonn avevemsrmena
Barmings befare provieian
far income taxew $ 413,275 132,793 131,363 306,088 833,804
Deprecistion, <ost ot fes tiuber
harvested and asortizacian: (2)
¥hite Papeor $ 124,178 138,240 114,469 106.2%0 96,6801
Brown Papec 68,333 90,484 90,403 26,366 81,342
Wuilding Matariale 196,496 135,108 128,754 103,354 67,348
Corporate 4,715 6,209 S. JC) 4.767 3,1
$ 203,719 T4 338, 91, 303,937 249,168
Capital expenditured: -
White Paper ] 63,263 18,503 371,80 35,7126 151,662 .
Brown Paper 161,244 120,837 82,918 62,467 140,061
Building Haterials 64,426 103,884 72,078 126,933 157,383
Corperats 3,407 31,625 1,004 24 3,618
s 290,346 441,839 $37,900 488,769 453,52) H
Idencifishle asscty:
white Yaper e $ 1,830,043 1,860,673 1,763,433 1,406,342 1,369,101
Brown Paper 1,149,123 1,021,100 397,087 964,624 + 1,027,664
Building Matsrialy. 1,734,948 1,735,287 1,966,136 2,004,543 246,316
Corpocace IJ 75Q 40,558 72,329 256,673 70,574
l l 79‘) 461 4,897 460 4,811,055 4,720,501 3,411,558
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(1) The company is not dependent on any one significant customer or group of
customers ~ Approximately 91% of the company's total output is sold
domestically.

(2) See note 4 of Notes to Consolidated Financial Statements for discussion of
: change in accounting estimates for depreciation.

30

SELECTED QUARTERLY FINANCIAL DATA

bt S e L S Bl e 2 I It et ELE R LS P Py L e 3 T T T T TP ror e prpuppeey

{Unaudited) ({(dollar amounts, except per share amounts, in thousands)

Net Earnings

) . Net Gross Per Share
1999 Sales Profit Amount Diluted
1st Quarter........ Ceseenaas $ 923,453 145,158 31,594 .28
2nd QUATLETr. . ...t 1,007,369 198,961 63,314 .57
3rd QUarter...... .o eieaann 1,087,899 242,919 81,958 .73
4th Quarter....... e 1,059,248 225,629 83,609 T .7S
Total........ Crtessesevia $ 4,077,569 816,667 260,478 2.33
EE et S 3 2 3 2% = == == = EESET oo =

Net Earunings

Net étoss Pexr Share
1998 Sales Profit Amount Diluted
$ 900,075 124,252 22,081 .20
946,390 128,947 24,014 .21
956,794 151,308 35,738 .32
897,023 110,747 - 7,153 .07
Total......... Ciresseeese $ 3,700,282 515,284 88,983 .80
EEITEITEE=ESES == SEIE= - = =m== Bt - E 2 0 F 2ok 4 1 F-F3--F-f-2-1- 1)

Net Earmnings

Net Gross ' Per Share

1997 Sales Profit Amount Diluted
ist Quazter..............‘.._ $ 855,192 109,296 13,317 .12
2nd QUATEET. v vrnvrrvraneann 879,348 118,815 17,750 .16
3rd Quarter....... Cerecreans . 888,795 122,668 20,697 -~ 18
4th Quarter....:...coeee.. .- 878,041 120,708 21,199 .19

Total......... eesess § 3,501,376 471,484 72,963 .65
=-—ua- = {3 =S =SmIoax ==
ERS

-NOTES TO CONSOLIDATED FINANCIAY, STATEMENTS .
Decembexr 31, 1999, 1998 and 1957 (dollar amounts, except per share amounts, in
thousands) ) .

Note 1. Nature of Operations

Willamette Industries, Inc. is a. diversified, integrated forest products
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company with 103 manufacturing facilities in 24 states, France, Ireland and
Mexico. The company's principal lines of business are white paper, brown paper
and building wmaterials. The company produces hardwood market pulp, fine paper,
specialty printing papers, business forms, cut sheets, kraft linerboard,
corrugating medium, bag paper, corrugated containers, paper bags, inks, lumber,
.plywood, particleboard, MDF, 0SB, laminated beams, LVL, I-joists and other
value-added wood products. Based on 1999 sales, the company's business is
comprised of 28% white paper, 36% brown paper and 36% building materials. The
company sells approximately 91% of its products in the United States; its
primary foreign markets are Asia and Europe.

Note 2. Summary of Significant Accounting Policies

{a) Principles of Consolidation

The consolidated financial statements include the accounts of all
majority-owned subsidiaries. All material intercompany balances and
transactions have been eliminated upon consclidation.

{b) Inventories

Inventories are valued at the lower of cost or market. Cost is determined on
the last-in, first-out (LIFO) method for all major classes of inventory. Aall
other inventories are valued at average cost.

(c) Property, Plant and Equipment

Property, plant and equipment is carried at cost and includes expenditures
for new facilities and those that substantially increase the useful lives of
existing plant and equipment. Maintenance, repairs and wminor renewals are
expensed as incurred. When properties are disposed of, the related cost and
accumulated depreciation are removed from the respective accounts and any
profit or loss on disposition is credited or charged to income. Depreciation
is computed wusing the straight-line wmethod over the useful 1lives of the
respective agsgets. Leasehold improvements are amortized over the terms of the
respective leases.

{d) Timber, Timberlands and Related Facilities

These accounts are astated at cost less the cost of fee timber harvested and
the amortization of logging roade. Both are determined with reference to costs
and the related existing volume of timber estimated to be recoverable.

32

The company obtains a portion of its timber requirements from ‘various
private sources under timber harvesting contracts. The company does not incur a
direct liability for, or ownership of, this timber until it has been harvested.

(e) Income Taxes

The company utilizes the liability method of accounting for income taxes.
This method requires that deferred tax 1liabilities and assets be established
based on the difference between the financial statement and income tax bases
of assets and liabilities using existing tax rates.

(f) Capitalized Interest

Interest is capitalized on funds borrowed during the construction period on
certain assets. Capitalized interest in 1999, 1999 and 1997 was §$3,998,
$13,589 and $19,939, respectively, and is netted against interest expense in
the consolidated statements of earnings. Such capitalized interest will be
amortized over the depreciable lives of the related assets.

{g) Business Segments

The company's various product lines have been aggregated into three segments
- white paper, brown paper and building materials - based on the similar
nature of  the products, the economic conditions affecting those products and
the management and reporting of those products within the company. Information
with respect to the segments ie included in the Supplementary Business Segment
Information on page 30.
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(h} Use of Estimates

Generally accepted accounting principles
estimates and assumptions that affect the reported
liabilities and contingencies at the date of the financial

amounts of revenues and expenses during the period. Actual
differ from those estimates.
{i} Reclassifications

Certain reclassifications have been made to prior years'

with the 1999 presentation.

33
Note 3. Inventories

The major components of inventories are as follows:

require management
amount of
statements and the
results

to make
assets,

could

data to conform

December 31,

1999
Pinished Product......ciivirierininneeiaranenans $ 139,385
WOrk in Progress...vcvevecenescaecnaneenesnenens 7,722
Raw material...... et cseccocarsesananartnaana e 198,866
Supplies.......coiiiiiii it Ceedbtavaarana 99,137
$ 445,110
BITISSSSSSssS
Valued at:

LIFO COBL .. it tinriinreietnareeeonananeannns $ 288,161
Average CoO8E...... .. ivevervossncvaannacnanns 156,949

SwoESITSESSS

276,549
134,767

If current cost rather than LIFO cost had been used by the company,
inventories would have been approximately $57,049 and $49,548 higher in 1999 and

1998, respectively. -
Note 4. Property, Plant and Equipment

Property, plant and equipment accounts are summarized as follows:

December 31,

Range 0f ~------cececrccccncccccnacccan~

ugeful lives 1999 1998
Land......... ettt et - $ 41,985 40,446
Buildings...........occveun... sesean 15 - 35§ 380,967 366,125
Machinery and equipment............. s - 25 4,569,273 4,354,789
Furniture and fixtures.............. 3 - 15 92,411 90,606
Leasehold improvements.............. life of lease 6,619 7,209
Coanstruction in progress..... PN - 145,479 101,522
5,236,734 4,960,697
Accumulated depreciation............ 2,485,524 2,253,551
- $ 2,751,210 2,707,146
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Effective January 1, 1999, the cowpany changed its accounting estimates
relating to depreciation. The estimated service lives for most machinery and
equipment were extended five years. The change was based upon a study performed
by the company's engineering department, comparisons to typical industry
practices and the effect of the company's extensive capital investments which
have resulted in a mix of assets with loonger productive lives due to
technological advances. As a result of the change, 1999 net income was increased
$51,900, or $0.46 per diluted share.

34

Note 5. Long-term Debt

Long-term debt consists of the following:

December 31,

1899 1998
Notes payable to public:
9.625%, due in 2000... ... ... .t errartcianrcananns $ 150,000 150,000
7.75%, due in 2002......... . i i tee o necaman 100,000 100,000
9.125%, due in 2003............ Ceberenaenrae vedeas 50,000 50,000
6.45%, due in 2005.......... tacsavavesascssnnea 0ere 100,000 100,000
7.00%, due in 2018......... . ccinuan Cvreetsancannd . 100,000 100,000
9.00%, due in 2021......ciinranenronrnas ceeeranas 150,000 150,000
7.35%, due in 2026.... 00t inioraiinonnnaan ceves 200,000 200,000
T7.85%, due i 2026. ... ceuirrntancacansanan ceesees . 200,000 200,000
Medium-term notes, with interest rates
ranging from 6.45% to 7.20%, due in
varying amounts through 2013 ....... P erssancennse 205,700 205,700
Bank loans, with interest rates averaging
6.20% and 5.52%, due in varying amounts :
through 2006. .. .criveriecaenarnnccanns cessevsavees 250,625 445,000
Revenue bonds, with interest rates
averaging §.04% and 4.59%, due in :
varying amounts through 2026............. ceeer e 113,440 113,800
Other long-term debt, with interest
rates averaging 8.62% and 7.43%,
due in varying amounts through 2006.........00ucn. 12,334 8,850
1,632,099 1,823,350
Less: Current installwments................ Ceeeeecnaas 3,256 2,267
$ 1,628,843 1,821,083

Principal payment requirements on the above debt for the four years subsequent
to 2000 arxe: 2001, $230,088; 2002, $117,503; 2003, $69,852; 2004, $10,458.

The company has a revolving loan with a group of banks that providea. for
borrowings up to $450,000 in principal amount and provides backup for a master
note program. At December 31, 1999, the ocutstanding balance covered under the
revolving loan was $225,000. At December 31, 1995, $150,000 of notea payable due
in 2000 were classified as long-term debt as the company plans to refinance the
notes in 2000.
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The company utilized short-texm borrowings with ‘a number of banks at various
times during 1999 and 1998 of which $13,617 was outstanding at December 31,
1999. The weighted average interest rate on short-term borrowings at December
31, 1999 and 1998, was 5.65% and 5.46%,

3s
respectively. Interest is based upon prevailing short-term rates in effect at
the time of the transaction.

The fair value of the company's long-term debt is estimated to be
approximately $1,606,000, based on the quoted market prices for the same or
similar -issues or on the current rates offered to the company for debt with the
same remaining maturities.

Note 6. Income Taxes

The provision for income taxes includes the following:

1999 1998 1987
Payable (receivable) from
taxable earnings....... .. ittt ann $ 85,563 26,018 {4,350}
Payable (receivable) due to AMT.............. (18,700) 10,100 14,000
Currently payable......... e " 65,863 36,118 9,650
Deferred taxea due to temporary
differences for:
Accelerated depreciation...... e eeaee 81,667 26,974 23,395
Other....... teodaswacrtareacaioansiarsnere 5,270 (19,292) 5,258
Total deferred....... BN .. 86,937 7,682 28,650
Total provision.........ccceiiiiiiiinnnnn $ . 152,800 43,800 38,300
SO R SIS EXTETTINTRN _% S= ===
Federal income LaAXeB.....veveeivrnrenavonsane $. 135,343 36,664 31,600
Other income CaXeB....coeeeisvornsnancnn aeaa 17,457 7,136 &,700
$ 152,800 43,800 38,300
CETEITCSTITIOR ST ATWIBWIEEW = =

The company's deferred income tax liability is mainly due to depreciation.
Differences between the effective tax rate and the federal statutory rate are
shown in the following table as a percentage of pretax income:

1999 1998 1997

Federal statutory rate........c..ccuvuuvennens 35.0% 35.0% 35.0%
State income taxes, net of ’

federal tax effect.........ouviannn e 2.5% 2.3% 2.3%
Benefit from foreign taxes................... {0.5%) {3.6%) (1.3%)
Estimated non-deductible

BEPR Penalty. . ivinerneroncenctonennsannan 1.0% - -
other....coveevius teevascsscncene teeas e een {1.0%} {0.7%) (1.€6%)

37.0% 33.0% 34.4%
BEDEEDIXENTGRE TEXWmEX L3t

s

The company's consolidated federal income tax returns through 1995 have been
examined by the Internal Revenue Service and while final settlement has not been
made, management believes that the cowpany has provided for any deficiencies
that ultimately might be assessed.
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The Tax Reform Act of 1986 expanded the corporate alternative minimum tax
(AMT). Under th{g Act, the company's tax liability is the greater of

36

its regular tax or the AMT. To the extent the company's AMT liability exceeds
its regular tax liability, the AMT 1liability may be applied against future
regular tax liabilities. At December 31, 1999, the company had $4,400 in AMT
credits.

Note 7. Pension and Retirement Plans

Contributory Plans

The company covers all salaried employees and some hourly employees under
401(k) plans. The amounts contributed by the company vary for the plans. Total
plan expenses were $11,515, $11,221 and $10,%03 in 1999, 1998 and 1997,
respectively.

Defined Benefit Plans

The company contributes to multi-employer retirement plans at fixed payments
per hour for certain hourly employees. Substantially all other employees af the
company. are covered by non-contributory defined benefit plans. Retirement
benefits are based on years of service and compensation prior to retirement.
Total pension expense in 1999, 1998 and 1997 for all such plans was $8,669,
$8,863 and $10,770, respectively.

As advised by its actuaries, the company makes contributions to provide for
benefits attributed to past service, and for those benefits expected to be
earned in the future.

Postretirement Benefit Plans

The company has a contributory postretirement health plan primarily covering
its salaried eumployees. Employees become eligible for these bemefits if they
meet minimum age and service regquirements.

The following table sets forth reconciliations of the benefit obligation, plan
assets, funded status and disclosure of assumptions utilized in the December 31
calculations:

Postretirement
Defined Benefit Plans Benefit Plans
1999 1998 1999 1998
Change in Benefit Obligation
Benefit obligation - Beginning
of year ' $ 386,108 342,065 37,3498 34,277
Service cost 17,431 15,401 1,203 1,182
Interest coat 27,748 24,585 2,426 2,428
Amendments 17,186 1,671 - -
Other (821) 274 783 680
Actuarial {(gain) loss (24,965) 15,448 {2,078) 3,072
Benefits paid (16,057 (13, 336) {(4,275) {4,291)
Benefit obligation - End of year $ 406,630 386,108 35,407 37,348
- 37
Postretirement
Defined Benefic Plans - Benstit Plans
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1999 1938 19939 1998
Change in Assets -—
Fair value of assets - Beginning of year $ 518,456 460,311 -
Actual return on plan assets 77,218 77,610 - -
Employer contribution 4,819 2,748 3,381 3,611
Othex {1,134} 531 894 680
Benefits paid (16,057} {13,316) {4,275 (4,291}
Fair value of assets - End of year 5 593,242 528,456 - - !
- trrerEsicTIocy sIvemamsEEwsEms EreceuStsszmws szosscisrestas
Reconciliation of Punded Status
Funded wtatus $ 186,612 142,348 {35,407) {37,348}
Unrecognized actuarial (gain) loss (211,453) {154,298} 6,127 8,515
Unrecagnized prior service cost 26,201 12.209 251 282
Unrecognized agsset (398} {964} - -
Prepaid {accrued) benefit cost $ 952 (705) {29,029) (28,5511
42000ZCIcanNE sEmsssesvvINaYT SISTACAEEWENES THeeCERUYTEREY
Assumptions ag of Decembeyr 31
Discouat rate 7.50% 7.00% 7.50% 7.00%
Expected return on plan assets 3.00% < 9.004% - -
Rate of increase in compeneation
levels 5.00V% 5.00% - -
Medical cost trend rate - - 8-00% 8.50%
For the year 1999, an 8.0% increase in the medical cost trend rate was

In the future,
A 1.0%

assumed.
rate of 5.0%.

the rate decreases
increase in the mwedical

incrementally to an ultimate annual
trend rate would

increase the

postretirement benefit obligation (PBO) by $3,958 and increase the service and
interest costs by $385. A 1.0% decrease in the medical trend rate would decrease

the PBO by $3,141 and decrease the service and
pension plans have benefit obligations in excess of plan assets.

table sets forth the unfunded status of those plans:

interest cost by $306.

Various
The following

Defined Benefit Plans

1999 1998
Benefit obligation $ 22,301 9,491
EE AL 2 2 L LX) MAETIERREE
Plan assets {fair value) $ 21,718 8,676
neSNeEweees ;--‘-“.'
38
The componeate of net periodic benefit cost are as follows:
Defined Pogtretirement
fBenefit Plans Benefit Plans
1999 1998 1999 1998
Service cost $ 17,431 15,401 1,203 1,182
Intereat cost . 27,749 34,508 2,426 2,428
Expected return on plan assets (40,754) 38.130) - -
hmortization of prior service cost 3,194 1,041 31 31
Amortization of net tramsition
obligation - (5686) {604) . -
Recognized actudrial (gain) loes {3,901) 12,618} 199 185
Net periodic benefit cost - $ 3,182 3,460 3,859 3,026
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Note 8. Stockholders' Equity

The company's 1935 Long-Term Incentive Compensation Plan (the Plan) provides
for grants of stock options, awards of stock appreciation rights and restricted
shares of common stock to directors and key employees. Options are granted at
exercise prices not less than the market value of the common stock on the date
of grant. Options generally become exercisable after one vyear in 33 1/3%
increments per year and expire ten years from the date of grant. The company has
reserved 5,500,000 shares for distribution under the Plan. The company has
elected to account for stock-based compensation under Accounting Principles
Board Opinion #25.

A summary of stock option activity is as follows:

Optiocn Price
Shares Per Share
Outgtanding December 31, 1996..............0.. 2,848,694 § 11.62S8 - 30.87S
Granted. .. ...c.eireennreraeroansisscnnanna 776,940 30 . 563
Exercised. . ... ...ttt aiai e ‘e 650,092 11.625 - 30.875
Canceled or surrendered..........o.cevu.. 126,972 22.685 - 30.87S
Outstanding December 31, 1897.............0c.. 2,848,570 11.625 - 30.87S8
Granted.,..... Cetasecaee teetenccamnsrrnnan 626,370 38 - 6875
Exercised. ... ..ciiiiivinrniaceacann PP 102,286 13.125 - 30.87%
Canceled or surrendered.........oe... e 28,567 25.75 - 38.675
Outstanding December 31, 1998......00v00iv0ern 3,344,087 11.625 - 38.6875
Granted. ... .coiierivarrreerriaorineacancans 555,680 47 . 25
EXerCiBed. - tvvereanransonssannancncrsanas 608,484 11.625 - 38.687S
Canceled or surrendered...........cviavan 10,587 29.719 - 47.2S8
Outstanding December 31, 1899............0.... 3,280,686 11.8125 - 47.25
MU EARNTEE ERAXUEEVTCRXCST RS
Shares exercisable.........cco e, Cebeeaa . 2,217,585 $ 11.8125 - 38.6875
ES-t3-2 -F = 22 EXCXFEWMIETIEUDIMBAET

39

Restricted shares have been awarded to certain officers at no cost based upon
continued employment, the attainment of performance goals, or both. These shares
will wvest in one-third annual increments beginning after three years of
continuous employment. At December 31, 1999, 3,074 restricted shares had not yet
vegted.

The company has a shareholder rights plan providing for the distribution of
rights to shareholders ten days after a person or group becomes the owner of 20%
or more of the company's common stock or makes a tender or exchange offer which
would result in the ownership of 30% or more of the common stock. Once the
rights are distributed, each right becomes exercisable to purchase, for §280,
1/100th of a share of a new series of company preferred stock, which 1/100th
share is intended to equal four common shares in market value. Each right is
exercisable to purchase, for $280, common shares with a market value of $560.
The rights will expire in February 2000.

The board of directors has approved a new shareholder righte plan that will
extend the Benefits of the existing plan. The new plan lowers the percentage of
the company's common stock that a person can own and the threshold for a tender
or exchange offer that would trigger the plan to 15%. The new stock purchase
rights will have an exercise price of $200.
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In September 1998, the board of directors authorized the repurchase of up to
$25,000 of the company's commen stock. The company repurchased 470,900 shares of
common stock for $13,000 in the third and fourth quarters of 1998.

Note 9. Dispositions

In December 1998, the company sold 117,000 acres of timberland in southwestern
Washington for $234,000. The timberland was acquired in 1996 as part of the
Cavenham acquisition. The timberland was sold as it was not «critical to the
long-term supply needs of the company's Northwest operations. Proceeds of the
sale were used to pay down existing debt.

Note 1¢. Contingencies

The company has established a $10,000 reserve as an estimate of non-tax
deductible penalties resulting from a federal Clean Air Act assessment of the
building materials operatioms.

There are various other lawsuits, claims and environmental watters pending
against the company. While any proceeding or litigation has an element of
uncertainty, management believes that the cutcome of any lawsuit or claim that
is pending or threatemed, or all of them combined, will not have a material
adverse effect on the company's financial condition or operations.

40

- INDEX TO EXHIBITS

EXHIBIT

3A. Third Restated Articles of incorporation of the registrant, as
amended. Incorporated by reference to Exhibit 3 of the registrant's
Registration Statement on Form 8-A filed February 24, 2000 (the "Form
8-A"}). [14]

3B. Bylaws of the registrant as amended through December 1, 1998.
Incorporated by reference to Exhibit 3B to the registrant's annual
report on Form 10-K for the year ended December 31, 1998. (the “1998
Form 10-K"}. (23]

4A. Indenture dated as of March 15, 1983, between the registrant and The
Chase Manhattan Bank. Incorporated by reference to Exhibit 4A of the
registration statement onm Form S-3 effective December 13, 1985 (Pile
No. 33-1876) . [89]

4B, Indenture dated as of January 30, 1993, between the registrant and The
Chage Manhattan Bank. Incorporated by reference to Exhibit 4A of the
regigtration statement on Form S-3 effective March 1, 1993 (File No.
33-58044). [82]

4C. Credit Agreement dated as of May 10, 1996, among the registrant, Bank
of America National Trust and Savings Association, ABN Amro Bank N.V., .

Morgan Guaranty Trust Company of New York, Natiocmsbank, N.A., Wachovia
Bank of Georgia, N.A., and other financial institutiona parties
thereto. Incorporated by reference to Exhibit 4 of the registrant's
current report on Form B8-K/A, amendment No. 1, dated May 1S5, 1996.
[105])

4D. Letter  Amendment dated August 13, 1999, to Credit Agreement filed as
Exhibit 4C. {1)

4E. Rights Agreement dated as of February 25, 2000, between the registrant
: and ChaseMellon Shareholder Services, LLC. Incorporated by reference
to Exhibit 4.1 of the Form 8-A. {S1)
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10A. Willamette Industries, Inc. 1999 Deferred Compensation Plan for
Directors.* [16]

- 10B. Willamette Industries, Inc. 1986 Stock Option and Stock Appreciation
Rights Plan, as amended. Incorporated by reference to Exhibit 10B of
the registrant's annual report on Form 10-K for the year ended
December 31, 1996 ("1996 Form 10-K").* [d]

10C. Form of Willamette Industries, Inc. Severance Agreement with Key
Management Group as revised effective April 20, 1999.

41

Incorporated by reference to Exhibit 10A of the registrant's quarterly
yeport on Form 10-Q for the quarter ended June 30, 1899.* {15]

10D. Willamette Industries, Inc. 1993 Deferred Compensation Plan.
Incorporated by reference from Exhibit 10E to the registrant's annual
report on Form 10-K for the year ended December 31, 1993 (No.
1-12545) .* [1¢6]

10E. Willamette Industries, Inc. 1995 Long-Term Incentive Compensation
Plan. Incorporated by reference to Exhibit 10F of the registrant's
annual report on Form 10-K for the year ended December 31, 1954.* {121

1QF. Consulting agreement dated December 1, 1998, between the registrant
and William Swindells. Incorporated by reference to Exhibit 10G to the
1998 Form 10-K.* (4]

11. Computatiomr of per share earnings is obtainable from the financial
statements filed with this annual report on Form 10-K.

2. Computation of Ratio of Earnings to Fixed Charges. [1]

21. Omitted because the registrant's subsidiaries considered in the
aggregate as a single subsidiary do not constitute a significant
subsidiary.

23. Consent of Independent Auditors to the incorporation by reference of

their report dated February 10, 2000, in the registrant's registration
statements on Form S-3 and Form $-8. [1)

27. Financial Data Schedule. (1}
99. Description of capital stock. Ingorporated by reference to Exhibit

99.1 to the registrant's current report on Form 8-K filed on February
25, 2000. [3) '

The registrant will furnish a copy of any exhibit to this annual report on
Form 10-K to any security holder for a fee of $0.30 per page to cover the
registrant's expenses in furnishing the copy. The number of pages of each
exhibit is indicated in brackets at the end of each exhibit description.

*Management contract or compensatory plan or arrangement.

Note: Certain instruments with respect to the long-term debt of the registrant
are not filed herewith where the total amount of securities authorized
thereunder does Tot exceed ten percent of the total assets of the registrant and
its subsidiaries on a consolidated basis. The registrant agrees to furnish
copies of such instruments to the Commission on request.
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DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views., The determinations reached in these no-
- action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have
against the company in court, should the management omit the proposal from the company’s
proxy material.
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