
UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549-3010

      
DIVISION OF

CORPORATION FINANCE

May 23, 2008

David.J. Johnson, Jr.
Q'Melveny & Myers, LLP
1999 Avenue of the Stars
Los Angeles, CA 90067-6035

Re: Electronic Ars Inc.
Incoming letter dated March 26,2008

Dear Mr. Johnson:

This is in response to your letters dated March 26, 2008 and April 28, 2008
concerning the shareholder proposal submitted to EA by Lucian Bebchuk. Pursuant to
rule 14a-8G) under the Securities Exchange Act of 1934, your letter indicated EA's
intention to exclude the proposal from EA' s proxy materials. We also have received
letters on the proponent's behalf dated April 1, 2008, April 18, 2008, and May 2,2008.

We note that litigation is pending in the United States District Court for the
Southern District of New York with respect to EA'sIntention to omit the proposal from
EA's proxy materials. In light of the fact that arguents raised in your letters and that of
the proponent are currently before the cour in connection with the litigation between EA
and the proponent concerning this prop\lsal, in accordance with staff policy, we will not
comment on those arguents at this time. Accordingly, we express no view with respect
to EA's intention to omit the instant proposal from the proxy materials relating to its next
annual meeting of securty holders.

In connection with the foregoing, your attention is directed to the enclosure, which
sets forth a brief discussion ofthe Division's informal procedures regarding shareholder
proposals.

Sincerely,

                    
  ~~athan A. Ingram

Deputy Chief Counsel
Enclosures

cc: Michael J. Barr

Grant & Eisenhofer P.A.
Chase Manattan Centre
1201 North Market Street
Wilmington, DE 19801
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Bv electronic mail (cfletters(i,Sec.gov)

u.s. Securties and Exchange Commission
Division of Corporation Finance
Offce of Chief Counsel

100 F Street, NE .
Washington, DC 20549

WRITER'S DIRECT DIAL

(202) 383-5149

WRITER'S E.MAIL ADDRESS

rplesnarski(!omm.com

Re: Shareholder Proposal Submitted bv Lucian Bebchuk

Ladies and Gentlemen:

We submit this letter on behalf of our client Electronic Ars Inc., a Delaware corporation
("EA" or the "Company") requesting confirmation that the staff (the "Staff') ofthe Division of
Corporation Finance ofthe U.S. Securities and Exchange Commission (the "Commission") wil
not recommend enforcement action to the Commission if, in reliance on rue 14a-8 under the
Securities Exchange Act of 1934, the Company omit~ the enclosed shareholder proposal (the
"Proposaf') and supporting statement (the "Supportng Statemenf') submitted by Lucian
Bebchuk (the "Proponent') from the Company's proxy materials for its 2008 Anual Meeting of
Stockholders (the "2008 Annual Meeting"). The Proponent's letter setting forth the Proposal
and Supporting Statement is attached hereto as Exhbit A.

Pursuant to rule 14a-8U), we have:

. enclosed six copies of ths letter and the related exhibit;

. filed this letter with the Commission no later than eighty (80) calendar days before

EA intends to fie its definitive 2008 proxy materials with the Commission; and

. concurrently sent copies of this correspondence to the Proponent.
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i. Summary of the Proposal

The Proposal recolIends that EA's Board of Directors submit to a stockholder vote an
amendment to the Company's Cerficate of Incorporation or Bylaws, to the extent consistent
with its fiduciar duties, that states the Company shall, to the extent pertted by law, submit to
a vote of stockholders at any annual meeting, include in the Company's notice of any such
anual meeting, and allow stockholders to vote on the Company's proxy card for any "qualified
proposal" to amend the Company's bylaws. For puroses of the Proposal, a "qualified proposal"
would be a proposal that:

· was submitted by one or more stockholders to the Company no later than 120 days
followig the Company' s preceding anual meeting;

· was submitted by a proponent (or proponents) that individually or together beneficially
own (at the time of submission) no less than 5% of the Company's outstanding common
stock, represented in wrting an intention to hold such stock through the date of the
Company's anual meeting date, and each proponent had been the continuous beneficial
owner of$2,000 of the Company's common stock for at least one year prior to the date of
submission;

· would effect only an amendment to the Company's bylaws that would be valid under
state law;

· was proper action for stockholders under state law;

· would not deal with a matter relating to the Company's "ordinar business operations";

· did not "exceed 500 words"; and

· the proponent(s) oftheproposal fuished the Company within 21 days of the
Company's request, any information that was reasonably requested by the Company for
deterining the eligibility of the proponent(s) to submit a "qualified proposal" or to
enable the Company "to comply with applicable law."

II. Bases for Excludin2 the Proposal

The Proposal may be properly omitted from the Company's proxy materials for the 2008
Anual Meeting for the following reasons:

· the Proposal may be excluded in reliance on rule 14a-8(i)(3) because it is contrar to the
proxy rules, parcularly rule 14a-8;
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· because the Proposal would create a process by which the Company would be required to

include future proposals that may be omitted in reliance on paragraph (i) of rule 14a-8, it
would merely do indirectly what a proposal could not do directly -- require a shareholder
proposal to be included in the Company's proxy materials even ifit could be omitted in
reliance on one of the subparagraphs of paragraph (i) -- and, as such, the Proposal may be
excluded in reliance on rules 14a-8(i)(3), (i)(4), (i)(5), (i)(6), (i)(8), (i)(9), (i)(10), (i)(11),
(i)(l2), and (i)(13);

· the Proposal may be excluded in reliance on rule 14a-8(i)(7) because it relates to the
Company's ordinar business matters (i.e., would require disclosure of ordinar business
matters in Company filings with the Commission beyond that which is required by
Commission rues and regulations); and

· the Proposal may be excluded in reliance on rule 14a-8(i)(3) because it is so vague and
indefinite that neither shareholders in voting on it, nor the Company in implementing it,
would be able to determine with any reasonable certainty what actions are required.

Each ofthe bases upon which the Company may properly omit the Proposal from its proxy
materials for the 2008 Annual Meeting is discussed below.

A. The Proposal may be excluded in reliance on rule 14a-8(i)(3) because it is
contrary to the proxy rules, particularly rule 14a-8.

Section 14(a) of the Exchange Act provides the Commssion with broad rulemaking
authority regarding the regulation of proxy solicitations, stating that "(i)t shall be unlawful for
any person, by the use of the mails or by any means or instrentality of interstate commerce or
of any facility of a national securties exchange or otherwse, in contravention of such rules and
regulations as the Commission may prescrbe as necessar or appropriate in the public interest or .
for the protection of investors, to solicit or to permit the use of his name to solicit any proxy or
consent or authorization in respect of any securty (other than an exempted securty) registered
pursuant to section 12 of this title." The Commission exercised its authority under Section 14( a)
to adopt rule 14a-8. In adopting rule 14a-8 (and modifyng that rue numerous times since its
original adoption), the Commission used notice and comment rulemaking to balance the
federally-imposed obligations on companes that are soliciting proxy authority with the costs that
result from those obligations. i In connection with the adoption of the federal proxy rules, the

In 1942, the Commission first addressed the issue of shareholder proposals in a fonnal ru1emakg.
Specifically, the Commission adopted rule X-14A-7 regarding the duty of management to set fort
shareholder proposals in the company's proxy. See Release No. 34-3347 (Dec. 18, 1942). Ths rue
allowed that "(i)n the event that a qualifed securty holder of the issuer has given the management
reasonable notice that such securty holder intends to present for action at a meeting of securty holders of
the issuer a proposal which is a proper subject for action by the securty holders, the management shall set
fort the proposal and provide means by which securty holders can make a specification as provided in .
Rule X-14A-2" (i.e., on the proxy card). Since the adoption of ths intial rule, the Commission has
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Commission has recognzed the interlay between state and federal law in the proxy solicitation
context and has adopted a balance between state and federal law that it believes to be
appropriate.

Rule 14a-8(i)(3) was adopted in 1976 to codify the formerly assumed ability of
companes to exclude shareholder proposals that are contrar to any of the proxy rules. In this
regard, when the Commission sought comments on its proposal of what is now rule 14a-8(i)(3),
it stated:

"The Commission is aware that on many occasions in the past proponents have
submitted proposals and/or supporting statements that contravene one or more of
its proxy rules and regulations. Most often, ths situation has occurred when
proponents have submitted items that contain false or misleading statements.
Statements of that natue are prohibited from inclusion in proxy soliciting
materials by Rule 14a-9 òf the proxy rules. Other rules that occasionally have
been violated are Rule 14a-4 concerning the form of an issuer's proxy card, and
Rule 14a-l1 relating to contests for the election of directors.

In light of the foregoing, the Commission proposes to add a new subparagraph
((i)(3)) to Rule 14a-8 expressly providig that a proposal or supporting statement
may not be contrar to any ofthe Commission's proxy rues and regulations,
including Rule 14a-9. Ths provision, if adopted, would simply formalize a
ground for omission that the Commission believes is inherent in the existing
rule."i

In 1982, the Commission proposed amendments to rue 14a-8 that would have permitted
companes and their shareholders to establish a company-specific shareholder proposal process
that would have been substantially similar to that set fort in the Proposal. In these proposed
amendments, the Commission proposed a supplemental rule ("rule 14a-8A") that would have
permitted a company and its shareholders to adopt a company-specific alternative procedure to
gover the shareholder proposal process. 

3 ,
addressed the proper requirements and balance of shareholder access to management's proxy and the
burden on issuers a number of times, including the adoption of amendments to the rule in Release 34-4037
(Dec. 17, 1947), Release No. 34-4185 (Nov. 5,1948), Release No. 34-4979 (Jan. 6,1954), Release No. 34-
12999 (Nov. 22, 1976), Release No. 34-20091 (Aug. 16, 1983), Release No. 34-40018 (May 21, 1998), and
Release No. 34-56914 (Dec. 6,2007).

2 See Exchage Act Release No. 12598 (July 7, 1976).

See Proposal II in "Proposed Amendments to Rule 14a-8 Under the Securties Exchange Act of 1934
Relatig to Proposals by Securty Holders," Exchange Act Release 34-19135 (October 14, 1982) (the

"1982 Proposing Release").
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In the 1982 Proposing Release, the Commission proposed an additional alternative
approach to the rule l4a-8 process whereby all proposals that were proper under state law and
not relating to the election of directors would be included in a company's proxy materials,
subject to a numercallimitation.4 Ths proposed alternative arose, in par, from the recogntion
that the shareholder proposal process is an important element of shareholder democracy, and a
desire to create a simpler and more predictable regulatory process.5

In the 1983 release adopting changes to rule 14a-8 based on proposals in the 19¡'2
Proposing Release,6 the Commission elected to retain the framework of rule 14a-8, incorporating
certain revisions designed principally to remove procedural provisions that were not required to
fuher the purpose of the rule and to clarfy and simplify the application of the rule. In taking its
action in 1983, the Commission stated:

"After review of the constrctive and detailed views of the commentators and
after consideration ofthe issues presented in the (1982) Proposing Release, the
Commission has deterined that shareholder access to issuers' proxy materials is
appropriate and that federal provision of that access is in the best interests of
shareholders and issuers alike. Moreover, based on the overhelming support of
the commentators and the Commission's own experience, the Commission has
deterined that the basic framework of current Rule 14a-8 provides a fair and
efficient mechansm for the securty holder pr~osal process, and ... should serve
the interests of shareholders and issuers welL."

The Commission's actions in 1983, as well as its statements explaining the bases for
those actions, clearly evidence the Commission's determination that the Commission adopted
rule 14a-8 (and subsequently modified it to include the provisions of paragraph (i)) because the
Commission believed that the "basic framework" of the rule "provides a fair and efficient
mechanism for the security holder proposal process" and that the "federal provision of the
( shareholder) access is in the best interests of shareholders and issuers alike."g

In addressing and reacting to the 2006 Second Circuit decision in AFSCME v. AIG
(discussed in greater detail in Section II.B below),9 the Commission recently reconsidered the

4
See Proposal II in the 1982 Proposing Release.

5
¡d.

6 See Exchange Act Release No. 34-20091 (August 16, 1983).

7 ¡d. at pa~es 6-7.

¡d.

9 American Federation of State County and Municipal Employees. Employees Pension Plan ("AFSCME") v.
American International GrouP. Inc. ("AIG"), 462 F.3d 121 (2d Cir. 2006).
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proper role of the Commission and rule 14a-8 in the proxy process. 10 In determining the
appropriate response to the Second Circuit's decision, the Commssion again emphasized the
importance of the federally established procedures for shareholder access. 

I I Indeed, the 2007

release proposing certai amendments to rule .14a-8 began by noting that Congress intended to

give ~e Co~ssion power to control ~e conditions under n:hich proxies may be solicited, and
that ths authonty encompassed ''both disclosure and mechanics."1 The amendments to rule
14a-8(i)(8) proposed in the 2007 Proposing Release and later adopted by the Commission were
intended to prevent shareholders from usurping that authority by establishing the excludability of
shareholder proposals creating procedures that would require a company to include cerain
shareholder nominees in its proxy materials. 13 Making clear that rule 14a-8(i)(8) would bar such
proposals, these amendments changed the language of the rule to include not just proposals
"re1at(ing) to an election for membership on the company's board.. .," but also proposals relating
to "procedures" for nomination or election to the board.14 In disallowing such proposals, the
Commission discussed the "numerous protections of the federal proxy rules," and also noted the
"critical importance" of the anti-fraud protection afforded by rule 14a-9. IS As it did in 1983, the
Commission found that circumvention of the federal proxy rules -- even by a shareholder' š own
proposal -- was not in the best interests of shareholders.

As noted above, the Commission adopted rule 14a-8 pursuant to its authority
under Section 14(a) of the Exchange Act and has modified that rule many times. Rule
14a-8 specifies "when a company must include a shareholder's proposal in its proxy
statement and.. . (the) few specific 

circumstances (under which) the company is permitted
to exclude (a) proposal, but only after submitting its reasons to the Commission"
(emphasis added).16 Under the current version of rule 14a-8, companes are required to
include a shareholder proposal in their proxy materials only if (1) the proposal is
submitted in accordance with the procedural requirements of rue 14a-8; and (2) rule
14a-8(i) does not permit the company to exclude the proposal. Contrar to this intended

io
See htt://ww.sec.gov/divisions/comfin!cfroundtables.shtm for transcripts of the May 2007 Roundtable
Discussions Regarding the Proxy Process and htt://ww.sec.gov/news/testimonv/2007/ts111407cc.htm
for a trancript of Chairman Chrstopher Cox's testimony before the U.S. Senate Committee on Bang,
Housing, and Urban Afairs on Nov. 14,2007.

11 See Exchange Act Release No. 34-56914 (Dec. 6,2007) (the "2007 Final Release").

12
Exchange Act Release No. 34-56161 (July 27,2007) (the "2007 Proposing Release") at page 3 (internal
quotation omitted).

13 See the 2007 Final Release at pages 16-19.

14
¡d. at pages 16-17.

15 ¡d. at pages 2-3, 5, 22.

16
See rue 14a-8.
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operation of rue 14a-8, the Proposal attempts to use the rule 14a-8 process, under which
companes are required to include proposals uness they are permitted to exclude them
pursuant to the ters of the rule, to require the inclusion of all "qualified proposals"
permitted by federal or state law, subject only to cerain limitations set forth in the
Proposal, namely:

1. certain procedural requirements that are similar to, but not the same as, those
curently set forth paragraphs (b)-(e) of rule 14a-8; and'

2. three substantive requirements that:

a. the "qualified proposal" for a bylaw amendment would be "valid under applícable
law";

b. the "qualified proposal" for a bylaw amendment is a proper action for
stockholders under state law; and

c. the "qualified proposal" for a bylaw amendment does not deal with a matter
relating to the Company's "ordinary business operations."

The Supporting Statement confis the Proponent's intent that a bylaw amendment
adopted under the Proposal would require the Company to include shareholder proposals in its
proxy materials beyond those that currently are required under rule 14a-8. Specifically, the
Supporting Statement states that "( c )urent and futue SEC rules may in some cases allow
companes -- but do not currently require them -- not to place proposals for Bylaw amendments
initiated by stockhoIders in the (Company's) notice of an anual meeting and proxy card for the
meeting." Consistent with this language, the Proposal seeks to require the Company to include
"qualified proposals" on substantive matters that far exceed the boundares of rule 14a-8(i). For
example, the bylaw amendments that would be permitted under the Proposal would require the
Company to include any futue shareholder "qualified proposal," which would include (but not
be limited to) proposed bylaw amendments relating to:

. · the redress of a personal grevance against the Company (which otherise would be
excludable in reliance on rule 14a-8(i)(4));

· de minimus operations of the Company not otherwise signficantly related to the
Company's business (which otherwise would be .excludable in reliance on rule 14a-
8(i)(5));

· a nomination or an election for membership on the Company's board of directors or
analogous governing body or a procedure for such nomination or election (which
otherwise would be excludable in reliance on rule 14a-8(i)(8)); and
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· a matter addressed in a proposal that directly conflicts with one of the Company's own
proposals to be submitted to shareholders at the same meeting (which otherwse would be
excludable in reliance on rule 14a-8(i)(9)).

Because the Proposal would require the Company to include bylaw amendment
proposals in its proxy materials even where the Company would be peritted to exclude those
bylaw amendment proposals in reliance on rule 14a-8, the Proposal is contrar to the federal
proxy rules. As such, the Company may omit the Proposal from its proxy materials in reliance
on rule 14a-8(i)(3) because the Proposal is contrar to the Commission's proxy rules, paricularly
rule 14a-8.

Consistent with our view that the Company may omit the Proposal in reliance on rule
14a-8(i)(3), the Staff expressed its view in its 2004 no-action letter to State Street Corporation
that the company was permitted to exclude, pursuant to rule 14a-8(i)(3), a proposal seeking an
amendment to a company's bylaws that would require any futue bylaw amendment proposed by
stockholders to be included in the company's proxy statement and every future change to the
bylaws to be required to be included in the company's proxy statement for stockholder
ratification or rejection. 

17 In reaching this position, the Staff concluded that such a proposal,

which was substantially similar to the Proposal and had the same effect and intent as the
Proposal, was contrary to the Commission's proxy rules, including rule 14a-8.

In the State Street no-action request, the company expressed its view that "(t)he authority .
to regulate what is required or permitted in a proxy statement or on a form of proxy, however, is
vested exclusively in the Commission under Section 14 of the 1934 Act and is expressed in
related Rules and in Regulation 14A... (and the proposal's) attempt to clothe stockholders with
rights of access to the Company's proxy statement and form of proxy absent compliance with
Rule 14a-8 is flatly inconsistent with the scheme for access to the corporate electoral machinery
that the Commission has carefully crafted, including under Rule 14a_8.,,18 Furter, citing to
Exchange Act Release No. 34-20091 (Aug. 16, 1983) and Exchange Act Release No. 34-40018
(May 21, 1998), the company expressed its view that the Commission's refusal to adopt rules
that reduce its oversight role in favor of more autonomous shareholders would "make no sense"
if shareholders could eliminate the Commission's oversight role though submissions such as this
proposal. The Staff concured with the company's belief that the proposal could be omitted from
its proxy materals in reliance on rule 14a-8(i)(3), as contrar to the Commssion's proxy rules.

In the curent Proposal, the Proponent is seeking to create an end run around rule 14a-8

that is nearly identical to the proposal in State Street. The supporting statement to the proposal
in State Street stated that the power to amend the bylaws is "a time-honored tool by which

17 See State Street Corporation (Feb. 3, 2004) ("State Street").

18
¡d.
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shareholders can protect their investment," and that State Street's decisions not to include bylaw
amendment proposals on its proxy card imposed on shareholders' exercise ofthese rights.19
Similarly, the Proponent in his Supportg Statement opines that stockholders "should consider
voting for my proposal to express support for faciltating stockholders' abilty to decide for
themselves whether to adopt Bylaw amendments initiated by stockholders."

As noted above, the Commission has spoken clearly regarding the role of the federal
proxy rules -- including rule 14a-8 -- in the proxy solicitation process, as well as the role of the
Staff in the administration of those proxy rules. In 2007, the Commission reassessed the
interaction of state and federal law in connection with the solicitation of proxies and reaffed
its view that it was appropriate to have a nationwide standard -- as expressed in rule 14a-8 -- for
the deterination of those shareholder proposals that are required to be included in a company's
proxy materials. Furer, in its letter to State Street, the 'Staff addressed the operation of rule
14a-8 with regard to a shareholder proposal that, like the Proposal, was intended to establish a
process outside of the federal proxy rues that would ease or more readily allow for the exercise
C?f shareholders' rights under state law. In its letter to State Street, consistent with Commission's
statements regarding rule 14a-8, the Staff concured with the view of the company that it could
exclude the shareholder proposal in reliance on rule 14a-8(i)(3) as contrar to the federal proxy
rules, including rule 14a-8.

Based on the Commission's longstanding position regarding the intended operation of
rule i 4a-8 and its role as a unform standard for the inclusion of shareholder proposals in a
company's proxy materials, including the Commission's reaffirmation of that position in 2007,
as well as the previously expressed position of the Staff regarding the application of rule 14a-8 to
a substantially similar shareholder proposal, it is appropriate to exclude the Proposal and
Supporting Statement from the Company's proxy materials in reliance on rule 14a-8(i)(3) as
contrar to the federal proxy rules,. paricularly rule 14a-8.

B. Because the Proposal would create a process by which the Company would

be required to include proposals that may be omitted in reliance on
paragraph (i) of rule 14a-8, it would merely do indiectly what a proposal
could not do directly -- require a shareholder proposal to be included in the
Company's proxy materials even if it could be omitted in reliance on a
subparagraph of paragraph (i) -- and, as such, the Proposal may be excluded
in reliance on each such subparagraph of paragraph (i).

In seeking to establish a process by which EA would be required to include all future
"qualified proposals" in its proxy materials, the Proposal would require the Company to include
shareholder proposals that could be omitted in reliance on most, if not all, of the subparagraphs
of rule 14a-8(i). We provide a sumar ofthese subparagraphs below. Due to the similarties

19
¡d.
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among the interaction of the Proposal and the subparagraphs of rule 14a-8(i), we have grouped
those subparagraphs for ease of discussion.

The Proposal would create a process under which a future ~'qualifed proposal" could
establish a procedure for the nomination or election of members on EA 's Board of Directors
and, as such, may be excluded in reliance on rule 14a-8(i)(8). "

The Commission recently amended rule 14a-8(i)(8)2o in response to the 2006 decision in
AFSCME v. AIG -- in which the Second Circuit agreed with the Stafrs view that companes
were not required to include in their proxy materals any shareholder proposals that would result
in an immediate election contest, but disagreed with the Staff s view that companes were not
required to include in their proxy materials any shareholder proposals that would establish a
process for shareholders to wage a future election contest.

. In the 2007 Final Release, the Commission stated that the phrase "relates to an election"
in rule 14a-8(i)(8) canot be read so narowly as to refer only to a proposal that relates to the
current election, or a paricular election, but rather must be read to refer to a proposal that
"relates to an election" in subsequent years as weii.21 The Commission noted, in this regard, that
if one looked only to what a proposal accomplished in the curent year, and not to its effect in
subsequent years, the purpose of the exclusion could be evaded easily.

A similar analysiš should be applied to this Proposal. Specifically, although the inclusion
of ths Proposal in the Company's proxy materials for the 2008 Anual Meeting would not result
in a contested election for the curent election, if the Proposal were included in the Company's
proxy materials and the proposed bylaw amendment were implemented upon approval by the
Company's shareholders, a shareholder would be permitted to submit for inclusion in the
Company's materials for subsequent meetings a proposal to amend the Company's bylaws to
provide for the inclusion of shareholder nominees in the Company's proxy materals. The
Proposal seeks to establish ths result, even though a shareholder proposal specifically seeking to
implement a process that would provide for the inclusion of shareholder nominees in the
Company's proxy materials clearly would be excludable under rule 14a-8(i)(8). Therefore,
based upon the interpretation and amendments to rule 14a-8(i)(8) recently established by the
Commssion, the Proposal is excludable pursuant to rule 14a-8(i)(8) because it seeks to indirectly
establish a process for shareholders to wage a future election contest.22

20 See the 2007 Final Release.

21 Moreover, the Commission stated that the purose of rule 14a-8(i)(8), and its interpretation of that rule, is
to enure that contests for election of directors are not conducted without compliance with the
Commission's disclosure rules applicable to contested elections. See the 2007 Final Release at pages 2-6.

22 See JPMorgan Chase & Co. (Feb. 11,2008); The Bear Steam Companes Inc. (Feb. 11,2008); and
E*TRAE Financial Corporation (Feb. 11, 2008).
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Rules 14a-8(i)(3), (i)(4), (i)(5), (i)(6), (i)(9), (i)(10), (i)(11), (i)(12), and (i)(13) - The
Proposal seeks to establish a procedure to evade the purpose of the substantive exclusions in
rule 14a-8(i).

The Proposal, if adopted, would require any futue shareholder bylaw anendment
proposal that would be "valid under state law," "proper action for stockholders under state law,"
and ¡'does not deal with a matter relating to the (Company's) ordinar business operations" to be
included in the Company's proxy materials. Following the interretation of rule 14a-8(i)(8) set

fort by the Commission in the 2007 Final Release, the determination of whether the Proposal
seeks to evade the purpose of the substantive provisions of rule 14a-8(i) requires the
consideration of the Proposal's effect in both the current year and "in any subsequent year" to
determine whether it is seeking to evade the purpose ofthe substantive exclusions under rule
14a-8(i). The effect and intent ofthe Proposal are to establish a process under which, in futue
years, the Company would be required to include "qualified proposals" in its proxy materials,
even though rue 14a-8(i) would perit the exclusion of those futue proposals from the
Company's proxy materials. As such, the Proposal would establish a procedure that would
evade most of the substantive requirements of rule 14a-8(i), including rule 14a-8(i)(3), (i)(4),
(i)(5), (i)(6), (i)(9), (i)(lO), (i)(ll), (i)(l2), and (i)(13). In ths regard, ifthe Proposal were
adopted, all "qualified proposals" would be requied to be included in the Company's proxy
materials. As such, under the Proposal, the Company would be required to include any futue
"qualified proposal" in its proxy materals, including any "qualified proposals" relating to:

. the redress of a personal grevance against the Company (which otherise would be
excludable in reliance on rule 14a-8(i)(4));

. de minimus operations of the Company not otherwise significantly related to the
Company's business (which otherwise would be excludable in reliance on rule 14a-
8(i)(5));

. a policy or requirement (e.g., requiring directors' independence without providing a

mechansm to cure) that the Company lacks the power or authority to implement (which
otherwise would be excludable in reliance on rule 14a-8(i)(6));

. a proposal that directly conflicts with one of the Company's own proposals to be
submitted to shareholders at the same meeting (which otherwise would be excludable in
reliance on rule 14a-8(i)(9));

. the policies or corporate governance matters that the Company has substantially

implemented (which otherwise would be excludable in reliance on rule 14a-8(i)(10));

. a proposal that substantially duplicates another proposal previously submitted to the

Company by another proponent that wil be included in the Company's proxy materials
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for the same meeting (which otherise would be excludable in reliance on rule 14a-
8(i)(11 ));

. a proposal dealing with substantially the same subject matter as another proposal or

proposals that have been previously included in the Company's proxy materials (within
the preceding 5 calendar years) and failed to receive a suffcient percentage of the vote to
evidence shareholder interest in the subject matter (which otherise would be excludable
in reliance on one of the three subparagraphs of rule 14a-8(i)(12)); and

. specific amounts of cash or stock dividends (which otherise would be excludable in

reliance on rule 14a..8(i)(13)).

Further, requirng the inclusion of any "qualified proposal" in the Company's proxy materials
could result in the inclusion in the Company's proxy materals of "qualified proposals"
containing impugnng or derogatory statements regarding the Company's officers and directors
or statements that are materially false and misleading (which otherise would be excludable in
reliance on rule 14a-8(i)(3)).

Therefore, not only does ths Proposal violate rule 14a-8(i)(8), as established and
interpreted by the Commission, but it also violates the other substantive bases under which a
"qualified proposal" would no longer be excludable by the Company should ths Proposal be
implemented. Therefore, it is appropriate to exclude the Proposal and Supporting Statement
from the Company's proxy materials in reliance on rules 14a-8(i)(3), (i)(4), (i)(5), (i)(6), (i)(8),
(i)(9), (i)(10), (i)(11), (i)(12), and (i)(13), both individually and collectively.

C. The Proposal may be excluded in reliance on rule 14a-8(i)(7) because it
relates to the Company's ordinary business matters (i.e., the required
disclosure of ordinary business matters in Company filgs with the
Commission beyond that required by the Commssion's rules and
regulations).

The Proposal provides only three substantive requirements with regard to the subject
matter of a "qualified proposal" -- a "qualified proposal" must be "valid under applicable law,"
"a proper action for stockholders under state law," and it may not "deal with a matter relating to
the (Company's) ordinar business operations." As such, the Proposal requests that the
Company seek a shareholder vote on an amendment to the Company's Cerificate of
Incorporation or Bylaws that would require the Company to include disclosure (i.e., "qualified
proposals") in futue proxy statements beyond those required to be disclosed/included by rule
14a-8.

In its no-action letter to Johnson Controls (Oct. 26, 1999), the Staff expressed its view
that proposals "requesting additional disclosures in Commission-prescribed documents should
not be omitted under the 'ordinar business' exclusion solely because they relate to the
preparation and content of documents filed with or submitted to the Commission," but stated that
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it would "consider whether the subiect matter of the additional disclosure sought in a paricular
proposal involves a matter of ordinar business; where it does, we believe it may be excluded
under rule 14a-8(i)(7)" (emphasis added).23 As mentioned above, if implemented, the Proposal
would require the Company to include all futue "qualified proposals" in its proxy materials so
long as the "qualified proposal" was "valid under applicable law," was "a proper action for
stockholders under state law" and "deal(t) with a matter relating to the (Company's) ordinary
business operations." Following the Staffs position in Johnson Controls, the deteration to be

made, based on the language of the Proposal, is whether the Proposal (if implemented) could
require the Company to include shareholder proposals in future proxy statements that the
Company would be permitted to exclude from its proxy materials because they involve "ordinar
business operations," as that ter is defined in rule 14a-8(i)(7).

In an attempt to address this issue, the language of the Proposal excludes from its
definition of "qualified proposals" any shareholder proposal that "dea1( s) with a matter relating
to the (Company's) ordinar business operations." This language mimics the language in rule
14a-8(i)(7), which permits the exclusion of a proposal if it "deals with a matter relating to the
company's ordinary business operations." Despite its use of the same language as that in rule
14a-8(i)(7), the Proposal fails to respond adequately to the Staffs Johnson Controls position
because it does not indicate whether the language in the Proposal-- which would be par of the
Company's Certficate of Incorporation or Bylaws (if implemented) and, therefore, subject to
interretation under state corporate law -- has the same meaning, and should be interreted in the
same maner, as the language in rule 14a-8(i)(7), which is a federal provision that is subject to
interpretation by the Commssion, its Staff and federal cours. In this regard, the meanng of the
"ordinary business" exclusion in rule 14a-8(i)(7) has been interpreted countless times by the
Staff, has been the subject of numerous Commission rulemakings and interpretations, and has
been interpreted by the federal judiciar for over 30 years.

The meanng ofthe phrase "a matter relating to ordinar business.operations" in a
company's governing documents, conversely, would be subject to state corporate law
interpretation. The Proposal provides no gudance as to whether that state corporate law
interpretation should be identical to, broader than, or narower than the interpretation of the term
under federal law. As such, while the Proposal does provide a subject matter limitation on the
information it would require to be included (i.e., "qualified proposals") in a document required
by Commission rules (i.e., the Company's proxy materials), the failure of that limitation to match
the limitation in rule 14a-8(i)(7) results in a failure to equate the subject matter of "qualified

23 See also Exxon Mobil Corporation (Mar. 3,2007) (omitting pursuant to rule l4a-8(i)(7) a proposal
requestig the company to list all proposals, including shareholder proposals, by title on the Notice page of
the proxy statement, as relating to ordinar business operations) and Alaska Ai Group. Inc. (March 14,
2008) (omitting pursuat to rule l4a-8(i)(7) a proposal seekig the board of directors to amend the
company's bylaws and other governng documents to require the company to provide complete
identification information on all individuals or pares reported in any communication or report to
shareholders, as relating to ordiar business operations).
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proposals" to those that may not be omitted in reliance on rule 14a-8(i)(7). As such, the
Proposal's subject matter limitation fails to provide any certainty that the requested information
may not relate to ordinar business matters that are not required to be disclosed in the proxy
under the federal proxy rules, including rule 14a-8. Therefore, the Proposal, if implemented,
would require the Company to include disclosure in its proxy materials beyond that required
under the Commission's rules and the subject matter of that additional information may relate to
the Company's ordinar business matters. As such, consistent with the Staffs position in the
Johnson Controls, Exxon Mobil, and Alaska Air no-action letters, it is appropriate to exclude the
Proposal and Supportg Statement from the Company's proxy materials in reliance on rule
14a-8(i)(7), as relating to the Company's ordinar business matters.

D. The Proposal may be excluded in reliance on rule 14a-8(i)(3) because it is so
vague and indefmite that neither shareholders in votig on it, nor the
Company in implementig it (if adopted), would be able to determie with
any reasonable certainty what actions are required.

The Proposal seeks for EA's Board of Directors to submit to shareholder vote a proposal
to amend the Company's Certificate of Incorporation or Bylaws to require the inclusion of
"qualified proposals" in the Company's futue proxy materials. However, neither the Proposal
nor the Supporting Statement provide any guidance as to how such an amendment should operate
in relation to (i.e., in opposition to or concurently with) rule 14a-8.

Rule 14a-8(i)(3) permits a company to exclude a proposal or supporting statement, or
portions thereof, that are contrar to any òfthe Commission's proxy rules, including rule 14a-9,
which prohibits materially false and misleading statements in the proxy materials. Pursuant to
Staff Legal Bulletin 14B (Sept. 15,2004), reliance on rule 14a-8(i)(3) to exclude a proposal or
portons of the supportng statement may be appropriate in only a few limited instances, one of
which is when the resolution contained in the proposal is so inherently vague or indefinite that.
neither the shareholders voting on the proposal, nor the company in implementing the proposal
(if adopted), would be able to determine with any reasonable certainty exactly what actions or
measures the proposal requires. See also Philadelphia Electrc Company (Jul. 30, 1992).
Furthermore, the Staf has noted that a proposal may be materially misleading as vague and
indefinite where "any action ultimately taken by the Company upon implementation (of the
proposal) could be signficantly different from the actions envisioned by the shareholders voting

on the proposaL." See Fuqua Industres. Inc. (March 12, 1991).

The failure of either the Proposal or the Supporting Statement to provide any guidance as
to how a process created by the proposed amendment to the Company's Certificate of
Incorporation or Bylaws would operate in conjunction with rule 14a-8 renders the Proposal so
vague and indefinite that neither the shareholders in votig on it, nor the Company in
implementing it (if adopted), would be able to deterine with any reasonable èertainty what
actions are required.



O'MUVENY & MYERS LLP

March 26, 2008 - Page 15

Because. the Proposal attempts to create a company-specifc approach to the inclusion
of shareholder proposals in the Company's proxy materials, shareholders wil not be
able to determine with any certainty whether the Proposal intends to eliminate the
application of rule 14a-8 to the Company.

As evidenced by the rule changes proposed in 1982 that would have amended rule 14a-8
to permt companes to adopt alternative approaches to shareholder proposals, absent amendment
to that rule, public companies are not pertted to "opt out" of compliance with rule 14a-8, even
if such an opt-out were to be proposed by shareholders. The Proposal, however, would (if
implemented) establish an alternative, company-specific approach to shareholder proposals that
is fudamentally different from rule 14a-8 and such an "opting out" of the federal proxy rules
may be the intended purose of the Proposal. Indeed, reasonable shareholders may understand

that to be the effect of the ProposaL. Unfortnately, it is not possible to ascertain whether the
Proposal is intended to operate concurently with rule 14a-8 or supersede rue 14a-8 in its
entirety, as neither the Proposal nor the Supporting Statement provide any guidance to
shareholders as to its effect in ths regard. Because an understanding of ths point is critical to
permttng shareholders to form any reasonable understanding of the intended operation and
effect of the Proposal, any action ultimately taken by the Company upon implementation of the
Proposal could be significantly different from the actions envisioned by the shareholders voting
on the Proposal.

The Proposal and Supportng Statement are so inherently vague and misleading with
regard to the Proposal's operation in conjunction with rule 14a-8 that neither the
shareholders in voting on it, nor the Company in implementing it (if adopted), would
be able to determine with any reasonable certainty what actions are required.

As ajscussed above, absent an amendment to rule 14a-8, public companies may not "opt
out" of compliance with rule 14a-8. Whle shareholders wil be fundamentally misled as to this
point (as discussed in the preceding paragraph), if the Proposal were adopted and the Company
were to implement the Proposal, the Company would be required to have two very different
shareholder proposal processes -- one that is mandated by the federal proxy rules and one that is
unique to the Company and is adopted as an amendment to its Certificate of Incorporation or
Bylaws that complies with the terms of the Proposal.

'\

The Proposal's interaction with rule 14a-8 is fund~entally uncertai, as the Proposal
attempts to create a company-specific shareholder proposal process that:

· mimics cerain of the procedural and substantive requirements of rule 14a-8 (e.g., the
required ownership of $2,000 of company securities continuously for one year, the
required representation to hold such securities though the date of the anual meeting, the
500-word limitation on proposals, and the requirement that the proposal be "a proper
action for stockholders under state law");
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. modifies certain of the procedural requirements of rule 14a-8 (e.g., unlike the notice

requirement in paragraph (t) of rule 14a-8, the Proposal would not require a notice of all
curable failures to meet the procedural requiements of the company-specific process and,
unike the 14-day response period in paragraph (t) of rule 14a-8 for shareholders to cure

all curable defects, the Proposal would establish a 21-day response period with regard to
proponent eligibilty and to enable the Company to "comply with applicable law"); and

. .fudamentallya1ters the subject-matter limitations on the "qualified proposals" that
would be required to be included in the Company's proxy materals, as discussed above.

The dual operation of rule 14a-8 and a company-specific approach to shareholder
proposals under the Proposal raises a number of fudamental issues regarding the operation of
the Proposal that cause the proposal to be so vague and indefinite that neither shareholders in
voting on it, nor the Company in implementing it (if adopted), would be able to determine with
any reasonable cerainty those actions that are required. For example:

. The Proposal requires that "to the extent pertted by law" a "qualified proposal" (which

is a proposal that is "valid under applicable law") shall be voted on at an anual meeting
and included in the Company's proxy materials. However, the Proposal does not provide
any context as to how the qualifications "to the extent peritted by law" or "valid under
applicable law" are intended to enable the Company to comply with the federal proxy
rules.24 Furter, while rule 14a-8 is "applicable" to the Company, it is clear that the
Proposal intends to require the inclusion of shareholder proposals in the Company's
proxy materials far beyond those required by rule 14a-8 and, therefore, it is
fudamentally uncertain as to what it means for a "qualified proposal" to be "valid under
applicable law." As neither the shareholders nor the Company wil be able to determine
with any reasonable certainty maner in which the proposed amendment is intended to
interact with rule 14a-8, the meanng of the priary substantive requirement of the
Proposal -- that a "qualified propasal" that is ''valid under applicable law" be subject to a
shareholder vote and included in the proxy materals "to the extent permitted by law" -- is
so vague and indefite that neither the shareholders nor the Company wil be able to
determe with any reasonable certaity the maner in which the Proposal is intended to
operate.25 . .

.
24 Neither "to the extent permtted by law" nor "valid under applicable law" is a term defined in rule 14a-8;

however, paragraphs (i)(l )-(i)(3) relate to the exclusion of proposals that are improper under state law,
could cause the company to violate any state, federal, or foreign law, and/or are contrar to the
Commssion's proxy rules. Presumably, "to the extent permtted by law" is intended to mean that a
qualified proposal would not violate (or cause the Company to violate) state, federal (including
Commission rules and regulations), or foreign law, thereby encompassing some or all of the substative
restrctions in paragraphs (i)(I)-(i)(3).

2S
See Peoples Energy Corporation (Nov. 23, 2004) (proposal urging the boardof directors to tae the

necessar steps to amend Peoples Energy's arcles of incorporation and bylaws to provide that offcers and
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. Whle the Proposal requires that a "qualified proposal" must meet procedural
requirements that are similar to those in rule 14a-8, it is not clear how the Proposal's
procedural requirements would interact with the procedural requirements in rule 14a-S?6
This uncertinty is so fudamental to an understanding of the Proposal that neither the
shareholders nor the Company will be able to deterine with any reasonable certainty the
operation of the procedural requirements in the ProposaL. The following examples
ilustrate that the procedural requirements for "qualified proposals" that would be
established if the Proposal were implemented that would be fundamentally different
from, and inconsistent with, those in rule 14a-8:

- The procedural requirements that would be included in the Company's Certificate of

Incorporation or Bylaws pursuant to the Proposal do not include the provisions in rule
14a-8(f) that require a company to provide a proponent with timely notice of all
curable deficiencies and permit an opportty for the proponent to remedy all such
deficiencies before it may exclude a proposal. Instead, the procedural requirements
for "qualified proposals" that would be included in the Company's Certficate of
Incorporation or Bylaws pursuant to the Proposal relate only to the time during which
.a proponent must respond to a company's "reasonable request" for information
regarding "eligibilty to submit a (qJualified (p )roposal or to enable the (c )ompany to
comply with applicable law;" Importantly, those requirements place no limitation on
the time period durng which the Company may make such a "reasonable request."
Accordingly, for example, a "qualified proposal" that failed the 500-word limitation
that would be established in the Company's Cerificate of Incorporation or Bylaws
pursuant to the Proposal could be excluded as improper under the Company's
Certificate of Incorporation or Bylaws with no requirement that the proponent be
made aware of the failure to comply with that requirement or be given an opportnity
to cure that failure. Conversely, under the 500-word limitation in rule 14a-8( d), a
proposal that failed to comply with that requirement could be excluded properly
under rule 14a-S only after appropriate notice and opportnity to cure the failure was
provided to the proponent.

directors shall not be indemnfied from persona liabilty for acts or omissions involving gross negligence
or "reckless neglect" omitted under (i)(3) because the term "reckless neglect" was central to the purose
and intent of the resolution, but had no common meanig and was undefined by the proposal or supporting
statement).

26 See Berkshire Hathaway Inc. (Mar. 2, 2007) (proposal seeking to restrct Berkshie from investing in
securties of any foreign corporation tht engages in activities prohibited for U.S. corporations by
Executive Order of the President of the United States omitted under (i)(3) as vague and indefinte--
because, in par, the proposal was drafed broadly so as to encompass all past and future Executive Orders,
while the supportg statement focused almost exclusively on Sudan). Similarly here, the Proposal tracks
the language and termnology of rule i 4a-8 (giving rise to the impression that such terms and phrases
should be interpreted as they are under that rule), all the while seekig to implement a shareholder proposal
process wholly inconsistent with the framework of the rue.
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- The procedure for "qualified proposals" that would be established in the Company's
Cerficate ofIncorporation or Bylaws pursuant to the Proposal would not require the

Company to provide any notice to a proponent if the Company determined that the
proposal did not meet the requirements of a "qualified proposaL." Convèrsely, under
rule 14a-8G), a public company that believes that it is permitted by rue 14a-S to
exclude a proposal from its proxy materials is required to submit a timely notice of
that belief (as well as the basis for that belief) to both the Commission and the
proponent, with the proponent being given an opportnity to respond to that
submission. As discussed above, the Proposal mimics a number of provisions in rule
14a-8 but provides not gudance as to whether those provisions should be interpreted
under the Proposal in the same maner as under rule 14a-S. For example, assuming
adoption and implementation of the Proposal, the Company may be faced with a
situation regarding the interretation of the requirement that the proposal not relate to
"ordinary business operations." If the Company believed that a shareholder proposal
could be omitted under rule 14a-8(i)(7), it would be required to provide the
Commission and the proponent with its reasoning, with the proponent being given an
opportity to respond and the Commssion Staff indicating its views, but if the
Company believed that it could omit the proposal because it did not meet the
Delaware General Corporation Law standard for "ordiar business operations," it
would merely omit the proposal from its proxy materials as improper under its
Certficate of Incorporation or Bylaws and would not be required to provide any such
notice.

. As discussed above, the Proposal and Supporting Statement are very clear in their
intention to require the Company to include shareholder proposals in its proxy materials
even where rule 14a-8 would provide a basis for excluding those proposals. However,
there is no indication as to whether or not the procedural requirements in the definition of
"qualified proposal" are intended to simlarly overrde the procedural requirements in
rule 14a-8. The overrde of the procedural requirements of rule 14a-S does not appear to

be the legal effect of the Proposal because it is likely that the rule 14a-S procedural
requirements (including the notice and remedy provisions) would continue to apply to the
Company in its compliance with rule 14a-S.27 In ths regard, the language of the Proposal
and the Supporting Statement is so vague and uncertain as to the interaction between the
Proposal and rule 14a-S that neither shareholders nor the Company wil be able to

27 In ths regard, rule 14a-8 specifically addresses "when a company must include a shareholder's proposal in
its proxy statement." And pargraph (a) of rule 14a-8 defin~s a "proposal" as a shareholder's
"recommendation or requirements that the company and/or its board of directors tae action, which fa
shareholder) intendfs) to present at a meeting of the company's shareholders." Therefore, the Company
would have to treat a "qualified proposal" submitted by a shareholder to the Company for inclusion in the
proxy, and who intended to present itat the annual meetig, as a rule 14a-8 proposal and any exclusion of
the qualified proposal from the proxy for procedural deficiencies would have to meet the procedllal
requirements of rule 14a-8.
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deterine with reasonable cerainty the effect of adoption of the Proposal on the
procedural rights provided to shareholders under rule 14a-8.

For the reasons stated above, both individually and collectively, it is appropriate to
exclude the Proposal and Supporting Statement from the Company's proxy materials in reliance
on rule 14a-8(i)(3) as they are so vague and indefinite that neither shareholders in voting on the
Proposal, nor the Company in implementing it (if adopted), would be able to deterine with any

reasonable cerainty what actions are required.

III. Conclusion

Based on the foregoing, on behalf of the Company, we respectfully request the
concurence of the Staff that the Proposal and Supportg Statement may be excluded from the
Company's proxy materals for the 2008 Anual Meeting.

If you have any questions or would like any additional information regarding the
foregoing, please do not hesitate to contact the undersigned or Rebekah Toton at O'Melveny &
Myers LLP at 202-383-5107. Please tranmit your response by fax to the undersigned at 202-
383-5414. The fax number for the Proponent is 617-812-0554.

Please acknowledge receipt of this letter by stamping and returning the enclosed receipt
copy of this letter. Than you for your prompt attention to ths matter.

S~iy¡¿
I~b- ~
Robe PI naki
ofO'MEL VENY & MYERS LLP

Attachment

cc: Lucian Bebchuk
1545 Massachusetts Avenue
Cambridge, MA 02138

Stephen G. Bené
Senior Vice President, General Counsel, and Secretar
Electronic Ars Inc.
209 Redwood Shores Parkway
Redwood City, CA 94065
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Lucian Bebchuk
1545 Massachusetts Avenue

Cambridge, MA 02138
Telefax (617)-812-0554

February 20, 2008

VIA FACSIMILE AND OVERNIGHT MAIL

Stephen G. Bené
Senior Vice President, General Counsel, and Secretary
Electronic Ars, Incorporated
209 Redwood Shores P~kway
Redwood City, CA, 94065

Re: Shareholder Proposal of Lucian Bebchuk

Dear Stephen G. Bené,

I am the owner of 60 shares of common stock of Electronic Ars Incorporated (the
"Company"), which I have continuously held for more than i year as of today' s date. I intend to
continue to hold these securities though the date of the Company's 2008 annual meeting of
sh~eholders.

Pursuant to Rule 14a-8, I enclose herewith a shareholder proposal and supporting

statement (the "ProposaIU) for inclusion in the Company's proxy materials and for presentation
to a vote of shareholders at the Company's 2008 anual meeting of shareholders.

Please let me know if you would like to discuss the Proposal or if you have any
questions.

Sincerely,

~.~ ßJ-
Lucian Bebchuk



RESOLVED that stockholders of Electronic Arts, Incorporated recommend that the
Board of Directors, to the extent consistent with its fiduciary duties, submit to a stockholder vote
an amendment to the Corporation's Certificate of Incorporation or the Corporation's Bylaws that
states that the Corporation (1) shall, to the extent penntted by law, submit to a vote of the
stockholders at an anual meeting any Qualified Proposal to amend the Corporation's Bylaws;
(2) shall, to the extent permitted by law, include any such Qualified Proposal in the
Corporation's notice of an annual meeting oftÌe stockholders delivered to stockholders; and (3)
shall, to the extent permitted by law, allow stockholders to vote with respect to any such
Qualified Proposal on the COlporation's proxy card for an annual meeting of stockholders.
"Qualified Proposals" refer in this resolution to proposals satisfying the following requirements:

(a) The proposal was submitted to the Corporation no later than 120 days
following the Corporation's preceding anual meeting by one or more
stockholders (the "Initiator(s)") that (i) singly or together beneficially owned
at the time of submission no less than 5% of the Corporation's outstanding

common shares, (ii) represented in writing an intention to hold such shares
through the date of the Corporation's aiual meeting, and (ii) each

beneficially owned continuously for at least one year piior to the submission
common shares of the Corporation worth at least $2,000.00;

(b) If adopted, the proposal would effect only an amendment to the Corporation's
Bylaws, and woii1d be valid under applicable law;

(c) The proposal is a proper action for stockholders under state law and does not
deal with a matter' relating to the,C-orpöration's Oldinary business operations;

(d) The proposal does not exceed 500 words; and

(e) The Initiator(s) furnished the Corporation within 21 days of the Corporation's
request any information that was reasonably requested by the Corporation for
determining eligibilty of the Initiator(s) to submit a Qualified Proposal or to
enable the Corporation to comply with applicable law.

SUPPORTING STATEMENT:

Statement 'of Pröfessor Lucian Bëbchük: In 'my view, when' stockhö1ders' representing

more than 5% of the Corporation's common shares wish to have a vote on a Bylaw amendment
proposal satisfying the conditions of a Qualified Proposal, it would be desirable to facilitate such
a vote. Currnt and futue SEC rules may in some cases allow companies - but do not curently

require them - not to place proposals for Bylaw amendments initiated by stockholders in the
Corporation's notice of an annual meeting and proxy card for the meeting. Even stockholders
who believe that no changes in the Corporation's Bylaws are cUlTently woi1h adopting should

consider voting for my proposal to express support for faciltating stockholders' abilty to decide
for themselves whether to adopt Bylaw amendments initiated by stockholders. Note that, if the
Board of Directors were to submit the proposed change in the Certificate of Incorporation or
Bylaws to a stockholder vote, the change would occur only if the stockholders approve it.

- 1 -



I urge you to vote for this proposaL.

- 2-



REQUESTED PROOF OF OWNERSHIP



i:
ELECTRONIC AR.TS"

March 3, 2008

SENT VIA OVERNIGHT MAIL AN FACSIMILE TO 617-812-0554

Mr. Lucian Bebchuk
1545 Massachusetts Avenue
Cambridge, MA 02138

Dear Mr. Bebchuk:

We have received your shareholder proposal, dated February 20, 2008, regarding an amendment
to the bylaws of Electronic Arts mc. ("Electronic Arts" or the "Company").

SEe Rule 14a-8 (copy enclosed) requires that, in order to be eligible to submit a proposal, you
must have continuously held at least $2,000 in market value of the Company' .s securities entitled
to vote at the meeting for at least one year by the date you submitted the proposal. The cover
letter accompanying your proposal indicates that you own 60 shares of Electronic Arts common
stock; however, because your name does not appear on our records as a regÎstered shareholder,
you must submit appropriate proof that you meet these eligibilty requirements.

Please provide the Company proof of share ownership that satisfies the requirements of Rule
14a-8. You must prove eligibilty (i.e., ownership of at least $2,000 in market value of
Electronic Arts common stock for at least one year prior to the date on which you submitted your
proposal to the Company) by submitting either:

· a written statement from the "record" holder of the securities (usually a broker or bank)
verifying that, at the time you submitted the proposal, you continuously held the
securities for at least one year; or

· a copy of a filed Schedule l3D, Schedule 13G, Form 3, Form 4, Form 5, or amendments

to those documents or. updated forms, reflecting your ownership of shares as of or before
the date on which the one-year eligibilty period begins.

Your proof of ownership must be postmarked, or transmitted electronically, no later than 14
calendar days from the date you receive this letter. If the Company does not receive the required

209 Redwood Shoies Paikway, Redwood City, CA 94065 IHI i 650628 1500 www.eø.com



Lucian Bebchuk
March 3, 2008
Page Two

proof of ownership within ths timeframe, your proposal wil not be eligible for inclusion in
~leCtronic Arts' proxy materials.

Sincerely,

wL-
Stephen G. Bené
Senior Vice President,
General Counsel and Secretary

Attachment - Copy of Exchange Act Rule 14a-S

cc: Robert Plesnarski

Rebekah J. Toton
O'Melveny & Myers LLP
1625 Eye Street, NW .
Washington, D.C. 20006



Rule 14a-8 -- Shareholder proposals (17 CFR 240.14a-8).

This section addresses when a compaIy must include a shareholder's proposal in its proxy
statement and identify the proposal in its form of proxy when the company holds an aiua or
special meetig of shareholders. In summar, in order to have your shareholder proposal
included on a company's proxy car, and included along with any supportng statement in its
proxy statement, you must be eligible and follow ceiiain procedures. Under a few specific
circumstances, the company is permitted to exclude your proposal, but only after submittng its
reasons to the Commssion. We strctued this section in a question-and-answer format so tht it
is easier to understand. The references to "you" are to a shareholder seekig to submit the
proposal.

(a) Question 1: What is a proposal? A shareholder 
proposal is your recommendation or

requirement that the company and/or its board of directors take action, which you intend to
preent at a meetig of the company's shareholders. Your proposal should state as clearly as
possible the course of action that you believe the company should follow. If your proposal is
placed on the company's proxy card, the company must also provide in the form of proxy means
for shareholders to specify by boxes a choice between approval or disapproval, or abstention.
Unless otherwse indicated, the word "proposal" as used in ths section refers both to your
proposal, and to your corresponding statement in support of your proposal (if any).

(b) Question 2: Who is eligible to submit a proposal, and how do I demonstrate to the companythat I am eligible? .
(1) In order to be eligible to submit a proposal, you must have continuously held at least $2,000
in market value, or 1 %, of the company's securities entitled to be voted on the proposal at the
meeting for at leat one year by the date you submit the proposaL. You must contiue to hold
those securities through the date of the meeting.

(2) ¡fyou are the registered holder of 
your securities, which means that your name appear in the

company's records as a shareholder, the company can verify your eligibilty on its own, although
you wil stil have to provide the company with a written statement that you intend to continue to
hold the securties though the date of the meeting of sharholders. However, if like many
shareholders you are not a registered holder, the company likely does not know that you are a
sharholder, or how many shares you own. In this case, at the time you submit your proposal,
you must prove your eligibilty to the company in one of two ways:

(i) The first way is to submit to the company a written statement from the "record" holder of
your securities (usuaily a broker or bank) verifyng that, at the tie you submitted your proposal,
you continuously held the securties for at least one year. You must also include your own
wrtten statement that you intend to continue to hold the securties though the date ofthe
meetig of shareholders; or

(ii) The second way to prove ownership applies only if you have fi1ed a Schedule 13D
(§240.13d-lOl), Schedule l3G (§240.l3d-l02), Form 3 (§249.103 of 

ths chapter), Form 4

(§249.l04 of ths chapter) and/or Form 5 (§249.105 of this chapter), or amendments to those

1



documents or updated forms, reflecting your ownership of the shares as of or before the date on
which the one-year eligibilty period begins. Tfyou have filed one of these documents with the
SEC, you may demonstrate your eligibilty by submitting to the company:

(A) A copy ofthe schedule and/or fonn, and any subsequent amendments reporting a change in
your ownerslup level;

(B) Your written statement that you continuously held the requied number of shares for the one-
year period as of the date of the statement; and

(C) Your written statement that you intend to contiue ownership of the shares though the date
of the company's anual or special meetig.

(c) Question 3: How many proposals may I submit? Each shareholder may submit no more than
one proposal to a company for a particular shareholders'meetig.

(d) Question 4: How long can my proposal be? The proposal, including any accompanying
supporting statement, may not exceed 500 words.

(e) Question 5: What is the deadlie for submittng a proposal?

(1) If you are submittg your proposal for the company's anual meeting, you can in most cases
find the deadline in last year's proxy statement. However, if the company did not hold an anual
meeting last year, or has changed the date of its meeting for this year more than 30 days from last
year's meeting, you can usually fid the deadlie in one of the company's quarerly reports on
Form 1O- (§249.308a of this chapter) or 1O-SB (§249.308b of ths chapter), or in shareholder
reports of investment companes under §270.3Od':1 of ths chapter of the Investment Company
Act of 1940. In order to avoid controversy, shareholders should submit their proposals by mean,
including e1ectromc means, that permt them to prove the date of delivery.

(2) The deadline is calculated in the following manner if 
the proposal is submitted for a regularly

scheduled annual meeting. The proposal must be received at the company's principal executive
offces not less than 120 calendar days before the date ofthe company's proxy statement released
to shareholders in connection with the previous year's anual meeting. However, ifthe company
did not hold an annual meeting the previous year, or if the date of ths year's annual meeting has
been changed by more than 30 days from the date of the previous year's meeting, then the
deadlinè is a reasonable time before the company begis to print and send its proxy materials.

(3) If you are submitting your proposal for a meeting of shareholders other than a regularly
scheduled annual meeting, the deadlne is a reasonable time before the company begins to prit
and send its proxy materials.

(.1 Question 6: What if I fail to follow one of the eligibilty or procedural requirements explaied
in answers to Questions 1 though 4 of ths section?

2



(1) The company may exclude your proposal, but only after it has notified you of the problem,
and you have failed adequately to correct it. With 14 calendar days of receiving your proposal,
the company must notify you in wntig of any procedural or eligibilty deficiencies, as well as of
the tie frame for your response. Your response must be postmarked, or transmitted

electronically, no later than 14 days from the date you received the company's notification. A
company need not provide yoü such notice of a deficiency if the deficiency canot be remedied,
such as if you fail to submit a proposal by the company's properly determined deadline. If the
company intt:nds to exclude the proposal, it will later have to make a submission under
§240.14a-8 and provide you with a copy under Question 10 below, §240.14a-8(j).

(2) If you fail in your promise to hold the required number of securties through the date of 
the

meetig of shareholders, then the company will be permtted to exclude all of your proposals
from its proxy materials for any meetig held in the following two calendar years.

(g) Quest/oii 7: Who has the burden of persuading the Commission or its staff that my proposal
can be excluded? Except as otherwse noted, the burden is on the company to demonstrate that it
is entited to exclude a proposal.

(h) Question 8: Must I appear personally at the shareholders' meetig to present the proposal?

(1) Either you, or your representative who'is qualified under state law to present the. prpposa1 on

your behalf, must attend the meetig to present the proposaL. Whether you attend the meeting
yourelf or send a qualified representative to the meetig in your place, you should make surè
that you, or your reresentative, follow the proper state law procedures for attending the meetig
and/or presenting your proposaL.

(2) Ifthe company holds its shaeholder meetig in whole or in part via electronic media, and the
company permits you or your representative to present your proposal via such media, then you
may appear through electronic media rather than trveling to the meeting to appear in person.

(3) If you or your qualified representative fail to appear and present the proposal, without good'
cause, the company will be permtted to exclude all of your proposals from its proxy materials
for any meetings held in the following two calendar years.

(i) Question 9: If! have complied with the procedural requirements~ on what other bases may a
company rely to exclude my proposal?

(1) Improper under state law: If the proposal is not a proper subject for action by shareholders
under the laws ofthejursdictioIi of the company's organzation;

Note to paragrph(i)(1 ): Depending on the subject matter, some proposals are not considered
proper under state law if they would be binding on the company if approved by shareholders. In
our experience, most proposals that are cast as recommendations or requests that the boar of
directors tae specified action are proper under state law. Accordingly, we wil assume that a
proposal drafed as a recommendation or suggestion is proper unless the company demonstrates
otherwise.

3



(2) Violation o/law: If the proposal would, if implemented, cause the company to violate any
state, federa, or foreign law to which it is subject;

Note to paragraph(i)(2): We wil not apply th basis for exclusion to permit exclusion of a
proposal on grounds that it would violate foreign law if compliance with the foreign law would
result in a violation of any state or federal law.

(3) Violation 0/ proxy rules: If the proposal or supporting statement is contrar to any of the
Commission's proxy rules, including §240.14a-9, which prohibits materially false or misleadig
statements in proxy solicitig materials;

(4) Personal grievance; special interest: If the proposal relates to the redress of a personal clai
or grevance against the company or any other person, or if it is designed to result in a benefit to
you, or to furter a personal interest, which is not shared by the other shareholders at large;

(5) Relevance: If the proposal relates to operations which account for less than 5 percent ofthe
company's total assets at the end of its most recent fiscal year, and for less than 5 percent of its
net earngs and gross sales for its mosfrecent fiscal year, and Is not otherwise significantly
related to the company's business;

(6) Absence o/power/authority: If the company would lack the power or authority to implement
the proposal;

(7) Management functions: If the proposal deals with a matter relating to the company's ordinary
business operations;

(8) Relates to election: If the proposal relates to a nomination or an election for membership on
the company's board of directors or analogous governng body or a procedure for such
nomiation or election;

(9) Conflicts with company's proposal: If the proposal directly conflicts with one of the
company's own proposals to be submitted to shareholders at the same meeting;

Note to paragraph(i)(9): A company's submission to the Commssion under ths section should
specify the points of conflct with the company's proposaL.

(10) Substantially implemented: If the company has already substantially implemented the
proposal;

(11) Duplication: Iftbe proposal substantially duplicates another proposal previously submitted

to the company by another proponent that will be included in the company's proxy materials for
the same meetig;

(12) Resubmissions: lfthe proposal deals with substantially the same subject matter as another
proposal or proposals that has or have been previously included in the company's proxy materials

4



with the preceding 5 calendar years, a company may exclude it from its proxy materials for any
meeting held within 3 calendar years of the last time it was I.cluded if the proposal received:

(i) Less than 3% of the vote ifproposed once within the preceding 5 calendar years;

(ii) Less than 6% of 
the vote on its last submission to shareholders ifproposed twce previously

within the precedg 5 calendar years; or

(ii) Les than 10% of the vote on its last submission to shareholders if proposed three ties or

more previously within the preceding 5 calendar years; and

(13) Specifc amount of dividends: If the proposal relates to specific amounts of cash or stock
dividends.

0) Question 10: What procedures must the company follow if it intends to exclude my proposal?

(1) lfthe company intends to exclude a proposal from its proxy 
materials, it must file its reasons

with the Commission no later than 80 calendar days before it :fles its definitive proxy statement
and form of proxy with the Commission. The company must.simu1taneously provide you with a
copy of its submission. The CommIssion staff may permit the company to make its subpission
later than 80 days before the company fies its definitive proxy statement and form of proxy, if

the company demonstrates good cause for missing the deadline.

(2) The company must fie six paper copies of the following:

. (i) The proposal;

(n) An explanation of why the company believes that it may exclude the proposal, which should,
ifpossib1e, refer to the most recent applicable authority, such as prior Division letters issued
under the rule; and

(ii) A supportng opinion of counsel when such reasons are based on matters,of state or foreign
law.

(k) Question 11: May i submit my own statement to the Commssion respondig to the
company's arguents?

. Yes, you may submit a response, but it is not required. You should tr to submit any response to
us, with a copy to the company, as soon as possible afer the company makes its submission.
This way, the Commssion staff wil have time to consider fully your submission before it issues
its response. You should submit six paper copies of your response.

(I) Question 12: If the company includes my shareholder proposal in its proxy materials, what
inormation about me must it include along with the proposal itself?

5



(1) The company's proxy statement must include your name and address, as well as the number
of the company's voting securties that you hold. However. instead of providing that information,
the company may intead include a statement that it wil provide the information to shareholders
promptly upon rec~iving an oral or written request.

(2) The company is not responsible for the contents of 
your proposal or supporting statement.

(m) QuestioJt 13: What can I do if the company includes in its proxy statement reasons why it
believes shareholders should not vote-in favor of my proposal, and I disagree with some ofits
statements?

(1) The company may elect to include in its proxy statement reasons why it believes shareholders
should vote against your proposaL. The company is allowed to make arguments reflecting its own
point of view, just as you may express your own point of view in your proposal's supporting
statement.

(2) However, if you believe that the company's opposition to your proposal contains materially
false or misleadg statements that may violate our anti-fraud rule, §240.14a-9, you should

promptly send to the Commission staff and the company a letter explaining the reasons for your
view, along with a copy ofthe company's statements opposing your proposaL. To the extent
possible, your letter should include specific factual information demonstrating the inaccuracy of
the company's claims. Time permtting. you may wish to tr to work out your differences with

- the company by yourself before contacting the Commission staff.

(3) We requie the company to send you a copy of its statements opposing your proposal before
it sends its proxy materials, so that you may brig to our attention any materially false or
lhsleading statements, under the following tieframes:

(i) If our no~action response requires that you make revisions to your proposal or supporting
statement as a condition to requiring the company to include it in its proxy materals, then the
company must provide you with a copy of its opposition statements no later than 5 calendar days
after the company receives a copy of your revised proposal; or

(ii) In all other cases. the company must provide you with a copy of its opposition statements no
later than 30 calendar days before its fies definitive copies of its proxy statement and form of
proxy under §240.14a-6.

6
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Grant & Eisenhofer P.A.

1920 L Slreei. No\\. Suiie 400
Wcishingion. DC 20036

Tel: 202.783-6091 . Fax: 202.3505908

Chase ;-.ianhanan Centre
1201 :-ortli Marl,ei Sireel
wilmington, DE 19801

Te-l: 302-622-7000' Fax: 302.622'7100
485 Lexington Avenue

Nevl York, NY 100lï
Tel: 646-ï22.8500 . Fax: 646.ï22-850i

\\'ww.gelciw.coni

Direct Dial: 302-622-7065
Email: mbarrvlWgcluw.com

April 1, 2008

VIA OVERNIGHT MAIL AND FACSIMILE

Securites and Exchange Commission
Division of Corporation Finance
Offce of Chief Counsel
100 F Street, N.E.
Washington, DC 20549

Re: Shareholder Proposal Submitted by Lucian Bebchuk for Inclusion in
Electronic Arts, Inc,'s 2008 Proxy Statement

Ladies and Gentlemen,

This letter is submitted on behalf of our client, Lucian Bebchuk ("Bebchuk") in
connection with the shareholder proposal which Bebchuk submitted to Electronic Ars,
Incorporated ("EA" or the Company") for inclusion in the Company's 2008 Proxy Statement
(the "Proposal").

We have received a letter dated March 26, 2008 from EA to the Staff of the Division of
Corporation Finance (the "Staff) of the U.S. Securities and Exchange Commission (the
"Commission") requesting the Staffs concurence that it wil not commence enforcement if the
Company excludes the Proposal from its 2008 Proxy Statement (the "No-Action Request").
Please be advised that we intend to submit a response to the No-Action Request, which we wil
provide to the Commission no later than Wednesday, April 16,2008.

Please contact me in the event that you require our response before the above-specified
date or if the proposed timing of our response is otherwise unacceptable.

Sincerely,

f)¡A V Û,v~'-
Michael J. Barr

bc0v/ fA 

i \ .

a i. ~

cc: Robert Plesnarski, Esquire (via fax)
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Tel: 202-783-6091 . Fax: 202.35059()8
Grant & Eisenhofer PA.

Chase Manhallcn Cenire
1201 North Markel Street
Wilmington, DE 19801

Tel: 302-622'7000' Fax: 302-622.7100

Michael J. Barry
Director

Tel: 302-622-7065
mbarryiigelaw.com

www.gelaw.com

Direct Dial: 302-622-7065
Email: mbany(êgelaw.com

April 18, 2008

VIA EMAIL AND FACSIMILE

U.S. Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counsel
100 F Street, N.E.
Washington, DC 20549

Re: Shareholder Proposal Submitted by Professor Lucian Bebchuk for Inclusion in

Electronic Arts. Inc.'s 2008 Proxy

Ladies and Gentlemen,

Ths letter is submitted on behalf of our client, Professor Lucian Bebchuk ("Bebchuk"),
in response to the leter dated March 26, 2008 (the "No Action Request"), sent on behalf of
Electronic Ar, Inc. ("EA" or the "Company") by O'Melveny & Myers LLPj to the Division of
Corporation Finance of the Securties and Exchage Commission (the "Division"), in which the
Company maintans that the shareholder proposal submitted by Bebchuk (''Proposal'') may be
excluded frm the Company's 2008 proxy statement pursuant to various subsections of Rule
14a-8(i).

We write to inform you that Prof Bebchuck has fied a complaint in the United States
Distrct Court for the Souther Distrct of New York (attached as Exhibit A), seekig a
declaratory judgment and requesting injunctive relief requiring that EA include the Proposal in
its 2008 proxy materials. Consequently, consistent with The Division of Corpration Finance:
Staff Legal Bulletin No. 14, we ask the Staff to "express no view with respect to the company's
intention to exclude the proposal from its proxy materals."

Sincerely,?~~...
MiC~rr --~

cc: Rober Plesnarslc, Esquire w/encL. ..
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IN THE UNTED STATES DISTRICT COURT

FOR THE DISTRCf OF NEW YORK
-----------------------------------------------~---------- ----- x

LUCIAN BEBCHU,

Plaintiff.

-v.- Civ.

ELECTRONIC ARTS, INCORPORATED

Defendant.
-----------------------------------------------------------x

'U" A~~ '1.8"?n~~ cT ~

U.:3~D:e:D. -N.
CASHIERSCOMPLAINT

Lucian Bebchuk ("Bebchuk" or "Plaintiff'), by his undersigned counsel, alleges as

follows:

INODUCTION
~

1, Plaintiff brigs ths action for a declartory judgment and injunctive relief to

vindicate hi rights as a shareholder of Electronic Ar, Incorporated ("EA" or the "Company")

to have EA include with its proxy materials a shareholder proposal submitted by Plaintiff (the

"Proposal") that EA wrongfully intends to exclude when it issues its 2008 proxy materials in

violation of Section l4a of the Securities and Exchange Act (the "Exchange Act") and Rule 14a-

8 promulgated thereunder.

2. The Proposal is precatory and request that the board of directors of EA (the

"Board") submit to a shareholder vote an amendment to the Company's certficate of

incorporation or bylaws ("Suggesed Amendment") that, if approved, would require the

Company to include in its anual proxy materials proposals submitted by large shareholders that

meet certai procedural and substtive requirements.



JURISDICTION AND VENUE

3. The claim asserted herein anses under and pursuant to Section 14(a) of the

Securities and Exchange Act, 15 U.S.C. §78n, and Rule 14a-8, 17 C.F.R. § 240.l4a-8,

promulgated thereunder.

4. This Court bas jursdction over the suject matter of this action pursuant to 28

U.S.C. §§1331 and 1337 and Section 27 of the Exchange Act, 15 V.S.C. §78aa.

5. The Court has personal jurisdiction becuse EA solicits proxies in this Distict.

Furthermore, EA maintains a contiuous and systematic presence in this District by, inter alia,

marketing and seIlng EA products in the District.

6. Venue is proper in this Distrct pursuant to Section 27 of the Exchange Act

because Defendant transacts business in the state and under 28 V.S.C. §1391(b) because

Defendant "resides" in the District.

7. In connection with the acts alleged in this complaint, Defendant, directly or

indiectly, used the means and instmentalities of interstate commerce, including but not limited

to, the mails and intersate telephone communicaions.

THE PARTIS

8. Plaintiff Lucian Bebchuk is the WiIUam J. Friedman and Alicia Townsend

Friedman Professor of Law, Economics, and Finance and Director of the Program on Corporate

Governance at Harard Law SchooL. He has owned 60 shars of Electronic Arts continuously

for over one yea and is a resident of Cambridge, MA.

9. EA is a Delaware corpration and maintans its corporate headquarters at

Redwood City, CA.
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BACKGROUND

A. The Regulatory Scheme

10, Section 14(a) of the Securties Exchange Act of 1934 (the "1934 Act") renders

unlawful the solicitation of proxies in violation of the SEC's rules and regulations, which are

codified at 17 C.F.R. § 240.14a-1 et seq.

1 i . SEC rules promulgated under the 1934 Act contan a so called "town hall

meeting" provision, which grts shareholders a federal law right to have proposals included in

corporate proxy materials. See Rule 14a-8, 17 C.F.R. § 240.14a-8. Under the town hall meeting

rule, if a shareholder proposa meets certain requirements, a company must include the

shareholder's proposal in the company's proxy statement. 17 C.F.R. ir 240.14(a)(m).

12. Rule 14a-8(bXl) requires, among other things, that to be eligible to submit a

proposal, the shareholder "must have continuously held at leat $2,00 -in market value, or i %,

of the company's securties entitled to be voted on the proposal at the meeting for at least one

year prior by the date on which (the shareholder) submitrted) the proposaL." 17 C.F.R. §

240.14a-8(b)(1). Procedurally, the rule reuires that shareholder proposals be limited to 500

words (17 C.F.R. § 240. 14a-8(d)), and must be submitted to the Company no i~ter than 120 days

before the publication of the company's proxy statement. 17 C.F.R. § 240.14a-8(e)(2).

13. If a shareholder satisfies the eligibility and procedurl requirements, Rule 14a-8

grants sharholders a federal right to require the company to include the sharholder's proposal

in the company's proxy materials, unless the proposal faUs within thirteen specifically

enumerated categories for which the company is not required to include the proposaL. These

categories are listed in Rule 14a-8(i) as follows:

(1) Improper under state law; If the proposa is not a proper subject for
action by shareholders under the laws of the jursdiction of the company's
organization; . . .
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(2) Violation of law: If the proposal would, if implemented, cause the

company to violate any state, federal, or foreign law to which it is subject; .

(3) Violation of proxy rules: If th proposal or supporting sttement is
contrary to any of the Commission's proxy rules, including § 240.14a-9,
which prohibits materially false or misleading statements in proxy soliciting
materials;

(4) Personal grievance; special interest: If the proposal relates to the redress
of a personal claim or grievance against the company or any other person, or
if it is designed to result in a benefit to you, or to further a personal interest,
which is not shared by the other shareholders at large;

(5) Relevance: If the proposa relates to operations which accunt for less
than 5 percent of the company's tota asets at the end of its most recent
fiscal year, and for less than 5 percent of its net eargs and gross saes for

its most recent fiscal year, and is not otherwse significatly related to the
company's business;

(6) Absence of power/authority: If the company would lack the power or
authority to implement the proposal;

(7) Management functions: If the proposal deals with a matter relating to the
company's ordinary business operations;

(8) Relates to election: If the proposa relates to a nomination or an election
for membership on the company's board of directors or analogous governing
body or a procedure for such nomination or election;

(9) Conflicts with company's proposal: If the proposal directly conflcts
with one of the company's own proposals to be submitted to shareholders at
the same meeting;

(10) Substantially implemented: If the company has alredy substantially
implemented the proposal;

(11) Duplication: If the proposa substantially duplica another proposal
previously submitted to the company by another proponent that wil be
included in the company's proxy materals for the sae meeting;

(12) Resubmissions: If the proposal deas with substantially the same
subject mater as another proposa or proposals that has or have been
previously included in the company's proxy materials within the preceding 5
calendar years, a company may exclude it from its proxy materials for any
meeting held within 3 calendar years of the last time it was included if the
proposal received:
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(i) Les than 3% of the vote if proposed once within the
preceding 5 calendar years;

(ii) Less than 6% of the vote on its last submission to
sharholders if proposed twice previously within the preceding
5 calendar years; or

(üi) Less than 10% of the vote on its last submission to
shareholders if proposed thee times or more previously withi
the preceding 5 calendar years; and

(13) Specific amount of dividends: If the proposal relates to specific
amounts of cash or stock dividends.

14. In other words, if a shareholder satisfies the procedural and eligibilty

requirements for submitting a shareholder proposal, Rule 14a-8 establishes a federal right for that

shareholder to require the company to include in its proxy materials a properly submitt

proposal, and a company canot exclude a shareholder's proposal from the company's proxy

materials unless the company meets its burden of demonstrating that the proposal falls within

one of the thirteen enumerated exclusions to the Rule. If the company fails to meet its burden,

the company must include the proposal in the company's proxy materals.

B. Plaintiffs' Shareholder Proposal

15. On Februar 20, 2008, PlaíntiffBebchuk submitted the Proposal to EA.

16. Plaintiff is a shareholder of EA, and meets the eligibility requirements for the

submission of sharholder proposals to the Company established by SEe Rule 14a-8(b)(1), 17

C.F.R. § 240.14a-8(b)(1). Specificaly, at the time he submitted the Proposal, Plaintiff had

"continuously held at least $2,000 in market value, or 1%, of the company's securities entitled to

be voted on the proposa at the meeting for at leat one year" prior to submitting the Proposal.

17. In submittng the Proposa, Plaintiff complied with the procedural requirements

established by SEC Rule 14a-8(d), 17 C.F.R. § 240.14a-8(d), becuse the Proposal contaed

fewer than 500 words, and SEe Rule 14a-8(e)(2), 17 C.F.R. § 240.14a-8(e)(2), because the
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Proposal was submitted to the Company no later than 120 days before the publication of the

Company's proxy statement.

i 8. The Proposal and Supportng Statement stated:

REOLVED that stckholders of Electronic Arts, Incorprated recommend
that the Boar of Diretors, to the extent consistent with its fiduciar duties,
submit to a stockholder vote an amendment to the Corpration's Certficate
of Incorpration or the Corporation's Bylaws that sttes tht the Corporation

(1) shall, to the extent permitted by law, submit to a vote of the stockholders
at an anual meeting any Qualified Proposa to amend the Corporation's
Bylaws; (2) shall, to the extent permitted by law, include any such Qualifed
Proposal in the Corpration's notice of an anua meeting of the
stockholders delivered to stockholders; and (3) shaH, to the extent permtted
by law, allow stockholders to vote with respect to any such Qualified

Proposal on the Corporation's proxy card for an annual meeting of
stockholders. "Qualified Proposals" refer in this resolution' to proposals
satisfying the following requirements:

(a) The proposal was submitted to the Corporation no later than 120
days followig the Corporation's preceding annual meeting by one

or more stockholders (the "Intiator(s)") that (i) singly or together
beneficially owned at the time of submission no less than 5% of the
Corpration's outstnding common shares, (ii) represented in
writing an intention to hold such shares through the date of the
Corpration's annual meeting, and (iíi) each beneficially owned
continuously for at least one yea prior to the submission common
shares of the Corporation wort at leat $2,000.00;

(b) If adopted, the proposal would effect only an amendment tó the
Corpraton's Bylaws, and would be valid under applicable law;

(c) The proposal is a prope action for stockholders under state law and
does not deal with a mattr relating to the Corpration's ordinary
business operations;

(d) The proposal does not exceed 500 words; and

(e) The Iitiator(s) furished the Corporation withn 21 days of the
Corporation's request any information that was' reasonably

requeste by the Corpration for determining eligibilty of the
Iitiator(s) to submit a Quaified Proposal or to enable the
Corpraion to comply with applicable law.
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SUPPORTING STATEMENT:

Statement of Professor Lucian Bebchuk: In my view, when stockholders
representing more than 5% of the Corpration's common shares wish to
have a vote on a Bylaw amendment proposal satisfying the conditions of a
Qualified Proposal, it would be desirable to faciltate such a vote. Current
and futue SEC rules may in some cass allow compares - but do not
curntly require them - not to place proposals for Bylaw amendments

initiated by stckholders in the Corpration's notice of an anual meeting
an proxy card for the meeting. Even stockholders who believe that no

changes in the Corporation's Bylaws are curntly worth adopting should
consider voting for my proposa to express support for faciltating
stockholders' abilty to decide for themselves whether to adopt Bylaw
amendments intiated by stockholders. Note that, if the Board of Directors
were to submit the proposed change in the Certificate of Incorporation or
Bylaws to a stockholder vote, the change would occur only if the
stockholders approve it.

I urge you to vote for ths proposal.

19. A letter accompanying the Proposal from Lucian Bebchuk stated as follows:

I am the owner of 60 shares of common stock of Electronic Art
Incorprated (the "Company"), which I have continuously held for more
than i year as of today's date. I intend to continue to hold these securties

though the date of the Company's 2008 annual meeting of shareholders.

Pursuant to Rule 14a-8, I enclose herewith a shareholder proposal and
supportng statement (the "Proposal") for inclusion in the Company's proxy
materials and for presentation to a vote of shareholders at the Company's
2008 anual meeting of shareholders.

Pleae let me know if you would like to discuss the Proposal or if you
have any questions.

20. In a letter dated March 3, 2008, Electronic Arts informed Plaintiff that it received

the Proposal. In that letter, it also requesed that Plaintiff send a letter frm the record holder of

his EA stok verifyng that, at the time the Proposal was submitted, Plaintiff continuously held

the stock for at leat one year.

21. On March 12, 2008, Plaintiff forwarded a lettr to EA from Andrew Kling, Client

Servce Specialist at Charles Schwab, Plaintiffs broker, stating that as of Marh 10, 2008,
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Bebchuk held 60 shares of EA in an individual Charles Schwab brokerage account and

continuously held that stock for more than 15 month prior to March 10,2008.

22. On Marh 26~ 2008, EA submitted, though its counel O'Melveny & Meyers

LLP, a letter ("No Action Reques") to the sta (the "Sta') of the Division of Corporation

Finance of the U.S. Securties Exchange Commission (the "Commission") requesting

concurrence of the Staff that the proposal may be excluded from ENs proxy materials for the

2008 Annual Meeting of Stockholders ("2008 Annual Meeting") as well as confirmation that the

Staff would not recommend an enforcement action to the Commission if the Company omitted

the Proposal from these proxy materials.

C. No Action Process

23. The Division of Corpration Finance: Staff Legal Bulletin No. 14 ("Legal

Bulletin No. 14") describes the No-Action proces that EA invoked with its No Action Request:

Our role begins when we receive a no-action request from a company. In
these no-action requests, companes oftn assert that a proposal is
excludable under one or more par of rule 14a-8. We analyze each of the
bases fOl-exclusion that a company assert, as well as any arguments that the
shareholder chooses to set fort, and determine whether we concutin the
company's view.

24. Legal Bulletin No. 14 further states that a No Action Lettr fro'm the Staff only

reflects the Staffs informal views:

Our no-acon responses only reflect our informal views regarding the
application of rule 14a-8. We do not claim to issue "rulings" or "decisions"
on proposals that companes indicate they intend to exclude, and our
determinations do not and canot adjudicate the merits of a company's

position with rect to a proposal. For example, our decision not to

recommend enforcement action does not prohibit a shaeholder from
pursuing rights that he or she may have against the company in court should
management exclude a proposal from the company's proxy materials.

25. The Staff will not issue a No Action letter when a shareholder pures his right to

include his shareholder proposal in a proxy statement though litigation in the cour. See Legal
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Bulletin No. 14 ("Where the arguments raised in the company's no-action request are before a

court of law, our policy is not to comment on those arguments. Accordingly, our no-action

response will express no view with respect to the companis intention to exclude the proposal

from its proxy materials.").

D. The Shareholder Proposal Does Not Violate Rule 14a-8

26. Contr to ENs statements in the No Action Reques, the Proposal may not be

properly omitted from the Company's Proxy materials in reliance on the provisions of Rule 14a-

8. In fact, Rule 14a-8 requires inclusion ofthe Proposa.

27. In its No Action Request, EA advanced four arguments that the Proposal may be

excluded under Rule 14a-8(i):

a. The Proposal is "contrry to the proxy rules, paricularly rule 14a-8;"

b. The Proposal somehow "cretes a process" that itself justies the exclusion of the

Proposal under "each such subparagraph of paragrph (i);"

c. The Proposa relates to the Company's "ordinar business" and thus can be

excluded under Rule 14a-8(i)(7); and

d. The Proposal is somehow "vage and indefinite" and therefore 'can be excluded

under Ruler 14a-8(i)(3).

Not one of these arguments has any merit.

28. First, ENs argument in its No Action Request that "the Proposal may be excluded

in reliance on rule 14a-8(i)(3) becuse it is contr to the proxy rules, parcularly rule 14a-8" is .

patently incorrt. EA based its argument on the possibilty that, if the Suggested Amendment

were ultimately adopted, EA might someday be required to include in its proxy materials

proposals that it otherwise would have discretion to exclude under 14a-8(i), and that such

requirement would be contrar to rule 14a-8. Ths asserton is wrong becaus, among other
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things, it is based on a misunderstanding and misconception of Rule 14a-8 and how it applies to

the Proposal.

29. Rule 14a-8, like other provisions of the SEe Rules governing the solicitation of

proxies, establishes a mandatory federal minimum standard for shareholder proposas that

companies are required to include in their proxy materials. It does not, however, itself provide

any prohibition against any sharholder proposals at alL. Wherea Rule 14a-(8)(ì) allows

companies to exclude proposals fallng within the thirteen categories enumerated in Rule 14a-

(8)(i), Rule 14a-(8)(i) does not force companies to omit such proposals nor prohibit them from

including such proposas. Indeed, a company that chooses to include a proposal that the

company otherwise may exclude would not be violating the federal proxy rules. And Rule 14a-

8 does not purport to limit or restrct a company's abilty to act, consistent with state law, to

establish internal rules and guidelines through its own corprate instruments, such as its bylaws

and certificate of incorporation, that regulate the extent to which and the ways in which the

company would exercise the discretion provided in Rule i 4a-8 to determine which proposals to

include in its proxy matenals.

30. Secnd, the Proposal is itself precatory and would not, even if approved by the

shareholders, effect an amendment to the Company;s bylaws or certficate of incorporation.

Rather, the Proposal merely urges the Company's Board of Directors to take the necesar steps

to amend the Company's bylaws to estalish rues that would then govern the Company's abilty

to exercise the discretion provided to it under Rule 14a-8(i) to exclude certin kinds of

shareholder proposals. Thus, ENs suggestion in the No-Action Request that the Proposa can be

excluded becuse it would somehow "create a process" that justifies exclusion of the Proposal

under "each such subparagraph of paraaph (i)" is completely misplaced.
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3 I . Third, the Proposal doe not relate to EA' s "ordinary business" and thus caot be

excluded under Rule 14a-8(iX7). The Proposa relates not to the Company's "ordinary business"

but to the adoption of change in a basic governance document of the Company - the Company's

bylaws or its certficate of incorpration - that would apply to the basic governance process of

by-law amendments. Indeed, the Proposal itself speifically sttes that a Qualified Proposal may

"not deal with a matter relating to the Corporation's ordinary business operations." Therefore,

even if the Suggestoo Amendment were enacted, EA could stil exclude shareholder proposals

that dea with its ordina business operations from its proxy materials.

32. Finally, the Proposal is neither vage nor indefinite, and thus canot be excluded

in reliance of Rule 14a-8(i)(3). ENs first argument, that the Proposal is "vague" because it

would somehow eliminate the application of Rule 14a-8 to the Company is frvolous. The

Proposal clealy would not eliminate the application of Rule 14a-8 to the Company, but, if

approved, would merely urge the Company's directors to estblish certn rules govering how

the Company would exercise the discretion provided to it under the Rule. The Proposa itself is

also highly paricularized and details exactly the fonn of guidelines which, if the Proposal is

approved, the shareholders would urge the Board to adopt. There is nothing vague or misleading

about the ProposaL.

F1RST CLAIM

VIOLATION OF SECl0N 14A OF TI SECURITIS EXCHAGE ACT
AND RULE 14A-8 PROMUGATED THREUNER AGAINST EA

33. Plaintiff repeats and realleges each and every allegation above as if fully set fort

herein.

34. The Proposal does not violate the substative or procedur requirements of Rule
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14a-8 and therefore EA is obligated under Rule 14a-8 to include the Proposal in its proxy

materials for the 2008 Annual Meeting.

35. EA has stated its opinion that it may legally exclude the Proposal from its proxy

materials for the 2008 Annual Meeting in its No Action Request.

36. If EA excludes the Proposal from its Proxy materials, Bebchuk will be denied his

legal rights as a stockholder under the 14a-8 town hall rule to inform shareholders about the

Proposa though EA's proxy materials for the 2008 Anual Meeting.

37. Plaintiff has no adequate remedy at law and faces imminent and irreparable loss

of its rights as a resu~t of EA's belief that it may omit the Propo~al from the Company's proxy

materials.

PRAYER FOR RELIEF

WHREFORE, Plaintiff reuests that this Cour enter a judgment providing the

followig relief:

A. Declaratory judgment that EA is required to include the Proposal in its 2008

proxy materials in accordance with Section 14(a) of the Securities Exchange Act.and Rule 14a-8,

17 C.F.R. §240.14a-8;

B. Injunctive relief compellng EA to include the Proposal in its proxy materials;

C. An order awarding Plaintiff his costs of litigation, including reasnable attorneys'

fees, pursant to the common benefit rule; and

D. Any other relief as the Cour deems just and proper.
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Dated: April 18, 2008 ~ "Ja~ Eise ofer
M' ael J. Bary
GRANT & EISENHOFER, P,A.
Chase Manhattan Centre
1201 N. Market Strt

Wilmington, DE 19801
Tel: 302-622-7000

Fax 302-622-7 i 00

Attorneys for Plainti
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WASHINGTON, D.C.

April 28, 2008

By electronic mail (cjletters(§ec.gov)

U.S. Securties and Exchange Commssion
Division of Corporation Finance
Offce of Chief Counsel

100 F Street, NE
Washington, DC 20549

Re: Shareholder Proposal Submitted bv Lucian Bebchuk

Ladies and Gentlemen:

We submit this correspondence on behalf of our client Electronic Ars Inc. ("EN' or the
"Company"), in response to correspondence submitted to the staff (the "Staff') of the Division of
Corporation Finance of the U.S. Securties and Exchange Commission (the "Commission") on
behalf of Lucian Bebchuk (the "Proponent") regarding a request for no-action relief (the "No-
Action Request") submitted by the Company on March 26, 2008. That correspondence requests
that the Staff "express no view with respect to the company's intention to exclude" the
shareholder proposal (the "Proposal") submitted by the Proponent from the Company's proxy
materials for its 2008 Anua Meeting of Stockholders (the "2008 Anual Meeting"). The
Proponent's letter dated April 18, 2008 is attached hereto as Exhbit A. The No-Action Request
is attached hereto as Exhbit B.

Copies of ths correspondence are being sent concurently to the Proponent and his
representatives.

i. Back2l0und and Overvew

Upon receipt of the Proposal, the Company followed the process that is required by rule
14a-8(j and submitted the No-Action Request seeking the Staffs concurence with its view that
the Proposal could be omitted from the proxy materials for the 2008 Anual Meeting. The
Proponent advised the Staff that he would respond to the No-Action Request by April 16,2008
and requested that the Staff not respond to the No-Action Request until that time. Although the
precedent under rule 14a-8 with regard to the Proposal clearly demonstrates that the Company
may omit the Proposal from its proxy materals, consistent with the Staffs long-standing policy
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of peritting a reasonable time for a proponent to respond to a no-action request, the Staff did

not respond. Twenty-four days after the Company submitted the No-Action Request, rather than
parcipating in or allowing completion of the Commission's rule 14a-8 process that he relied
upon in submitting the Proposal, the Proponent filed a Complaint in the Souther Distrct of New
York seeking an injunction and declaratory relief that his Proposal be included in the proxy
materals for the 2008 Anual Meetig (the "Complaint"). On that same day, after previously
requesting that the Staff not answer the No-Action Request until the Proponent responded to the
Staff, the Proponent's representatives submitted corresondence to the Staff seeking to preclude
the Staff from expressing any opinion on the still-pending No-Action Request because it was
now the subject of pending litigation.

Durng ths proxy season, the Proponent has used the Commssion's rule 14a-8
shareholder proposal process to submit substantially similar proposals to 12 public companes
(including EA). Each of those 12 companes determined that rule 14a-8 did not require them to
include the proposal in their proxy materals and, as required by the Commission's rule J 4a-8
process, each of those 12 companies submitted a no-action request to the Staff seeking
concurrence in its view that the proposal could be omitted from its proxy materals. The
Proponent has never responded to the substance of those no-action requests. Rather, in all 12
instances, the Proponent has abused the Commission's rule 14a-8 process by requirng company
action under that process and then, in all 12 instances, tang steps intended to preclude the
company from reaching the conclusion of that process at the Commission. Specifically, in all 12
instances, the Proponent has wrtten to the Staff requesting that the Staff not express a view
regarding the proposal until he has been afforded an opportty to respond to the no-action
request and then, takng advantage of the Staffs resulting delay in expressing a view on the
proposal, he has sought to prevent a response from the Staff or the Commission by either
withdrawing the proposal or instigating litigation.

II. The Staff is not Precluded from Respondine: to the No-Action Request

The Proponent seeks to preclude the Staff from responding to the Company's No-Action
Request by citing to the policy guidance stated in Staff Legal Bulletin 14 ("SLB 14").
Specifically, the Proponent refers to Question 9 in Section B of SLB 14, which states:

"Where the arguents raised in the company's no.-action request are before a
court oflaw, our policy is not to comment on those arguents. Accordingly, our
no-action response wil express no view with respect to the company's intention
to exclude the proposal from its proxy materials."

The Staffs policy position expressed in SLB 14 is consistent with a number of no-action
positions expressed by the Staff However, neither that policy nor any Commission rule
prohibits the Staff or the Commission from expressing a view on a matter that is a current source
oflitigation before a cour oflaw. We believe that the actions of the Proponent with regard to
ths Proposal and substantially similar proposals submitted to 11 other public companies durng
ths proxy season demonstrate an abuse of the rule 14a-8 process that demands a response by the
Staff or the Commission. We believe that the Staff or the Commission must express a view with
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regard to the No-Action Request to prevent fuer abuse of the Commission's rule 14a-8 process
by the Proponent.

III. The Commssion-Mandated and Commssion-Admiistered Process Re2ardin2

Shareholder Proposals

/I

In adopting rule 14a-8 (and modifyg that rule numerous times since its original
adoption), the Commssion has used notice and comment rulemakng to balance the obligations it
imposes on companes with the costs that result from those obligations. 1 In rule 14a-8, the
Commission mandates that public companes must comply with a process for Commission and
Staff pre-determination of the application of rule 14a-8 to each paricular shareholder proposal.
The Commission's rules do not provide public companes with an opportty to "opt-out" of

rule 14a-8; public companes lack the ability to elect not to comply with the requirements
established by the Commission.

As discussed in the Commission's December 2007 Release No. 34-56914, the failure of
the Commission and the Staff to administer the rule 14a-8 process would result in inappropriate
uncertinty and expense for companes that are attempting to meet the requirements of that
process. Specifically, the Commission stated, with regard to the need to respond to the Second
Circuit's decision in AFSCME vs. AIG,2 "(i)naction by the Commission would thus promulgate
fuer uncertainty and leave both shareholders and companes is a position of 'every litigant for
himself.. .benefit(ing) neither the shareholders nor the companes.,,3 The Commission and the
Staff are faced with a similar situation here, as inaction would demonstrate the path by which all
shareholders with proposals that do not meet the requirements of rule i 4a-8 may evade
Commission administration of rule 14a-8 and subject companes to uncerainty and expense that
is far beyond the intention of the rule.

The Commssion's concerns expressed in Release No. 34-56914 are paricularly
heightened where, as here, a proponent seeks to use the theat of litigation to deter companies
from availing themelves of the rule 14a-8 no-action letter process when faced with a proposal
that they believe is not in the best interest of their shareholders as a group and is not consistent
with the requirements of rule 14a-8. Unless the Commission taes action in ths matter by
completing the rule i 4a-8 process and affording the Company the opportnity to receive
concurence in its omission of the Proposal, the mere theat oflitigation is more likely to create
uncerainty regarding compliance with rule 14a-8 and, as such, will deter companies from
seeking to omit inappropriate shareholder proposals in the futue.

See Release No. 34-3347 (Dec. 18, 1942), Release 34-4037 (Dec. 17, 1947), Release No. 34-4185 (Nov. 5,
1948), Releas No. 34-4979 (Jan 6,1954), Releas No. 34-12999 (Nov. 22,1976), Release No. 34-20091

(Aug. 16, 1983), Release No. 34-40018 (May 21, 1998), and Release No. 34-56914 (Dec. 6, 2007).

2 American Federation of State County and Muncipal Employees. Employees Pension Plan ("AFSCME") v.
American International GrouP. Inc. ("AIG"), 462 F.3d 121 (2d Cir. 2006).

3 See Exchage Act Release No. 34-56914 (Dec. 6, 2007) (the "2007 Final Release") at page 12.
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The failure of the Commission to tae action to administer the rule would impose
signficant uncerainty and expense upon public companes that are merely trng to comply with
the rule's requirements. As the Commssion stated in Release No. 34-56914:

The Commission has a fundamental responsibilty to make sure that the rules and
regulations it adopts have clear meaning so that the regulated community can
conform its conduct accordingly. 

4

It is, therefore, incumbent upon the Commission to tae all appropriate actions to provide for a
consistent, national application of rule 14a-8.

IV. The Proponent's Abuse of the Commssion's Shareholder Proposal Process

Necessitates a Staff or Commssion Response to the No-Action Request

Durig ths proxy season, the Proponent has used the Commission's rule 14a-8

shareholder proposal process to submit a substantially similar proposal to 12 public companes.
Each of the 12 companies receiving the proposal took the view that rule 14a-8 did not require
them to include those proposals and, as required by the Commission's rule 14a-8 process, they
submitted no-action requests to the Staff seekig to exclude those proposals based upon varous
substantive bases permitted by rule 14a-8(i). In the first I I instances, after submitting the
proposal and subjecting the company to the time and expense required to comply with the
Commission's rule 14a-8 process, the Proponent requested that the Staff not express a view until
he had responded. Then, in each instance, the Proponent withdrew his lroposal before the Staff
could express a view on the merts of each company's no-action letter.

The Proponent modified his proposal slightly and submitted it to a twelfth company --
EA. EA deterined that rule 14a-8 did not require the Company to include the Proposal and, as
required by the Commission's rule 14a-8 process, submitted a no-action request to the Staff
Again, the Proponent requested that the Staff not express a view until he could submit a response
to that No-Action Request. Before submittg a response to the Staff the Proponent filed the
Complaint seekig declaratory relief with respect to the arguents set fort by the Company in
its request for no-action relief to the Staff The Proponent then submitted a resonse to the Staff,
in which he demanded that the Staff not express a view on that no-action request.
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See International Paper Company (Feb. 5,2008) (proposa withdrawn); Consolidated Edison. Inc. (Feb. 5,
2008) (proposal withdrwn); Omncom Group Inc. (Feb. 4, 2008) (proposal withdrwn); Xerox
Corporation (Feb. 2, 2008) (proposal withdrwn); Time Warer Inc. (Feb. 1,2008) (proposa withdrwn);
The Home Depot. Inc. (Feb. 1,2008) (proposal withdrwn); The Gap. Inc. (Jan. 3 1,2008) (proposal
withdrawn); Scherig-Plough Corporation (Jan 3 I, 2008) (proposal withdrawn); McDonald's Corporation

(Jan. 3 i, 2008) (proposal withdrwn); Exxon Mobil Corporation (Jan. 3 I, 2008) (proposal withdrawn); and
El Paso Corporation (Jan. 23, 2008) (proposal withdrwn).
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The Proponent has never submitted substative correspondence to the Staff explaining
his belief as to why his proposal is required to be included in a company's proxy materals
pursuat to rule 14a-8. In all 12 instaces, the Proponent has used the Commission's rule 14a-8

process to require company action under that process and in all 12 instances he has taken action
seeking to preclude the company from reaching the conclusion of that process at the
Commssion.

The Proponent appear intent on preventing the Staf from expressing an opinion on
no-action requests relating to his proposals by requesting a delay in the Staffs paricipation in

the process mandated by the Commssion and then either withdrawing the proposal or instigating
litigation and claiming that such litigation precludes the Staff from expressing a view on a
no-action request that was properly placed before them. The Proponent's manpulation of the
rule 14a-8 process demonstrates an effort to remove the Commssion and the Staff from
adinisterng the rule 14a-8 shareholder proposal process. We believe that the Proponent's

actions demonstrate an intentional abuse of the Commission's rue 14a-8 shareholder proposal
process that is intended to frstrte the Commission's rulemaking intent and, thus, necessitate a
response by the Commission and its Staff.

V. Conclusion

While we believe that the Proponent's Complaint contains a number of inaccuracies
regarding the application of rule 14a-8 to the Proposal, it is not the purose of ths
correspondence to address those inaccuracies. Rather, we are requesting that the Commission or
the Staff merely respond to the No-Action Request that the Commssion's rules requied the
Company to prepare and submit. It is necessar and imperative for the continued effective
administration of rule 14a-8 that the Commission or the Staff express a view in response to the
No-Action Request and not accept the Proponent's request that they be a silent paricipant in the
continued abuse of the Commission's rule 14a-8 process.

Based on the foregoing and the discussion set fort in the No-Actión Request, on behalf
of the Company, we respectfully request the concurence of the Staff that the Proposal may be
excluded from the Company's proxy materials for the 2008 Anual Meeting.

If you have any questions or would like any additional information regarding the
foregoing, please do not hesitate to contact the undersigned at 310-246-6816 or Rebekah Toton
at 202-383-5107. Please transmit your response by fax to the undersigned at 310-246-6779. The
fax number for the Proponent is 617-812-0554.

Attachments
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cc: The Honorable Chrstopher Cox
Chairman, u.s. Securities and Exchange Commission

The Honorable Paul S. Atkins
Commssioner, U.S. Securties and Exchange Commission

The Honorable Katheen L. Casey

Commissioner, U.S. Securties and Exchange Commission

John W. Whte, Director
Division of Corporation Finance
U.S. Securties and Exchange Commission

Lucian Bebchuk
1545 Massachusetts Avenue
Cambridge, MA 02138

Michael Bar
Grant & Eisenhofer P.A.
Chase Manatt Centre
1201 North Market Street
Wilmington, DE 19801

Stephen G. Bené
Senior Vice President, General Counsel, and Secretar
Electronic Ar Inc.
209 Redwood Shores Parkway
Redwood City, CA 94065

Rober T. Plesnarski
Rebekah J. Toton
O'Melveny & Myers, LLP
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4HS i~-xington Avenue
New York. I''Y 10017

Tp.1: fi4fi722.II,SOO . Fax: ()46.722850¡

1920 L Street. NW. SUlle 400
Washlnllton. DC 200:~6

Tel: 202-783-691 . Fax: 202.:l50.5001l
Grant & Eisenofer P.A.

Michael J. Barry
DireCtor

Tet 302-622-7065
oibarryf/gelaw.coni

Chase Mmiliällö!l Cúiilie
1201 NOrth Market Street
Wilmington, DE 19801

Tet 302-622-700 . Pax: 302-622.7100

www.geJaw.com

Direct Dial: 302-622-7065
EmBìl: mba~gelBw_com

Aprl 18, 2008

VIA EMAIL AND FACSIMILE

u.s. Secties and Exchange Commission

Division of Corpmtion Finance
Offce of Chef Counsel
100 F Street, N.E.
Waslùngton, DC 20549

Re: Shareholder Proposal Submitted by Professor Lucian Bebchuk for Inclusion in
Electronic Arts. Inc.'s 2008 Proxy

Ladies and Gentlemen,

This letter is submitted on behalf of our client, Professor Lucian Bebchuk ("Bebchuk"),
in respnse to the letter dated March 26, 2008 (the "No Action Request"), sent on behalf of
Electronic Ar, Inc. ("EA" or the "Company") by O'Melveny & Myers LLP, to the Division of
Corpration Finance of the Secrities and Exchange Commission (the "Division"), in which the
Company maintains that the shareholder proposa submitted by Bebchuk ("Proposal") may be
excluded from the Company's 2008 proxy statement purant to varous subsections of Rule
14a-8(i).

We wrte to inform you that Prof. Bebchuck has fied a complaint in the United States
Distct Cour for the Souther Distrct of New York (attched as Exhibit A), seeking a
declaratory judgment and requestig injunctive relief requirg that EA include the Proposal in
its 2008 prxy materials. Consequently, consistent with rl1ie Division of Corpration Finance:

Staff Legal Bulletin No. 14, we ask the Staff to "express no view with respect to the company's
intention to exclude the proposal from its proxy materials."

Sinceely,

Michael ary

cc: Robert Plesnarski, Esquire w/encl. ~
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In:dge Rdlentin 08 C\l 371.6
IN THE UNITED STATES DISTCT COURT

i.'OR THE DISTRCT OF NEW YORK
________________ _______________________________________ --x

LUCIAN BEBCHUK,

Plaintiff.

-v.- Civ.

Defendant.
________.__________________________________________ x

'U ...;;.~:~J~

CASHIERS

ELECTRONIC ARTS, INCORPORATED

COMPLAINT

Lucian Bebchuk ("Bebchuk" or "Plaintiff"), by his undersigned counsel, alleges as

follows:

INODUCTION
~

1. Plaintiff brings this action fora declaratory judgment and injunctive relief to

vindicate his rights 8.'1 a shaeholder of Electronic Ar, Incorprated ("EA" or the "Company")

to have EA include with its proxy materials a shareholder proposal submitted by Plaintiff (the

"Proposal") that EA wrongfully intends to exclude when it issues its 2008 proxy materials in

violation of Section i 4a of the Securities and Exchange Act (the "Exchange Act") and Rule i 4a-

8 promulgated thereunder.

2. The Proposal is precatory and requess that the board of directors of EA (the

"Board") submit to a shaeholder vote an amendment to the Company's certificate of

incurpomLion or bylaws ("Suggested Amendment") that, if approved, would require the

Company to include in its anual proxy materials proposals submitted by large shareholders that

meet certain procedura iid substtive requirements.
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JlRISDICI0N AND VENUE

3. The claim asserted herein arses under and pursuant to Section 14(n) of the

Securties and Exchange Act, 15 V.S.C. §78n, and Rule 14a-8, 17 C.F.R. § 240. i 4a-8,

promulgate thereunder.

4. This Cour has jurisdiction over the subjec mattr of this action pursuant to 28

u.S.C. §§1331 and 1337 and Section 27 of the Exchange Act, 15 V.S.C. §78aa.

5. The Court has personal jurisdiction because EA solicits proxies in this Distrct.

Furtermore, EA maintains a continuous and systematic presence in this Distct by, inter alia,

marketing and sellng EA products in the Distrct.

6. Venue is proper in this Distrct pursuat to Section 27 of the Exchange Act

beause Defendant transacts business in the state and under 28 V.S.C. § 139 I (b) beuse

Defendant "resides" in the District.

7. In connection with the acts alleged in this complaint, Defendant, directly or

indirectly, used the means and instruentalities of interstate commerce, including but not limited

to, the mails and interstte telephone communications.

THE PARTIES

go Plaintiff Lucian Bebchuk is the Willam J. Friedman and Alicia Townend

Friedman Professor of Law, Economics, and Finance and Diretor of the Progr on Corporate

Governce at Harvard Law SchooL. He has owned 60 shares of Electronic Arts contìnuou~ly

for over one year and is a resident of Cambridge, MA.

9. EA is a Delaware corporation and maintans its corprate headquarters at

Redwood City, CA.

2
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BACKGROUND

A. The Regulatory Scheme

10. Section l4(a) of the Secunties Exchange Act of 1934 (the "1934 Act") renders

unlawful the solicitation of proxies in violation of the SEC's rules and regulations, which are

codified at 17 C.F.R. § 240.14a-l et seq.

i L SEC rules promulgated under the i 934 Act contan a so called "town hall

meetig" provision, which grats shareholders a federa law nght to have proposas included in

corporate proxy materials. See Rule 14a-8, 17 C.F.R. § 240.14a-8. Under the town hall meeting

rule, if a shareholder proposal meets certain requirements, a company must include the

shaeholder's proposal in the company's proxy statement. 17 C.F.R. , 240. 14(a)(m).

12. Rule 14a-8(bXI) reuires, among other things, that to be eligible to submit a

proposal, the sharholder "must have continuously held at least $2,000 in market value, or 1%,

of the company's secunties entitled to be voted on the proposal at the meeting for at leat one

year prior by the date on which (the shareholder) submitrted) the proposal." 17 C.F,R. §

240. 14a-8(b) (I). Procedurly, the rule require that sharholder proposals be limite to 500

words (17 C.F.R. § 240. 14a-8(d)), and must be submitted to the Company no later th 120 days

before the publication of the company's prox:y statement. 17 C.F.R § 240.14a-8(e)(2).

13. If a shareholder satisfies the eligibility and procedural requirements, Rule l4a-8

grats sharholders a federal right to require the company to include the sharholder's proposal

in the compay's proxy materials, unless the proposal falls within thirteen spcifically

enumerated categories for which the company is not required to include the proposal. These

categories are listd in Rule 14a-8(i) as follows:

(l) Improper under state law: If the proposal is not a proper subject for
action by shareholders under the laws of the jursdiction of the company's
organization; . . .

3
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(2) Violation of law: If the proposal would. jf implemented, cause the

compay to violate any state, federal, or foreign law to which it is subject; .

(3) Violation 
of proxy rnes: If the proposal or supporting statement is

contrary to any of the Commission's proxy rules, including § 240.14a-9,

which prohibits matenally false or misleaing stements in proxy soliciting
materials;

(4) Peronal grieviUce; :;pecial interest: If the proposal relates to the redress
of a personal claim or grievance against the company or any other person, or
if it is designed to result in a benefit to you, or to further a peonal interest,
which is not shared by the other sharholders at iarge;

(5) Relevance: If the proposal relates to operaons which account for less
than 5 percent of the company's tota assets at the end of its most recent
fiscal year, and for less than 5 percent ofitsnet eangs and gross sales for
its most reent fiscal year, and is not otherwse significatly relate to the
company's business;

(6) Absence of powerlauthonty: If the company would lack the power or
authority to implement the proposal;

(7) Management functions: If 
the proposal deals with a mattr relating to the

company's ordinary business opemtions;

(8) Relates to election: If 
the proposal relates to a nomination or an election

for membership on the company's board of directors or analogous governing
boy Dr a procedure for such nomination Dr election;

(9) Conflcts with company's proposal: If the proposal directly conflcts
with one of the company's own proposas to be submitt to sharholders at

the same meeting;

(10) Substatially implemented: If the company has alredy substantially
implemented the proposal;

(1 i) Duplicaton: If the proposa substatially duplicates another proposal

previously submitted to the company by another proponent that wil be
included in the company's proxy materials for the same meeting;

(12) Resubrnssions: If the proposal deas with substantially the sae
subject matter as another proposa or proposas that has or have been
previously included in the company's proxy materials within the preeding 5
calendar years, a company may exclude it from its proxy materials for any
meeting held within 3 calendar years of th las time it was included if the

proposal received:

4
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than 3% of the vote if propoed once within the
." 5 caendar year;

than 6% of the vote on its last submission to
,¡.'~rs if proposed twice previously within the preceding

r years; or

. s tha 10010 of th vote on its las submission to

¡ers ifproposed thre times or more previously within

,iing 5 calendar years; and

'iount of dividends: If the proposal relates to specific
or stock dividends.

I, ., if a sharholder satisfies the proceural an eligibility

'i.:' . iareholder prupu::al, Rule 14a-8 establishes a federal right for that

.Epany to include in its proxy materials a properly submitt

"J.; ~,t exclude a shareholder's proposal from the compay's proxy

,neets its burden of demonsting that the proposal falls within

L': exclusions to the Rule. If the company fails to meet its burden,

:'oposal in the company's proxy materials_

~ 1;, '. .' '. Proposal

2008, Plaintiff Bebchuk submitted the Proposal to EA.

:reholder of EA, and meets the eligibilty requiements for the

\; (;'; ,posals to the Company established by SEC Rule 14a-8(bXl), 17

'";.l,"\ ,::efically, at the tie he submittd the Proposal, Plaintiff had

':00 in market vtUue, or 1%, of the company's securities entitled to

).¡: . meeting for at leat one year" prior to submittíng the Proposal.

'.0 Proposal, Plaintiff compüed with the proceura requirements

" .

,Sed), 17 C.F.R. § 240.14a~8(d), because the Proposa contained

.EC Rule 14a-8(e)(2), 17 C.F.R. § 240.14a-8(e)(2), because the

5
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Proposal was submitted to the Company no later than 120 days before the publication of the

Company's proxy sttement.

18. The Proposal and Supprting Statement stated:

RESOLVED that stockholder of Electronic Ar, Incorprated reommend
that the Board of Diretors, to the extent consistent with its fiduciary duties,
submit to a stockholder vote an amendment to the Corpration's Certificate
of Incorpraon or the Corporation's Bylaws that states that the Corporation
(I) shall, to the extent peittd by law, submit to a vote of 

the :.'tockholders

at an anual meeting any Qualified Proposal to amend the Corporaion's
Bylaws; (2) shall, to the extent permitted by law, include any such Qualified
Proposal in the Corpration's notice of an anua meetng of the
stockholders delivered to stockholders; and (3) shall, to the extent permtt
by law, allow stockholders to vote with respect to any such Quaified
Proposal on the Corporation's proxy cad for an anual meeting of

stockholders. "Qualified Proposals" refer in uiis resolution to proposals

satisfying the following requirements:

(a) The proposal was submitted to the Corporation no later than 120
days following the Corpration's preceding annua meeting by one
or more stockholders (the "lnitiator(s)") that (i) singly or together
beneficially owned at the time of submission no less than 5% of the
Corporation's outstadig common shas, (ii) reprsented in
wrng an intention to hold such shar through the date of the
Corporation's anua meeting, and (iii) each beneficially owned
continuously for at least one yea prior to the submission common
shares of the Corpration wort at leat $2,000,00;

(b) If adopted, the proposal would effec only an amendment to the
Corpration's Bylaws, and would be valid W1der applicale law;

(c) The proposal is a proper action for stockholders under state làw and
does not dea with a matt relating to the Corporation's ordinar
business operations;

(d) The proposal doe not exceed 500 words; and

(e) The Initiator(s) furnished the Corporation within 21 days of the
Corpration's request any information that was reonably
reuested by the Corporation for determinig eligibilty of the
Initiator(s) to submit a Quaified Proposal or to enable the
Corpration to comply with applicable law.

6
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SUPPORTING STATEMENT:

Statement of Professor Lucian Bebchuk: In my view, when stockholders
representing more than 5% of the Corpration's common shares wish to
have a vote on a Bylaw amendment proposal satisfying the conditions of a
Qualified Proposal, it would be desirable to faciltate such a vote. Curent
and future SEC rules may in some cas allow compaies - but do not

currntly require them - not to place proposals for Bylaw amendments
initiated by stockholders in the Corpration's notice of an anua meeting
and proxy ca for the meeting. Even stockholders who believe that no

changes in the Corporation's Bylaws iie curntly worth adopting should
consider voting for my proposal to express support for facilitating
stockholders' abilty to decide for themselves whether to adopt Bylaw
amendments initiated by stockholders. Note that, if the Board of Directors
wee to submit the proposed change in the Certficate of Incorporation or
Bylaws to a stockholder vote, the chage would occur only if the
stockholders approve it.

I urge you to vote for this proposal.

19. A letter accompanyíng th6 Proposal from Lucian Bebchuk stated as follows:

I am the owner of 60 shaes of common stock of Electronic Art
Incorporated (the "Company"), which I have continuously held for more
than 1 year as of today's date. I intend to continue to hold these securities

though the date of the Company's 2008 annual meeting of shaeholders.

Pursant to Rule 14a-8, I enclose herewith a shareholder proposal and

supporting statement (the "Proposal") for inclusion in the Company's proxy
materials and for presentation to a vote of shareholders at the Company's
2008 anual meeting of shareholders.

Please let me know if you would like to discuss the Proposa or if you
have any quesions.

20. In a letter dated March 3, 2008, Electronic Ars informed Plaintiff that it recived

the Proposal. In that letter, it also requested th Plaintiff send a letter from the record holder of

his EA stock verifyng that, at the time the Proposal was submittd, Plaintiff contiuously held

the stock for at leat one year.

21. On March i 2,2008, Plaintiff forwarded a letter to EA frm Andrew KJing, Client

Service Speialist at Chales Schwa, Plaintiffs broker, stating that as of March 10, 2008,

7
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Bebchuk held 60 shares of EA in an individua Charles Schwab brokerage aCCQunt and

continuously held that stock for more than 15 months prior to March 10,2008.

22. On March 26, 2008, EA submitted, though its cOWlsel O'Melveny & Meyers

LLP, a letter ("No Action Request") to the sta (the "Staf') of the Division of Corporation

Finance of the U.S. Secunties Exchange Commission (the "Commission") requesting

concurence of the Staff that the proposal may be excluded from ENs proxy matenals for the

200S Annual Meeting'of Stockholders ("2008 Anual Meeting") as well as confirmation that the

Staff would not recommend an enforcement action to the Commission if the Company omitted

the Proposal from these proxy materials.

C. No Action Process

23. The Division of Corpration Finance: Sta Legal Bulletin No. 14 ("Legal

Bulletin No. 14") describes the No-Action process that EA invoked with its No Action Request:

Our role begins when we receive a noaction reques from a company. In
these no-action requests, companies often assert that a proposal is

excludable under one or more par of rule 14a-8. We anaJyze each of the
bases for exclusion that a company asert, as weB as any arguments that the
shareholder chooses to set forth, and determine whether we concur in the
company's view.

24. Legal Bulletin No. 14 fuher states that a No Action Letter from the Staf only

reflects the Stas informal views:

Our no-action responses only reflect' our informal views regarding the
application of rule 14a-8. We do not claim to issue "ruings" or "decisions"
on proposals that companies indicate they intend to exclude, and our
determinations do not and canot adjudicate the merits of a company's

position with respet to a proposal. For example, our decision not to

recommend enforcement acton does not prohibit a shaeholder from
puruing rights that he or she may have against the company in court should
management exclude a proposal from the company's proxy materials.

25. The Staf will not issue a No Action letter when a shaholder pursues his right to

include his shaeholder proposal in a proxy sttement though litigation in the court. See Legal

8
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Bulletin No. 14 ("Where the arguments mised in the company's no-action request are before a

court of law, our policy it) not to cumment on those arguments. Accrdingly, our iio-action

respnse will express no view with repect to the compay's intention to exclude the proposal

frm its proxy mateals.").

D. The Shareholder Proposal Does Not Violate Rule 14a-8

26. Contrry to EA's statements in the No Action Request, the Proposal may not be

properly omitted from the Company's Proxy materials in reliance on the provisions of 
Rule 14a-

8. In fact, Rule 14a-8 requires inclusion of the Proposal.

27. In its No Action Request, EA advanced four arguments that the Proposal may be

excluded under RuJe 14a-8(i):

a. The Proposal is "contrar to the proxy rules, paricularly rule 14a-8;"

b. The Proposal somehow "cretes a process" that itself justifies the exclusion of the

Proposa under "each such subparagaph of pargrph (i);"

c. The Proposa relates to the Company's "ordinar business" and thus can be

excluded under Rule 14a-8(i)(7); and

d. The Proposal is somehow "vague and indefinite" and therefore ca be excluded

under Ruler 14a-8(i)(3).

Not one of these arguments has any merit.

28. First, ENs argument in its No Action Request that "the Proposal may be excluded

in reliance on rule 14a-8(i)(3) because it is contrary to the proxy rules, parcularly rule 14a-8" is .

patently incorrect EA bas its arguent on the possibility that, if the Suggested Amendment

were ultimately adopted, EA might someday be required to include in its proxy materials

proposals that it otherwse would have discretion to exclude under 14a-8(i). and that such

reuirement would be contrar to rule l4a-8. This asserton is wrong becaus, among other

9
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things, it is bas on a misunderstanding and misconception of Rule l4a-8 and how it applies to

the Proposal.

29. Rule 14a-8, like other provisions of the SEe Rules governng the solicitaon of

.

proxies, establishes a mandatory federa minimum standard for shaeholder proposas that

companies are required to include in their proxy materials. It does not, however, itself provide

any prohibition against any shareholder proposals at all. Whereas Rule 14a-(8Xi) al/ows

companies to exclude proposas fallng withn the thirteen categones enumeraed in Rule 14a-

(8)(i), Rule 14a-(8Xi) does notjòrce companies to omit such proposals nor prohibit them from

including such proposals. Indeed, a company that chooses to include a proposal that the

company otherwse may exclude would not be violating the federal proxy rules. And Rule i 4a-

8 does not purprt to limit or restrct a company's ability to act, consistent with state law, to

establish internal rules and guidelines through its own corprate insents, such as its bylaws

and certificate of incorpration, that regulate the extent to which and the ways in which the

company would exercise the discretion provided in Rule i 4a-8 to determine which proposals to

include in its proxy materials.

30. Secnd, the Proposal is itself precatory and would not, even if approved by the

shareholders, effect an amendment to the Company;s bylaws or certficate of incorpration.

Rather, the Proposa merely urges the Company's Board of Directors to tae the necsar steps

to amend the Company's bylaws to establish rules that would then govern the Company's ability

to exercise the discretion provided to it under Rule 14a-8(i) to exclude certaÌn kinds of

shareholder proposals. Thus, EA's suggestion in the No-Action Request that the Proposa can be

excluded because it would somehow "create a process" that justifies exclusion of the Proposal

under "each such subparagrph of pargrh (i)" is completely misplaced.

io
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.

31. Third, the Proposal doe not relat to EA's "ordinar busines" and thus caot be

excluded under Rule 14a-8(i)(7). The Proposa relate not to the Company's ..ordinary busines"

but to the adoption of change in a basic governance document of the Company - the Company's

bylaws or its certificate of incorpration - that would apply to the basic goverance process of

by-law amendments. Indeed, the Proposal itself specifically states that a Qualified Proposal may

'.not deal with a matter relating to the Corpration's ordinar business operations." Therefore,

even if the Suggested Amendment were enacted, EA could stil exclude shaholder proposals

that deal with its ordinar business operations from its proxy materials.

32. Finally, the Proposal is neither vague nor indefinite, and thus caot be excluded

in reliance of Rule 14a-8(i)(3). EA's first argument, that the Proposal is "vague" because it

would somehow eliminate the application of Rule 14a-8 to the Company is frvolous. The

Prposal clearly would not eliminate the application of Rule 14a-8 to th Company, but, if

approved, would merely urge the Company's directors to establish certn rues governing how

the Company would exercise the discretion provided to it under the Rule. The Proposal itself is

also highly paricularized and detals exactly the form of guidelines which, if the Proposal is

approved, the shareholders would urge the Board to adopt. There is notlng vague or misleading

abut the Proposal.

FIRST CLAI

VIOLATION OF SEClION 14A OF THE SECURITIES EXCHANGE ACl
AND RULE 14A-8 PROMUGATED THREUNER AGAINST EA

33. Plaintiff repets and realleges each and every allegation above as if fully set fort

herein.

34. The Proposal does not violate the substtive or produral requirements of Rule

11
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J 4a-8 and therefore EA is obligated under Rule i 4a-8 to include the Proposa in its proxy

materials for the 2008 Annual Meeting.

35. EA has stated its opinion that it may legally exclude the Proposal from its proxy

materials for the 2008 Annual Meeting in its No Action Request.

36. If EA excludes the Proposal frm its Proxy materials, Bebchuk will be denied his

legal rights as a stckholder under the i 4a-8 town hal rule to inform shareholders about the

Proposal though EA's proxy materials for the 2008 Annual Meeting.

37. Plaintiff has no adequate remedy at law and faces imminent and irreparable los3

of its rights as a result of ENs belief that it may omit the Proposal from the Company's proxy

materials.

PRAYER FOR RELIEF

WHREFORE, Plaintiff requests that this Court enter a judgment providing the

following relief:

A. Declaratory judgment that EA is required to include the Proposal in its 2008

proxy materials in accordance with Section 14(a) of the Securities Exchange Act and Rule 14a-8,

17C.F.R. §240.14a-8;

B. Injunctive relief compellng EA to include the Proposal in its proxy materials;

C. An order awarding Plaintiff his cost of litigation, including reasonable attornys'

fees, pursuant to the common benefit nile; and

D. Any other relief as the Court deems just and proper.

12
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March 26, 2008
OUR FILE NUMBER

:i47,981-Oll

Bv electronic mail (cfletters(i.sec_ 'lov) WRITER'S DIRECT DIAL

(:io:%) 383-5149

U.S. Securities and Exchange Commission
Division of Corporation Finance
Offce 0 f Chief Counsel
100 F Street, NE
Washington, DC 20549

WRITER'S E-MAIL ADDRESS

rplesnarski€lomm .com

Re: Shareholder Proposal Submitted bv Lucian Bebchuk

Ladies and Gentlemen:

We submit this letter on behalf of our client Electronic Ars Inc., a Delaware corporation

("EA" or the "Company") requesting confirmation that the staff (the "Staff') of 
the Division of

Corpration Finance of the U.S. Securties and Exchange Commission (the "Commission") will
not recommend enforcement action to the Commission if, in relianceon rule 14a-8 under the
Securities Exchange Act of i 934, the Company omits the enclosed shareholder proposal (the
"Proposaf') and supporting statement (the "Supporting Statement') submitted by Lucian
Bebchuk (the "Proponent') from the Company's proxy materials for its 2008 Annual Meeting of
Stockholders (the "2008 Annual Meeting"). The Proponent's letter setting fort the Proposal
and Supporting Statement is attached hereto as Exhibit A.

Pursuant to rule i 4a-8U), we have:

. enclosed six copies of this letter and the related exhibit;

. fied this letter with the Commission no later than eighty (80) calendar days before

EA intends to tile its definitive 2008 proxy materals with the Commission; and

. concurrently sent copies of this correspondence to the Proponent.
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i. Summary of the Proposal

The Proposal recommends that ENs Board of Directors submit to a stockholder vote an
amendment to the Company's Ceriticate of Incorporation or Bylaws, to the extent consistent
with its fiduciar duties, that states the Company shall, to the extent permitted by law, submit to
a vote of stockholder at any anual meeting, include in the Company's notice of any such

anual meeting, and allow stockholders to vote on the Company's proxy card for any "qualified
proposal" to amend the Company's bylaws. For purposes of the Proposal, a "qualified proposal"
would be a proposal that:

. was submitted by one or more stockholders to the Company no later than 120 days

following the Company's preceding anual meeting;

. was submitted by a proponent (or proponents) that individually or together beneficially
own (at the time of submission) no less than 5% of the Company's outstanding common
stock, represented in writing an intention to hold such stock through the date of the
Company's annual meeting date, and each proponent had been the continuous beneficial
owner of$2,000 of the Company's common stock for at least one year prior to the date of
submission;

. would effect only an amendment to the Company's bylaws that would be valid under

state law;

. was proper action for stockholders under state law;

. would not deal with a matter relating to the Company's "ordinar business operations";

. did not "exceed 500 words"; and

. the proponent(s) of the proposal fuished the Company within 21 days of the
Company's request, any information that was reasonably requested by the Company for
determning the eligibility of the proponent(s) to submit a "qualified proposal" or to
enable the Company "to comply with applicable law."

II. Bases for Excludine the Proposal

The Proposal may be properly omitted from the Company's proxy materals for the 2008
Anual Meeting for the following reasons:

. the Proposal may be excluded in reliance on rule 14a-8(i)(3) because it is contrar to the
proxy rules, paricularly rule 14a-8;
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. because the Proposal would create a process by which the Company would be required to

include future proposals that may be omitted in reliance on paragraph (i) of rule 14a-8, it
would merely do indirectly what a proposal could not do directly -- require a shareholder
proposal to be included in the Company's proxy materals even if it could be omitted in
reliance on one of the subparagraphs of paragraph (i) -- and, as such, the Proposal may be
excluded in reliance on rules i 4a-8(i)(3), (i)( 4), (i)(5), (i)(6), (i)(8), (i)(9), (i)(lO), (i)(l I),
(i)(12), and (i)(13);

. the Proposal may be excluded in reliance on rule i 4a-8(i)(7) because it relates to the
Company's ordinar business matters (i.e., would require disclosure of ordinar business
matters in Company filings with the Commission beyond that which is required by
Commission rules and regulations); and

. the Proposal may be excluded in reliance on rule 14a-8(i)(3) because it is so vague and
indefinite that neither shareholders in voting on it, nor the Company in implementing it,
would be able to determine with any reasonable certainty what actions are required.

Each of the bases upon which the Company may properly omit the Proposal from its proxy
materials for the 2008 Annual Meeting is discussed below.

A. The Proposal may be excluded in reliance on rule 14a-8(i)(3) because it is
contrary to the proxy rules, particularly rule 14a-8.

Section 14(a) of the Exchange Act provides the Commission with broad rulemaking
authority regarding the regulation of proxy solicitations, stating that "(i)t shall be unlawful for
any person, by the use of the mails or by any mean or instrentality of interstate commerce or
of any facility of a national securties exchange or otherise, in contravention of such rules and
regulations as the Commission may prescribe as necessar or appropriate in the public interest or
for the protection of investors, to solicit or to permit the use of his name to solicit any proxy or
consent or authorization in respect of any security (other than an exempted security) registered
pursuant to section 12 of this title." The Commission exercised its authority under Section 14(a)
to adopt rule 14a-8. In adopting rule 14a-8 (and modifyng that rule numerous times since its
original adoption), the Commission used notice and comment rulemaking to balance the
federally-imposed obligations on companes that are soliciting proxy authority with the costs that
result from those obligations.. In connection with the adoption of the federal proxy rules, the

In 1942, the Conuission first addressed the issue of shareholder proposals in a forml rulemag.
Specifically, the Commission adopted rule X-14A-7 regarding the duty of mangement to set fort
shareholder proposals in the company's proxy. See Releae No. 34.3347 (Dec. 18, 1942). Ths rule
allowed tht "(iln the event that a qualified securty holder of the issuer has given the management
reasonable notice that such securty holder intends to present for action at a meeting of securty holders of
the issuer a proposal which is a proper subject tor action by the securty holders, the management shall set
fort the proposal and provide means by which security holders can make a specification as provided in
Rule X-14A-2" (i.e., on the proxy card). Since the adoption of this initial rule, the Commission ha
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Commission has recognized the interlay between state and federal law in the proxy solicitation
context and has adopted a balance between state and federal law that it believes to be
appropnate.

Rule i 4a-8(i)(3) was adopted in i 976 to codify the formerly assumed ability of
companies to exclude shareholder proposals that are contrar to any of 

the proxy rules. In this

regard, when the Commission sought comments on its proposal of what is now rule i 4a-8(i)(3),
it stated:

"The Commission is aware that on many occasions in the past proponents have
submitted proposals and/or supportng statements that contravene one or more of
its proxy rules and regulations. Most often, this situation has occurred when
proponents have submitted items that contain false or misleading statements.
Statements of that natue are prohibited from inclusion in proxy soliciting
matenals by Rule 14a-9 of the proxy rules. Other rules that occasionally have
been violated are Rule 14a-4 concerning the form of an issuer's proxy card, and
Rule 14a- i i relating to contests for the election of directors.

In light of the foregoing, the Commission proposes to add a new subparagraph
((i)(3)) to Rule 14a-8 expressly providing that a proposal or supporting statement
may not be contrary to any of the Commission's proxy rules and regulations,
including Rule l4a-9. This provision, if adopted, would simply formalize a
ground for omission that the Commission believes is inherent in the existing
rule. ,,2

In 1982, the Commission proposed amendments to rule 14a-8 that would have permitted
companies and their shareholders to establish a company-specific shareholder proposal process
that would have been substantially similar to that set forth in the Proposal. In these proposed
amendments, the Commission proposed a supplemental rule ("rule i 4a-8A") that would have
permitted a company and its shareholders to adopt a company-specific alterative procedure to
govern the shareholder proposal process.3

addressed the proper requirements and balance of shareholder access to maagement's proxy and the
burden on issuers a number of times, including the adoption of amendments to the rule in Release 34-4037
(Dec. 17, 1947), Release No. 34-4185 (Nov. 5, 1948), Release No. 34-4979 (Jan. 6. 1954), Release No. 34-
12999 (Nov. 22, 1976), Release No. 34-20091 (Aug. 16, 1983), Release No. 34-40018 (May 21, 1998), and
Release No. 34-56914 (Dec. 6, 2007).

2 See Exchange Act Release No. 12598 (July 7, 1976).

See Proposal II in "Proposed Amendments to Rule 14a-8 Under the Securties Exchange Act of 1934
Relating to Proposals by Security Holders," Exchange Act Release 34-19135 (October 14, 1982) (the
"1982 Proposing Release").
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In the i 982 Proposing Release, the Commission proposed an additional alternative
approach to the rule 14a-8 process whereby all proposals that were proper under state law and
not relating to the election of directors would be included in a company's proxy materals,
subject to a numericallimitation.4 This proposed alterative arose, in par, from the recognition
that the shareholder proposal process is an important element of shareholder democracy, and a
desire to create a simpler and more predictable regulatory process.5

In the i 983 release adopting changes to rule i 4a-8 based on proposals in the 1982
Proposing Release,6 the Commission elected to retain the framework of rule i 4a-8, incorporating
certain revisions designed pnncipally to remove procedural provisions that were not required to
fuher the purpose of the rule and to clarify and simplify the application of the rule. In takng its
action in i 983, the Commission stated:

"After review of the constructive and detailed views of the commentators and
after consideration of the issues presented in the (1982) Proposing Release, the
Commission has determined that shareholder access to issuers' proxy materials is
appropriate and that federal provision of that access is in the best interests of
shareholders and issuers alike. Moreover, based on the overwhelming support of
the commentators and the Commission's own experience, the Commission has
determined that the basic framework of current Rule i 4a-8 provides a fair and
efficient mechanism for the security holder pr~osal process, and ... should sere
the interests of shareholders and issuers well."

The Commission's actions in 1983, as well as its statements explaining the bases for
those actions, clearly evidence the Commission's determination that the Commission adopted
rule 14a-8 (and subsequently modified it to include the provisions of paragraph (i)) because the
Commission believed that the "basic framework" of the rule "provides a fair and efficient
mechanism for the security holder proposal process" and that the "federal provision of the
(shareholder) access is in the best interests of 

shareholders and issuers alike."g

In addressing and reacting to the 2006 Second Circuit decision in AFSCME v. AIG
(discussed in greater detail in Section 1l.B below),9 the Commission recently reconsidered the

See Proposal II in the 1982 Proposing Releae.

/d.

6 See Exchage Act Release No. 34-20091 (Augut 16, 1983).

¡d. at pages 6-7.

¡d.

American Federation of State County and Municipal Employees. Employees Pension Plan ("AFSCME") v.
American International GrouP. Inc. ("AlG"), 462 F.3d 121 (2d Cif. 2006).
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proper role of the Commission and rule 14a-8 in the proxy process. io In deterining the
appropnate response to the Second Circuit's decision, the Commission again emphasized the
importance of the federally established procedures for shareholder access. 

i I Indeed, the 2007

release proposing certain amendments to rule 14a-8 began by noting that Congress intended to

give the Commission power to control the conditions under which proxies may be solicited, and
that this authority encompassed "both disclosure and mechanics."1 The amendments to rule
i 4a-8(i)(8) proposed in the 2007 Proposing Release and later adopted by the Commission were
intended to prevent shareholders from usuring that authority by establishing the excludability of
shareholder proposals creating procedures that would require a company to include cerain
shareholder nominee in its proxy materals.13 Making clear that rule 14a-8(i)(8) would bar such
proposals, these amendments changed the language of the rule to include not just proposals
"relat(ing) to an election for membership on the company's board.. .," but also proposals relating
to "procedures" for nomination or election to the board.14 In disallowing such proposals, the
Commission discussed the "numerous protections of the federal proxy rules," and also noted the
"crtical importce" of the anti-fraud protection afforded by rule l4a_9.15 As it did in 1983, the
Commission found that circumvention ofthe federal proxy rules -- even by a shareholder's own
proposal -- was not in the best interests of shareholders.

As noted above, the Commission adopted rule i 4a-8 pursuant to its authority
under Section 14(a) of the Exchange Act and has modified that rule many times. Rule
14a-8 specifies "when a company must include a shareholder's proposal in its proxy
statement and. ..(the) few specific circumstances (under which) the company is permitted
to exclude (a) proposal, but only after submitting its reasons to the Commission"
(emphasis added). 16 Under the current verion of rule i 4a-8, companies are required to
include a shareholder proposal in their proxy materials only ~f (1) the proposal is
submitted in accordance with the procedural requirements of 

rue 14a-8; and (2) rule

14a-8(i) does not permit the company to exclude the proposal. Contrar to this intended

10
See htt://WW.sec.IWV/divisionslcorofincfroundtables.shtm for trancripts of 

the May 2007 Roundtable

Discussions Regarding the Proxy Process and htt://ww.sec.gov/newsltestimonv/2007/tsll1407cc.htm
for a trcript of Chairan Chrstopher Cox's testimony before the U.S. Senate Committee on Banng,

Housing, and Urban Afais on Nov. 14,2007.

II See Exchage Act Release No. 34-56914 (Dec. 6, 2007) (the "2007 Final Release").

12 Exchange Act Release No. 34-56161 (July 27, 2007) (the "2007 Proposing Release") at page 3 (internal
quotation ointted).

13
See the 2007 Final Release at pages 16-19.

14 Id. at pages 16-17.

15 Id. at pages 2-3, 5, 22.

16
See rule 14a-8.
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operation of rule 14a-8, the Proposal attempts to use the rule i 4a-8 process, under which
companes are required to include proposals unless they are permitted to exclude them
pursuant to the ters of the rule, to require the inclusion of all "qualified proposals"
permited by federal or state law, subject only to cerain limitations set fort in the
Proposal, namely:

i. certin procedural requirements that are similar to, but not the same as, those
currently set forth paragraphs (b)-(e) of rule 14a-8; and

2. three substantive requirements that:

a. the "qualified proposal" for a bylaw amendment would be "valid under applicable
law";

b. the "qualified proposal" for a bylaw amendment is a proper action for
stockholders under state law; and

c. the "qualified proposal" for a bylaw amendment does not deal with a matter
relating to the Company's "ordinary business operations."

The Supporting Statement confirms the Proponent's intent that a bylaw amendment
adopted under the Proposal would require the Company to include shareholder proposals in its
proxy materals beyond those that currently are required under rule 14a-8. Specifically, the
Supporting Statement states that "( c)urent and future SEC rules may in some cases allow
companies -- but do not currently require them -- not to place proposals for Bylaw amendments
initiated by stockholders in the (Company's) notice of an anual meeting and proxy card for the
meeting." Consistent with this language, the Proposal seeks to require the Company to include
"qualified proposals" on substantive matters that far excee the boundares of rule i 4a-8(i). For
example, the bylaw amendments that would be peritted under the Proposal would require the
Company to include any futue shareholder "qualified proposal," which would include (but not
be limited to) proposed bylaw amendments relating to:

. the redress of a personal grevance against the Company (which otherise would be
excludable in reliance on rule 14a-8(i)(4));

. de minimus operations of the Company not otherwise signficantly related to the
Company's business (which otherise would be excludable in reliance on rule 14a-
8(i)(5));

. a nomination or an election for membership on the Company's board of directors or

analogous governing body or a procedure for such nomination or election (which
otherise would be excludable in reliance on rule 14a-8(i)(8)); and
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. a matter addressed in a proposal that directly conflicts with one of the Company's own
proposals to be submitted to shareholders at the same meeting (which otherwise would be
excludable in reliance on rule l4a-8(i)(9)).

Because the Proposal would require the Company to include bylaw amendment
proposals in its proxy matenals even where the Company would be pemiitted to exclude those
bylaw amendment proposals in reliance on rule 14a-8, the Proposal is contrar to the federal
proxy rules. As such, the Company may omit the Proposal from its proxy materials in reliance
on rule i 4a-8(i)(3) because the Proposal is contrar to the Commission's proxy rules, paricularly
ruleI4a-8.

Consistent with our view that the Company may omit the Proposal in reliance on rule
14a-8(i)(3), the Staff expressed its view in its 2004 no-action letter to State Street Corporation
that the company was pemiitted to exclude, pursuant to rule l4a-8(i)(3), a proposal seeking an
amendment to a company's bylaws that would require any futue bylaw amendment proposed by
stockholders to be included in the company'.s proxy statement and every futue change to the
bylaws to be required to be included in the company's proxy statement for stockholder
ratification or rejection. 

17 In reaching this position, the Staff concluded that such a proposal,

which was substantially similar to the Proposal and had the same effect and intent as the
Proposal, was contrary to the Commission's proxy rules, including rule 14a-8.

In the State Street no-action request, the company expressed its view that "(t)he authority
to regulate what is required or penitted in a proxy statement or on a fomi of proxy, however, is
vested exclusively in the Commission under Section i 4 of the i 934 Act and is expressed in
related Rules and in Regulation i 4A... (and the proposal's) attempt to clothe stockholder with
rights of access to the Company's proxy statement and form of proxy absent compliance with
Rule 14a-8 is flatly inconsistent with the scheme for access to the corporate electoral machinery
that the Commission has carefully crafted, including under Rule 14a-8.,,18 Furter, citing to
Exchange Act Release No. 34-20091 (Aug. 16, 1983) and Exchange Act Release No. 34-40018
(May 21, 1998), the company expressed its view that the Commission's refual to adopt rules
that reduce its oversight role in favor of more autonomous shareholders would "make no sense"
if shareholders could eliminate the Commission's oversight role though submissions such as this
proposal. The Staff concured with the company's belief that the proposal could be omitted from
its proxy materials in reliance on rule 14a-8(i)(3), as contrary to the Commission's proxy rules.

In the current Proposal, the Proponent is seeking to create an end run around rule 14a-8
that is nearly identical to the proposal in State Street. The supporting statement to the proposal
in State Street stated that the power to amend the bylaws is "a time-honored tool by which

17 See State Street Corooration (Feb. 3, 2004) ("State Street").

18 ld.
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shareholders can protect their investment," and that State Street's decisions not to include bylaw
amendment proposals on its proxy card imposed on shareholders' exercise of 

these rights. 
19

Similarly, the Proponent in his Supporting Statement opines that stockholder "should consider
voting for my proposal to express support for facilitating stockholders' ability to decide for
themselves whether to adopt Bylaw amendments initiated by stockholders." .

As noted above, the Commission has spoken clearly regarding the role of the federal
proxy rules -- including rule i 4a-8 -- in the proxy solicitation process, as well as the role of the
Staff in the administration of those proxy rules. In 2007, the Commission reassessed the
interaction of state and federal law in connection with the solicitation of proxies and reaffrmed
its view that it was appropriate to have a nationwide standard -- as expressed in rule 14a-8 -- for
the detenination of those shareholder proposals that are required to be included in a company's
proxy materials. Furher, in its letter to State Street, the Staff addressed the operation of rule
i 4a-8 with regard to a shareholder proposal that, like the Proposal, was intended to establish a
process outside of the federal proxy rules that would eae or more readily allow for the exercise
of shareholders' rights under state law. In its letter to State Street, consistent with Commission's
statements regarding rule 14a-8, the Staff concurred with the view of 

the company that it could

exclude the shareholder proposal in reliance on rule 14a-8(i)(3) as contr to the federal proxy

rules, including rule 14a-8.

Based on the Commission's longstading position regarding the intended operation of
rule 14a-8 and its role as a uniform standard for the inclusion of shareholder proposals in a
company's proxy materials, including the Commission's reaffirmation of 

that position in 2007,

as well as the previously expressed position of the Staff regarding the application of rule i 4a-8 to
a substantially similar shareholder proposal, it is appropriate to exclude the Proposal and
Supporting Statement from the Company's proxy materals in reliance on rule 14a-8(i)(3) as
contrar to the federal proxy rules, paricularly rule i 4a-8.

B. Because the Proposal would create a process by which the Company would

be required to include proposals that may be omitted in reliance on
paragraph (i) of rule 14a-8, it would merely do indirectly what a proposal
could not do directly -- require a shareholder proposal to be included in the
Company's proxy materials even if it could be omitted in reliance on a
subparagraph of paragraph (i) -- and, as such, the Proposal may be excluded
in reliance on each such subparagraph of paragraph (i).

In seeking to establish a process by which EA would be required to include all future
"qualified proposals" in its proxy materals, the Proposal would require the Company to include
shareholder proposals that could be omitted in reliance on most, if not all, of the subparagraphs
of rule i 4a-8(i). We provide a summar of these subparagraphs below. Due to the similarties

19 ¡d.
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among the interaction of the Proposal and the subparagraphs of rule 14a-8(i), we have grouped
those subparagraphs for ease of discussion.

The Proposal would create a process under which a future "qualifed proposal" could

establish a procedure for the nomination or election of members on EA 's Board of Directors
and, as such, may be excluded in reliance on rule 14a-8(i)(8).

The Commission recently amended rule 14a-8(i)(8)2o in response to the 2006 decision in
AFSCME v. AIG -- in which the Second Circuit agreed with the Staff's view that companes
were not required to include in their proxy materials any shareholder proposals that would result
in an immediate election contest, but disagreed with the Staffs view that companies were not
required to include in their proxy materials any shareholder proposals that would establish a
process for shareholders to wage a future election contest.

In the 2007 Final Release, the Commission stated that the phrase "relates to an election"
in rule 14a-8(i)(8) canot be read so narowly as to refer only to a proposal that relates to the
current election, or a particular election, but rather must be read to refer to a proposal that
"relates to an election" in subsequent years as weii.21 The Commission noted, in this regard, that
if one looked only to what a proposal accomplished in the current year, and not to its effect in
subsequent years, the purpose of the exclusion could be evaded easily.

A similar analysis should be applied to this Proposal. Specifically, although the inclusion
of this Proposal in the Company's proxy materals for the 2008 Anual Meeting would not result
in a contested election for the curent election, if the Proposal were included in the Company's
proxy materials and the proposed bylaw amendment were implemented upon approval by the
Company's shareholders, a shareholder would be pertted to submit for inclusion in the
Company's materials for subsequent meetings a proposal to amend the Company's bylaws to
provide for the inclusion of shareholder nominees in the Company's proxy materials. The
Proposal seeks to establish this result, even though a shareholder proposal specifically seeking to
implement a process that would provide for the inclusion of shareholder nominees in the
Company's proxy materials clearly would be excludable under rule 14a-8(i)(8). Therefore,
based upon the interretation and amendments to rule 14a-8(i)(8) recetly established by the
Commission, the Proposal is excludable pursuant to rule i 4a-8(i)(8) because it seeks to indirectly
establish a process for shareholders to wage a future election contest.22

20 See the 2007 Final Release.

21 Moreover, the Commission stated that the purpse of rule 14a-8(i)(8), and its interpretation of that rule, is
to ensure that contests for election of directors are not conducted without compliance with the
Commission's disclosure rules applicable to contested elections. See the 2007 Final Releas at pages 2-6.

12 See JPMorgan Chase & Co. (Feb. i 1,2008); The Bear Stears Companies Inc. (Feb. 11,2008); and
PTRAE Financial Corpration (Feb. 11, 2008).
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Rules 14a-8(i)(3), (i)(4), (i)(5), (i)(6), (i)(9), (i)(10), (i)(11), (i)(12), and (i)(13) - The
Proposal seeks to establish a procedure to evade the purpose of the substntive exclusions in
rule 14a-8(i).

The Proposal, if adopted, would require any futue shareholder bylaw amendment
proposal that would be "valid under state law," "proper action for stockholders under state law,"
and "does not deal with a matter relating to the (Company's) ordinar business operations" to be
included in the Company's proxy materials. Following U1e interpretation of 

rule 14a-8(i)(8) set

forth by the Commission in the 2007 Final Release, the deterination of whether the Proposal
seeks to evade the purpose of the substantive provisions of rule 14a-8(i) requires the
consideration of the Proposal's effect in both U1e curent yea and "in any subsequent yeat' to
determine whether it is seeking to evade the purpose of the substantive exclusions under rule
i 4a-8(i). The effect and intent of the Proposal are to establish a process under which, in futue
years, U1e Company would be required to include "qualified proposals" in its proxy materials,
even though rule 14a-8(i) would perit U1e exclusion of 

those future proposals from the

Company's proxy materials. As such, the Proposal would establish a procedure that would
evade most ofthe substantive requirements of 

rule 14a-8(i), including rule 14a-8(i)(3), (i)(4),

(i)(5), (i)(6), (i)(9), (i)(10), (i)(l i), (i)(l2), and (i)(13). In this regard, if 
the Proposal were

adopted, all "qualified proposals" would be required to be included in the Company's proxy
materals. As such, under the Proposal, the Company would be required to include any future
"qualified proposal" in its proxy materals, including any "qualified proposals" relating to:

. the redress of a personal grevance against the Company (which otherise would be
excludable in reliance on rule 14a-8(i)(4));

. de minimus operations of the Company not otherise significantly related to the
Company's business (which otherwise would be excludable in reliance on rule 14a-
8(i)( 5));

. a policy or requirement (e.g., requiring directors' independence without providing a

mechanism to cure) that the Company lacks the power or authority to implement (which
otherwise would be excludable in reliance on rule 14a-8(i)(6));

. a proposal that directly conflicts with one of 
the Company's own proposals to be

submitted to shareholders at the same meeting (which otherwise would be excludable in
reliance on rule I 4a-8(i)(9));

. the policies or corporate governance matters that the Company has substantially

implemented (which otherwise would be excludable in reliance on rule 14a-8(i)(10));

. a proposal that substantially duplicates another proposal previously submitted to U1e

Company by another proponent that wil be included in the Company's proxy materials
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for the same meeting (which otherise would be excludable in reliance on rule i 4a-
8(i)( 11 ));

. a proposal dealing with substantially the same subject matter as another proposal or

proposals that have been previously included in the Company's proxy materials (within
the preceding 5 calendar years) and failed to receive a suffcient percentage of 

the vote to

evidence shareholder interest in the subject matter (which otherise would be excludable
in reliance on one of the three subparagraphs of rule 14a-8(i)(12)); and

. specific amounts of cash or stock dividends (which otherise would be excludable in

reliance on rule 14a-8(i)(l3)).

Furher, requiring the inclusion of any "qualified proposal" in the Company's proxy materals
could'result in the inclusion in the Company's proxy materials of 

"qualified proposals"

containing impugning or derogatory statements regarding the Company's officers and directors
or statements that are materially false and misleading (which otherise would be excludable in
reliance on rule 14a-8(i)(3)).

Therefore, not only does this Proposal violate rule 14a-8(i)(8), as established and
interreted by the Commission, but it also violates the other substantive bases under which a
"qualified proposal" would no longer be excludable by the Company should this Proposal be
implemented. Therefore, it is appropriate to exclude the Proposal and Supporting Statement
from the Company's proxy materials in reliance on rules 14a-8(i)(3), (i)(4), (i)(5), (i)(6), (i)(8),
(i)(9), (i)(lO), (i)( i i), (i)(l2), and (i)(13), both individually and collectively.

C. The Proposal may be excluded in reliance on rule 14a-8(i)(7) because it
relates to the Company's ordinary business matters (i.e., the required
disclosure of ordinary business matters in Company filgs with the
Commission beyond that required by the Commssion's rules and
regulations).

The Proposal provides only three substantive requirements with regar to the subject
matter of a "qualified proposal" -- a "qualified proposal" must be ''valid under applicable law,"
"a proper action for stockholders under state law," and it may not "deal with a matter relating to
the (Company's) ordinar business operations." As such, the Proposal requests that the
Company seek a shareholder vote on an amendment to the Company's Cerificate of
Incorporation or Bylaws that would require the Company to include disclosure (i.e., "qualified
proposals") in futue proxy statements beyond those required to be disclosed/included by rue
i 4a-8.

In its no-action letter to Johnson Controls (Oct. 26, i 999), the Staff expressed its view
that proposals '.'requesting additional disclosures in Commission-prescribed documents should
not be omitted under the 'ordinar business' exclusion solely because they relate to the
preparation and content of documents filed with or submitted to the Commission," but stated that
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it would "consider whether the subject matter of 
the additional disclosure sought in a particular

proposal involves a matter of ordinary business; where it does, we believe it may be excluded
under rule 14a-8(i)(7)" (emphasis added).23 As mentioned above, if 

implemented, the Proposal

would require the Company to include all future "qualified proposals" in its proxy materals so
long as the "qualified proposal" was "valid under applicable law," was "a proper action for
stockholders under state law" and "deal(t) with a matter relating to'the (Company's) ordinary
business operations." Following the Staffs position in Johnson Controls, the determination to be
made, based on the lan!:iuage of the Proposal, is whether the Proposal (if implemented) could
require the Company to include shareholder proposals in future proxy statements that the
Company would be permitted to exclude from its proxy materals because they involve "ordinary
business operations," as that ter is defined in rule 14a-8(i)(7).

In an attempt to address this issue, the language of the Proposal excludes from its
definition of "qualified proposals" any shareholder proposal that "deal(s) with a matter relating
to the (Company's) ordinar business operations." This language mimics the languge in rule
i 4a-8(i)(7), which permits the exclusion of a proposal if it "deals with a matter relating to the
company's ordinary business operations." Despite its use of 

the same language as that in rule

14a-8(i)(7), the Proposal fails to respond adequately to the Staffs Johnson Controls position
because it does not indicate whether the language in the Proposal -- which would be par of the
Company's Certificate of Incorporation or Bylaws (if implemented) and, therefore, subject to
interpretation under state corporate law -- has the same meaning, and should be interpreted in the
same maner, as the language in rule 14a-8(i)(7), which is a federal provision that is subject to
interpretation by the Commission, its Staff, and federal cours. In this regard, the meaning of the
"ordinary business" exclusion in rule l4a-8(i)(7) has been interreted countless times by the
Staff, has been the subject of numerous Commission rulemakings and interpretations, and has
been interreted by the federal judiciar for over 30 years.

The meanng of the phrase "a matter relating to ordinar business operations" in a
company's governing documents, conversely, would be subject to state corporate law
interretation. The Proposal provides no guidance as to whether that state corporate law
interpretation should be identical to, broader than, or narower than the interpretation of 

the term

under federal law. As such, while the Proposal does provide a subject matter limitation on the
information it would require to be included (i.e.. "qualified proposals") in a document required
by Commission rules (i.e., the Company's proxy materials), the failure of that limitation to match
the limitation in rule i 4a-8(i)(7) results in a failure to equate the subject matter of 

"qualified

23 See also Exon Mobil Corooration (Mar. 3, 2007) (omitting puruant to rule l4a.8(i)(7) a proposal
requesting the company to list all proposals, including shareholder proposals, by title on the Notice page of
the proxy statement, as relatig to ordinar business operatioii) and Alaska Air GrouP. Inc. (Marh 14,
2008) (omittng pursuant to role 14a-8(i)(7) a proposal seekig the board of directors to amend the
company's bylaws and other governing documents to require the company to provide complete
identification informtion on all individuals or paries reported in any communication or report to
shareholders, as relatig to ordin business operations).
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proposals" to those that may not be omitted in reliance on rule i 4a-8(i)(7). As such, the
Proposal's subject matter limitation fails to provide any certainty that the reqùested information
may not relate to ordinary business matters that are not required to be disclosed in the proxy
under the federl proxy rules, including rule i 4a-8. Therefore, the Proposal, if implemented,
would require the Company to include disclosure in its proxy materials beyond that required
under the Commission's rules and the subject matter of that additional information may relate to
the Company's ordinar business matters. As such, consistent with the Staffs position in the
Johnson Controls, Exxon Mobil, and Alaska Air no-action letters, it is appropriate to exclude the
Proposal and Supporting Statement from the Company's proxy materials in reliance on rule
14a-8(i)(7), as relating to the Company's ordinar business matters.

D. The Proposal may be excluded in reliance on rule 14a-8(i)(3) because it is so
vague and indeÏmite that neither shareholders in votig on it, nor the
Company in implementing it (if adopted), would be able to determine with
any reasonable certainty what actions are required.

The Proposal seeks for EA' s Board of Directors to submit to shareholder vote a proposal
to amend the Company's Certificate of Incorporation or Bylaws to require the inclusion of
"qualified proposals" in the Company's futue proxy materials. However, neither the Proposal
nor the Supporting Statement provide any guidance as to how such an amendment should operate
in relation to (i.e.. in opposition to or concurrently with) rule l4a-8.

Rule 14a-8(i)(3) permits a company to exclude a proposal or supporting statement, or
portions thereof, that are contrar to any of the Commission's proxy rules, including rule 14a-9,
which prohibits materially false and misleading statements in the proxy materials. Pursuant to
Staff Legal Bulletin 14B (Sept. 15, 200), reliance on rule 14a-8(i)(3) to exclude a proposal or
portions of the supporting statement may be appropriate in only a few limited instances, one of
which is when the resolution contained in the proposal is so inherently vague or indefinite that
neither the shareholder voting on the proposal, nor the company in implementing the proposal

(if adopted), would be able to detenine with any reasonable certainty exactly what actions or
measures the proposal requires. See also Philadelphia Electrc Company (Jul. 30, 1992).
Furthenore, the Staff has noted that a proposal may be materally misleading as vague and
indefinite where "any action ultimately taen by the Company upon implementation (of the
proposal) could be signficatly different from the actions envisioned by the shareholders voting

on the proposal." See Fuqua Industries. Inc. (March 12,1991).

The failure of either the Proposal or the Supporting Statement to provide any guidace as
to how a process created by the proposed amendment to the Company's Certificate of
Incorporation or Bylaws would operate in conjunction with rule i 4a-8 renders the Proposal so
vague and indefinite that neither the shareholders in voting on it, nor the Company in
implementing it (if adopted), would be able to determine with any reaonable certainty what
actions are required.
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Because the Proposal attempts to create a company-specifc approach to the inclusion
o/shareholder proposals in the Company's proxy materials, shareholders wil not be
able to determine with any certainty whether the Proposal intends to eliminate the
application 0/ rule /4a-8 to the Company.

As evidenced by the rule changes proposed in 1982 that would have amended rule i 4a-8
to permit companies to adopt alterative approaches to shareholder proposals, absent amendment
to that rule, public companies are not peritted to "opt out" of compliance with rule 14a-8, even
if such an opt-out were to be proposed by shareholders. The Proposal, however, would (if
implemented) establish an alternative, company-specific approach to shareholder proposals that
is fundamentally different from rule 14a-8 and such an "opting out" of the federal proxy rules
may be the intended purpose of the Proposal. Indeed, reaonable shareholders may understand
that to be the effect of the ProposaL. Unfortnately, it is not possible to ascerain whether the
Proposal is intended to operate concurrently with rule 14a-8 or supersede rule 14a-8 in its
entirety, as neither the Proposal nor the Supporting Statement provide any guidance to
shareholder as to its effect in tils regard. Because an undertanding of ths point is critical to
peritting shareholders to form any reasonable understanding of 

the intended operation and

effect of the Proposal, any action ultimately taken by the Company upon implementation of 
the

Proposal could be significantly different from the actions envisioned by the shareholders voting
on the Proposal.

The Proposal and Supportng Statement are so inherently vague and misleading with
regard to the Proposal's operation in conjunction with rule /4a-8 that neither the
shareholders in voting on it, nor the Company in implementing it (if adopted), would
be able to determine with any reasonable certainty what actions are required.

As discussed above, absent an amendment to rule 14a-8, public companies may not "opt
out" of compliance with rule l4a-8. While shareholders will be fudamentally misled as to this
point (as discussed in the preceding paragraph), if the Proposal were adopted and the Company

were to implement the Proposal, the Company would be required to have two very different
shareholder proposal processes -- one that is mandated by the federal proxy rules and one that is
unique to the Company and is adopted as an amendment to its Certificate of Incorporation or
Bylaws that complies with the terms of the Proposal.

The Proposal's interaction with rule 14a-8 is fundamentally uncertain, as the Proposal
attempts to create a company-specific shareholder proposal process that:

. mimics cerain of the procedural and substative requirements of rule 14a-8 (e.g.. the

required ownership of $2,000 of company securties continuously for one yea, the
required representation to hold such securities though the date of the anual meeting, the
SOO-word limitation on proposals, and the requirement that the proposal be "a proper
action for stockholders under state law");
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. modifies certain of the procedural requirements of rule 14a-8 (e.g., unlike the notice

requirement in paragraph (f) of rue 14a-8, the Proposal would not require a notice of all
curble failures to meet the procedural requirements of the company-specific process and,

unlike the 14-day response perod in paragraph (f) of rule i 4a-8 for shareholders to cure
all curable defects, the Proposal would establish a 21-day response perod with regard to
proponent eligibì1ty and to enable the Company to "comply with applicable law"); and

. fundamentally alters the subject-matter limitations on the "qualified proposals" that
would be required to be included in the Company's proxy materials, as discussed above.

The dual opeation of rule i 4a-8 and a company-specific approach to shareholder

proposals under the Proposal raises a number of fundamental issues regarding the operation of
the Proposal that cause the proposal to be so vague and indefinite that neither shareholders in
voting on it, nor the Company in implementing it (if adopted), would be able to deterine with
any reasonable cerinty those actions that are required. For example:

. The Proposal requires that ''to the extent peritted by law" a "qualified proposal" (which
is a proposal that is "valid under applicable law") shall be voted on at an anual meeting
and included in the Company's proxy materials. However, the Proposal does not provide
any context as to how the qualifications "to the extent permitted by law" or "valid under
applicable law" are intended to enable the Company to comply with the federal proxy
rules.24 Furter, while rule 14a-8 is "applicable" to the Company, it is clea that the
Proposal intends to require the inclusion of shareholder proposals in the Company's
proxy materals far beyond those required by rule 14a-8 and, therefore, it is
fundamentally uncertain as to what it means for a "qualified proposal" to be ''valid under
applicable law." As neither the shareholders nor the Company wil be able to determne
with any reasonable certainty maner in which the proposed amendment is intended to
interact with rule 14a-8, the meaning of the primar substative requirement of the

Proposal-- that a "qualified proposal" that is "valid under applicable law" be subject to a
shareholder vote and included in the proxy materials "to the extent peritted by law" -- is
so vague and indefinite that neither the shareholders nor the Company will be able to
deterne with any reasonable certainty the maner in which the Proposal is intended to

25operate.

24 Neither "to the extent permitted by law" nor "valid under applicable law" is a ter defined in rule 14a-8;
however, paragraphs (i)(I)-i)(3) relate to the exclusion of proposas that are improper under state law,

could cause the company to violate any state, federal, or foreign law, and/or are contr to the

Commsion's proxy rules. Presumably, "to the extent permtted by law" is intended to mean that a
qualified proposal would not violate (or caus the Company to violate) state, federal (including
Commission rules and regulations), or foreign law, thereby encompassing some or all of 

the substative

restrctions in paragrphs (i)(l )-i)(3).

2S See Peoples Energy Corporation (Nov. 23, 2004) (proposal urging the board of directors to tae the
necessar steps to amend Peoples Energy's arcles of incorporation and bylaws to provide that offcers and
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. While the Proposal requires that a "qualified proposal" must meet procedural

requirements that are similar to those in rule 14a-8, it is not clear how the Proposal's
procedural requirements would interact with the procedural requirements in rue 14a_8.26
This uncerainty is so fundamental to an understanding of 

the Proposal that neither the

shareholders nor the Company will be able to determine with any reasonable certainty the
operation of the procedural requirements in the Proposal. The following examples
ilustrate that the procedural requirements for "qualified proposals" that would be
established ifthe Proposal were implemented that would be fudamentally different
from, and inconsistent with, those in rule 14a-8:

_ The procedural requirements that would be included in the Company's Certificate of
Incorporation or Bylaws pursuant to the Proposal do not include the provisions in rule
i 4a-8(f) that require a company to provide a proponent with timely notice of all
curable deficiencies and permit an opportity for the proponent to remedy all such

deficiencies before it may exclude a proposal. Instead, the procedural requirements
for "qualified proposals" that would be included in the Company's Certificate of
Incorpration or Bylaws pursuant to the Proposal relate only to the time during which
a proponent must respond to a company's "reasonable request" for information
regarding "eligibility to submit a (qJualified (pJroposal or to enable the (è)ompany to
comply with applicable law." Importantly, those requirements place no limitation on .
the time pttod durng which the Company may make such a "reasonable request."
Accordingly, for example, a "qualified proposal" that failed the 500-word limitation
that would be established in the Company's Cerificate of Incorporation or Bylaws
puruant to the Proposal could be excluded as improper under the Company's
Cerificate of Incorporation or Bylaws with no requirement that the proponent be

made aware of the failure to comply with that requirement or be given an opportnity
to cure that failure. Conversely, under the 500-word limitation in rule 14a-8(d), a
proposal that failed to comply with that requirement could be excluded properly
under rule i 4a-8 only after appropriate notice and opportnity to cure the failure was
provided to the proponent.

directors shall not be indemnfied from pernal liability for acts or omissions involving gross negligence
or "reckless neglect" omitted under (i)(3) because the term "reckless neglect" was centrl to the purse
and intent of the resolution, but had no common meang and wa undefied by the proposal or supporting
statement).

26 See Berkshire Hathawav Inc. (Mar. 2, 2007) (proposal seekig to restrct Berkshire frm investing in
securities of any foreign corporation tht engages in activities prohibited for U.S. corprations by
Executive Order of the President of the United States omitted under (i)(3) as vague and indefinite --
because, in par, the proposal was drafted broadly so as to encompass all past and future Executive Orders,
while the supportg statement focused almost exclusively on Suda). Similarly here, the Proposal tracks
the language and terminology of rule i 4a-8 (giving rise to the impression that such terms and phrass
should be interpreted as they are under that rule), all the while seeking to implement a shareholder proposal
process wholly inconsistent with the framework of the rule.
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- The procedure for "qualified proposals" that would be established in the Company's
Certificate of Incorporation or Bylaws pursuant to the Proposal would not require the
Company to provide any notice to a proponent if the Company determined that the
proposal did not meet the requirements of a "qualified proposaL." Conversely, under
rule 14a-80), a public company that believes that it is peritted by rule 14a-8 to
exclude a proposal from its proxy materials is required to submit a timely notice of
that belief (as well as the basis for that belief) to both the Commission and the
proponent, with the proponent being given an opportnity to respond to that
submission. As discussed above, the Proposal mimics a number of provisions in rule
14a-8 but provides not guidance as to whether those provisions should be interreted
under the Proposal in the same maner as under rule 14a-8. For example, asswning
adoption and implementation of the Proposal, the Company may be faced with a
situation regarding the interpretation of the requirement that the proposal not relate to
"ordinary business operations." If the Company believed that a shareholder proposal
could be omitted under rule 14a-8(i)(7), it would be required to provide the
Commission and the proponent with its reasoning, with the proponent being given an
opportnity to respond and the Commission Staff indicating its views, but if the
Company believed that it could omit the proposal because it did not meet the
Delaware General Corporation Law standard for "ordinar business operations," it
would merely omit the proposal from its proxy materals as improper under its
Certificate of Incorporation or Bylaws and would not be required to provide any such
notice.

. As discussed above, the Proposal and Supporting Statement are very clear in their
intention to require the Company to include shareholder proposals in its proxy materials
even where rule 14a-8 would provide a basis for excluding those proposals. However,
there is no indication as to whether or not the procedural requirements in the definition of
"qualified proposal" are intended to similarly overrde the procedural requirements in
rule 14a-8. The overde of the proceural requirements of rule 14a-8 does not appear to

be the legal effect of the Proposal because it is likely that the rue 14a-8 procedura
requirements (including the notice and remedy provisions) would continue to apply to the
Company in its compliance with rule 14a_8.27 In this regard, the language of 

the Proposal

and the Supporting Statement is so vague and uncerain as to the interaction between the
Proposal and rule 14a-8 that neither shareholders nor the Company wil be able to

27 In this regard, rule 14a-8 specifically addrsses "when a company must include a shaeholder's proposal in
its proxy statement." And paragraph (a) of rule 14a-8 defines a "proposal" as a shareholder's
"recommendation or requirements that the company and/or its board of ditors tae action. which (a

sharholder) intend(s) to present at a meeting of the company's shareholders." Therefore, the Company
would have to treat a "qualified proposal" submitted by a shareholder to the Company for inclusion in the
proxy, and who intended to present it at the anual meetig, as a rue 14a-8 proposal and any exclusion of
the qualified proposal from the proxy for procedural deficiencies would have to meet the procedural
requirements of rule 14a-8.



O'MUVENY & MYERS UP

March 26, 2008 - Page 19

detenine with reasonable cerainty the effect of adoption of the Proposal on the
procedural rights provided to shareholders under rule 14a-8.

For the reasons stated above, both individually and collectively, it is appropriate to
exclude the Proposal and Supporting Statement from the Company's proxy materials in reliance
on rule 14a-8(i)(3) as they are so vague and indefinite that neither shareholders in voting on the
Proposal, nor the Company in implementing it (if adopted), would be able to determine with any
reasonable cerainty what actions are required.

III. Conclusion

Based on the foregoing, on behalf of the Company, we respectfully request the
concurrence of the Staff that the Proposal and Supportng Statement may be excluded from the
Company's proxy materials for the 2008 Anual Meeting.

If you have any questions or would like any additional information regarding the
foregoing, please do not hesitate to contact the undersigned or Rebekah Toton at O'Melveny &
Myers LLP at 202-383-5 i 07. Please transmit your response by fax to the undersigned at 202-
383-5414. The fax number for the Proponent is 617-812-0554.

Please acknowledge receipt of this letter by stamping and retuing the enclosed receipt
copy of this letter. Thank you for your prompt attention to ths matter.

i:'~
Robert Pi:l¿
ofO'MELVENY & MYERS LLP

Attachment

cc: Lucian Bebchuk
1545 Massachusetts Avenue
Cambridge, MA 02 i 38

Stephen G. Bené
Senior Vice President, General Counsel, and Secretar
Electronic Ars Inc.
209 Redwood Shores Parkway
Redwood City, CA 94065
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Lucian Bebchuk
1545 Massachusetts Avenue

Cambridge, MA 02138
Telefax (617)-812-0554

February 20,2008

VIA FACSIMILE AND OVERNIGHT MAIL

Stephen G. Bené
Senior Vice President, General Counsel. and Secretary
Electronic Ar, Incorporated
209 Redwood Shores Parkway
Redwood City. CA. 94065

Re: Shareholder Proposal of Lucian Bcbchuk

Dear Stephen G. Bené,

i am the owner of 60 shares of common stock of Electromc Ar Incorporated (the
"Company"), which I have continuously held for more than I year as of today's date. I intend to
continue to hold these securities thrugh the date of the Company's 2008 annual meeting of
shareholders.

Pursuant to Rule i 4a-8. I enclose herewith a shareholder proposal and supporting

statement (the "Proposal") for inclusion in the Company's proxy materials and for presentation
to a vote of shareholders at the Company's 2008 annual meeting of 

shareholders.

Please let me know if you would like to discuss the Proposal or if you have any
questions.

Sincerely.

Jw.~ all_
Lucian Bebchuk



RESOL VED that stockholders of Electronic Arts, Incorporated recommend that the
Board of Directors, to the extent consistent with its fiduciary duties, submit to a stockholder vote
an amendment to the Corporation i s Certificate of Incorporation or the Corporation's Bylaws that
states that the Corporation (i) shall, to the extent pemùtted by law, submit to a vote of the
stockholders at an annual meeting any Qualified Proposal to amend the Corpomtion's Bylaws;
(2) shall, to the extent permitted by law, include any such Qualified Proposal in the
Corporation's notice of an annual meeting of the stockholders delivered to stockholders; and (3)
shall, to the extent permitted by law, allow stockholders to vote with respect to any such

Qualified Proposal on the Corporation's proxy card for an annual meeting of stockholders.

"Qualified Proposals" refer in this resolution to proposals satisfying the following requirements:

(a) TIie proposal was submitted to the Corporation no later than 120 days
following the Corporation's preceding annual meeting by one or more
stockholders (the "lnitiator(s)") that (i) singly or together beneficially owned
at the time of submission no less than 5% of the Corporation's outstanding

common shares, (ii) represented in writing an intention to hold such shares
through the date of the Corporation's anual meeting, and (iii) each
beneficially owned continuously for at least one year prior to the submission
common shares of the Corporation worth at least $2,000.00;

(b) If adopted, the proposal would effect only an amendment to the Corporation's
Bylaws, and would be valid under applicable law;

( c) TIie proposal is a proper action for stockholders under state law and does not
deal with a matter relating to the Corporation's ordinary business operations;

(d) The proposal does not exceed 500 words; and

(e) The Initiator( s) furnished the Corpration within 2 I days of the Corporation's
request any information that was reasonably requested by the Corporation for
determining eligibilty of the Initiator(s) to submit a Qualified Proposal or to
enable the Corpration to comply with applicable law.

SUPPORTING STATEMENT:

Statement of Professor Lucian Bebchuk: In my view, when stockholders representing
more than 5% of the Corporation's common shar wish to have a vote on a Bylaw amendment
proposal satisfying the conditions of a Qualified Proposal, it would be desirable to facilitate such
a vote. Currnt and future SEC rules may in some cases allow companies - but do not curently

require them - not to place proposals for Bylaw amendments initiated by stockholders in the
Corporation's notice of an annual meeting and proxy card for the meeting. Even stockholders

who believe that no changes in the Corporation's Bylaws are cun-ently wort adopting should

consider voting for my proposal to express support for facilitating stockholders' ability to decide
for themselves whether to adopt Bylaw amendments initiated by stockholders. Note that, if the
Board of Directors were to submit the proposed change in the Certificate of Incorpration or
Bylaws to a stockholder vote, the change would occur only if the stockholders approve it.

- I -



i urge you to vote for this proposal.

- 2-



REQUESTED PROOF OF OWNERSHIP



FA
E LEe T RON I CAR T S"

March 3,2008

SENT VIA OVERNlGHl MAIL AN FACSIMILE TO 617-812-0554

Mr. Lucian Bebchuk
1545 Massachusetts Avenue
Cambndge, MA 02138

Dear Mr. Bebchuk:

We have received your shareholder proposal, dated Februar 20, 2008, regarding an amendment
to the bylaws of Electronic Arts Inc. (''Electronic Arts" or the "Company").

"

SEC Rule 14a-8 (copy enclosed) requires that. in order to be eligible to subnut a proposal, you
must have continuously held at least $2,000 in maket value of the Company's securities entitled
to vote at the meeting for at least one year by the date you submitted the proposaL. The cover
letter accompanying your proposal indicates that you own 60 share of Electronic Arts common
stock; however, because your name does not appear on our records as a registered shareholder,
you must subnut appropriate proof that you meet these eligibilty requirements.

Please provide the Company proof of share ownership that satisfies the requirements of Rule
14a-8. You must prove eligibilty (i.e.. ownership of at least $2,000 Ìn market value of
Electronic Arts common stock for at least one year prior to the date on which you submitted your
proposal to the Company) by submitting either:

. a written statement from the "record" holder of the securities (usually a broker or bank)

verifying that, at the time you submitted the proposal, you contiuously held the
securties for at least one year; or

. a copy of a fùed Schedule 13D, Schedule 13G. Form 3, Form 4, Form 5, or amendments

to those documents or updated forms, reflecting your ownership of shares as of or before
the date on which the one-year eligibilty period begins.

Your proof of ownership must be postmarked. or transmitted electronically, no later than 14
calendar days from the date you receive this letter. If the Company does not receive the required

209 Redwood Sho,e, Pa,kway, Redwood C¡Iy. CA 94065 PH i 650 628 1500 www_ea.tom



Lucian Bebchuk
Marh 3, 2008
Page Two

proof of ownership within ths timeframe, your proposal wil not be eligible for inclusion in

I?lectronic Art' proxy matenals.

Sincerely,

?*--
Stephen G. Bené
Senior Vice President,
General Counsel and Secretary

Attachment -- Copy of Exchange Act Rule 14a-8

cc: Robert llesnarski

Rebekah J. Toton
O'Melveny & Myers LLP
1625 Eye Street. NW
Washington, D.C. 20006



l

Rule 14a-8 - Shareholder proposals (17 CFR 240.14a-81.

This section addresses when a company must include a shareholdets proposal in its proxy
statement and identify the proposal in its form of proxy when the company holds an annual or
special meeting of shareholders. In summary, in order to have your shareholder proposal
included on a company's proxy car, and included along with any supporting statement in its
proxy statement, you must be eligible and follow certn procedures. Under a few specific
circumstances, the company is permitted to exclude your proposal, but only after submitting its
reaons to the Commission. We strctured this section in a question-and-answer format so that it
is easier to understand. The references to "you" are to a shareholder seeking to submit the
proposal.

(a) Questioiil: What is a proposal? A shareholder 
proposal is your recommendation or

requirement that the company and/or its board of directors take action, which you intend to
present at a meetig of the company's shareholders. Your proposal should state as clearly as

possible the course of action that you believe the company should follow. If your proposal is
placed on the company's proxy card, the company must also provide in the form of proxy means
for shareholders to specify by boxes a choice between approval or disapproval, or abstention.
Unless otherwse indicated, the word "proposal" as used in this section refers both to your
proposal, and to your corresponding statement in support or 

your proposal (¡rany).

(b) Questioii 2: Who is eligible to submit a proposal, and how do I demonstrate to the company
that I am eligible?

(I) In order to be eligible to submit a proposal, you must have continuously held at least $2,000
in market value, or 1 %, of the company's securities entitled to be voted on the proposal at the
meeting for at leat one year by the date you submit the proposaL. You must contiue to hold
those securities through the date of the meeting.

(2) If you are the registered holder or your securities, which means that your name appea in the

company's records as a shareholder, the company can verify your eligibilty on its own, although
you wil stil have to provide the company with a written staement that you intend to continue to
hold the securities through the date of the meeting of shareholders. However, if like many
shareholders you are not a registered holder, the company likely does not know that. you are a
shareholder, or how many shares you own. In this case, at the tie you submit your proposal,
you must prove your eligibilty to the company in one of 

two ways:

(i) The first way is to submit to the company a written statement from the "record" holder of
your securities (usually a broker or ban) verifyng that, at the time you submitted your proposal,

you continuously held the securities for at least one year. You must also include your own
written statement that you intend to continue to hold the securities though the date of 

the

meeting of shareholders; or

(ii) The second way to prove ownership applies only if you have filed a Schedule 13D
(§240.13d-I01), Schedule 13G (§240.l3d-102), Form 3 

(§249.103 ofths chapter), Form 4

(§249.104 of 
ths chapter) and/or Form 5 (§249.l05 of 

this chapter), or amendments to those



documents or updated forms, reflecting your ownershp of the shares as of or before the date on
which the one-year eligibilty period begins. If you have fied one of these documents with the
SEC, you may demonstrate your eligibility by submitting to the company:

(A) A copy of the schedule and/or form, and any subsequent amendments reporting a change in
your ownership level;

(B) Your written statement that you continuously held the required number of shares for the one-
year period as ofthe date ofthe statement; and

(C) Your written staement that you intend to continue ownership of the share through the date
of the company's anual or special meeting.

(c) Questn 3: How many proposals may I submit? Each shareholder may submit no more than
one proposal to a company for a particular shareholders' meeting.

(d) Questioii 4: How long can my proposal be? The proposal, including any 
accompanyig

supportg statement, may not exceed 500 words.

(e) Question 5: What is the deadline for submittg a proposal?

(1) If you are submitting your proposal for the company's anual meeting, you can in most cases
find the deadline in last yeats proxy statement. However, if 

the company did not hold an anual

meeting last year, or has changed the date of its meeting for this year more than 30 days from last
year's meetig, you can usually fid the deadlie in one of 

the company's quarterly reports on

Form 1O- (§249.308a ofthis chapter) or 1O-SB (§249.308b ofthis chapter), or in shareholder
rerts of 

investment companies under §270.3Od':1 of ths chapter of the Investment Company

Act of 1940. In order to avoid controversy, shareholders should submit their proposals by mean,
including electronIc means, that permt them to prove the date of delivery.

(2) The deadline is calculated in the following manner if 
the proposal is submitted for a regularly

scheduled annual meeting. The proposal must be received at the company's principal executive
offce not less than 120 calendar days before the date ofthe company's proxy statement released

to shareholders in connection with the previous year's anual meeting. However, if 
the company

did not hold an annual meeting the previous year, or if 
the date of ths ye's annual meeting has

been changed by more than 30 days from the date ofthe previous yeas meeting, then the
deainè is a reasonable time before the company begis to print and send its proxy materials.

(3) If you are submitting your proposal for a meeting of shareholders other than a regularly
scheduled annual meeting, the deadline is a reasonable time before the company begins to print
and send its proxy materials.

(1) Question 6: Wht ifI fail to follow one of 
the eligibilty or procedurl requirements explaied

in answers to Questions 1 thrugh 4 of this section?

2



(1) The company may exclude your 
proposal, but only after it has notified you ofthe problem,

and you have failed adequately to correct it Withn 14 calendar days of receiving your proposal,

the company must notify you in wrting of any procedural or eligibility deficiencies, as well as of
the time frame for your response. Your response must be postmarked, or transmitted
electronically, no latcr than 14 days from the date you received the company's notification. A
company need not provide you such notice of a deficiency ifthe deficiency canot be remedied,
such as if you fail to submit a proposal by the company's properly determined deadline. If the
company intends to exclude the proposal, it will later have to make a submission under
§240.14a-8 and provide you with a copy under Question 10 below, §240.14a-8G).

(2) if you fail in your promise to hold the required number ofsecunties thrugh the date of 
the

meetig of sharholders, then the company wil be permtted to exclude all of your proposals
from its proxy matena1 for any meeting held in the following two calendar year.

(g) Quest/on 7: Who has the burden of 
persuading the Commission or its staff that my proposal

can be excluded? Except as otherwise noted, the burden is on the company to demonstrate that it
is entitled to exclude a proposal.

(h) Question 8: Must I appear personally at the shareholders' meetig to present the proposal?

(1) Either you, or your representative who'is qualified under state law to present the proposal on
your behalf, must attend the meetig to present the proposaL. Whether you attend the meeting
yourelf or send a qualified representative to the meeting in your place, you should make sure
that you, or your representative, follow the proper state law procedures for attending the meeting
and/or presenting your proposaL.

(2) if 
the company holds its shareholder meeting in whole or in part via electronic media, and the

company permits you or your representative to present your proposal via such media, then you
may appear through electrnic media rather than trveling to the meeting to appea in person.

(3) If you or your qualified representative fail to appear and preent the proposal, without good
cause, the company will be permitted to exclude all of your proposals from its proxy materials
for any meetings held in the following two calendar yeas.

(i) Question 9: IfI have complied with the procedural requirements, on what other bases may a
company rely to exclude my proposal?

(1) Improper under state law: lfthe proposal is not a proper subject for action by shareholders
under the laws of the junsdiction of the company's orgazation;

Note to pargrph(i)(l): Depending on the subject matter, some proposals are not considered

proper under state law if they would be binding on the company if approved by sharholders. In
our experience, most proposals that are cast as recommendations or requests that the boar of
directors tae specified action are proper under state law. Accordingly, we wil assume that a
proposal drafted as a recommendation or suggestion is proper unless the company demonstrates
otherwise.

3



(2) Violation of law: Ifthe proposal would, if implemented, cause the company to violate any
state, federal, or foreign law to which it is subject;

Note to paragraph(i)(2): We wil not apply this basis for exclusion to permit exclusion of a
proposal on grounds that it would violate foreign law if compliance with the foreign law would
result in a violation of any .state or federal 

law.

(3) Violation of proxy rules: If the proposal or supporting statement is contrar to any of the
Commission's proxy rules, including §240.14a-9, which prohibits matenally false or misleading
statements in proxy solicitig matenals;

(4) Personal grievance; special interest: If the proposa relates to the redress of a personal claim
or gnevance against the company or any other person, or if it is designed to result in a benefit to
you, or to furter a personal interest, which is not shared by the other shareholders at large;

(5) Relevance: rfthe proposal relates to operations which account for less than 5 percent ofthe
company's tota assets at the end of its most recent fiscal year, and for less than 5 percent of its
net earngs and gross sales for its most recent fiscal year, and is not otherwise significantly
related to the company's business;

(6) Absence of 
power/authority: If the company would lack the power or authonty to implement

the proposal;

(7) Management functions: If the proposal deals with a matter relatig to the company's ordinary
business operations;

(8) Relates to election: If the proposal relates to a nomination or an election for membersmp on
the company's board of directors or analogous governing body or a procedure for such
nomination or election;

(9) Conflict with company's proposal: If the proposal dirtly conficts with one of the

company's own proposals to be submitted to sharholder at the same meeting;

Note to paragraph(i)(9): A company's submission to the Comission under ths setion should
specify the points of conflct with the company's proposa.

(10) Substantially implemented: If 
the company has already substantially implemented the

proposal;

(11) Duplication: If 
the proposal substantially duplicates another proposal previously submitted

to the company by another proponent that will be included in the company's proxy matenals for
the same meetig;

(12) Resubmissions: If 
the proposal deals with substantially the same subject matter as anothêr

proposal or proposals that has or have been previously included in the company's proxy materals

4



with the preceding 5 calendar years, a company may exclude it frm its proxy materals for any

meeting held within 3 calendar years of the last time it was included if the proposal received:

(i) Less than 3% of 
the vote if proposed once within the preceding 5 calendar years;

(ii) Les than 6% of 
the vote on its last submission to shareholders if 

proposed twce previously

witln the preceding 5 calendar years; or

(ii) Les than 10% of 
the vote on its last submission to shareholders if 

proposed thee times or

more previously within the preceding 5 calendar years; and

(13) Specifc amount of dividends: If 
the proposal relates to specific amounts of cash or stock

dividends.

(j Question 10: What procedures must the company follow if it intends to exclude my proposal?

(1) If the company intends to exclude a proposal from its proxy materials, it must file its reasons
with the Commission no later than 80 calendar days before it fies its definitive proxy statement
and form of proxy with the Commission. The company must simultaneously provide you with a
copy of its submission. The Commission staff may pennit the company to make its submission
later than 80 days before the company fies its definitive proxy statement and form of 

proxy, if

the company demonstrates good cause for missing the deadline.

(2) The company must file six paper copies of 
the following:

. (i) The proposal;

(ii) An explanation of 
why the company believes that it may exclude the proposal, which should,

ifpossible, refer to the most recent applicable authority, such as prior Division letters issued
under the rule; and

(iii) A supporting opinion of COWlSe! when such reaons are based on matters of state or foreign
law.

(k) Question 11: May I submit my own statement to the Commssion responding to the
company's arguments?

Yes, you may submit a response, but it is not required. You should try to submit any response to
us, with a copy to the company, as son as possible afer the company makes its submission.
This way, the Commssion stafwil have time to consider fuly your submission before it issues
its response. You should submit six paper copies of 

your reponse.

(I) Quest/Olt 12: If 
the company includes my shareholder proposal in its proxy materials, what

information about me must it include along with the proposal itself

5



(I) The company's proxy statement must include your name and address, as well as the number
of the company's voting securities that you hold. However, instead of 

providing that information,

the company may intead include a statement that it will provide the information to shareholders
promptly upon rec~iving an oral or written request.

(2) The company is not responsible for the contents of your proposal or supporting statement.

(m) Quest/oii 13: What can I do if 
the company includes in its proxy statement reasons why it

believes shareholders should not vote in favor ormy proposal, and I disagree with some of its

statements?

(1) The company may elect to include in its proxy statement reaons why it believes shareholders
should vote against your proposal. The company is allowed to make arguments reflecting its own
point of view, just as you may express your own point of 

view in your proposal's supporting

statement.

(2) However, if you believe that the company's opposition to your proposal contains materially
false or misleadng statements that may violate our anti-fraud rule, §240.14a-9, you should
promptly send to the Commission staff and the company a letter explaining the reasons for your
view, along with a copy of the company's statements opposing your proposal. To the extent
possible, your letter should include specific factual information demonstrating the inccuracy of
the company's claims. Time permitting, you may wish to tr to work out your differences with

. the company by yourself before contacting the Commission staff.

(3) We require the company to send you a copy of 
its statements opposing your proposal before

it sends its proxy materials, so that you may bring to our attention any materially false or
misleading statements, under the following tireframes:

(i) If our no-action response requires that you make revisions to your proposal or supporting
statement as a condition to requiring the company to include it in its proxy matenals, then the
company must provide you with a copy of its opposition statements no later than 5 calendar days
after the company receives a copy of your revised proposal; or

(ii) In all other cases, the company must provide you with a copy of 
its opposition statements no

later than 30 calendar days before its fies definitive copies of its proxy statement and form of
proxy under §240.14a-6.
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May 2, 2008

VIA EMAlL AND FACSIME

u.s. Securities and Exchange Commssion
Division of Corporation Finance
Offce of Chief Counsel
100 F. Street, NE
Washington, DC 20549

Re: Shareholder Proposal Submitted bv Lucian Bebchuk to Electronic Arts. Inc.

Ladies and Gentlemen:

We submit ths letter on behalf of our client Professor Lucian Bebchuk ("Professor
Bebchuk") in response to a letter written by counsel for Electronic Ars, Inc. (''EN' or the
"Company"), dated Apri28, 2008 ("Apri128, 2008 Letter"). EA's letter requested that the staff
of the Division of Corporation Finance ("Staff') of the U.S. Securties Exchange Commission
("Commission") or the Commission itself express an opinion on EA's request for no-action relief
dated March 26, 2008 (''No-Action Request"). The No-Action Request asked that the Staff not
recommend an enforcement action to the Commission if EA excluded Professor Bebchuk's
proposal ("Proposal") from the Company's 2008 proxy materials. We respectfully request that
neither the Staff nor the Commssion issue an opinon regarding the No-Action Request because
the question of whether or not the Proposal must be included in ENs proxy materials is curently
before the District Cour for the Southern Distrct of New York.

I. FACTUAL BACKGROUND

On February 20, 2008, Professor Bebchuk submitted the Proposal to EA. Subsequently
on March 26,2008, EA submitted the No-Action Request to the Staff. Professor Bebchuk and
his counsel then carefuly weighed EA's arguments in the No-Action Request. After concluding
that the arguents had no merit, Professor Bebchuk filed a Complaint in the Southern Distrct of

New York, requesting (1) declaratory relief, stating that the Proposal could not be excluded
under 14a-8 and (2) injunctive relief, requiring EA to place the Proposal in its proxy materials.

.
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After EA was informed of the pending litigation, EA's counsel sent the April 28, 2008 Letter,
making the following arguments:

. No law absolutely forbids the Staff or the Commission from issuing an

opinion on a no-action request while litigation is pending. April 28, 2008
Letter at 1-2.

. Failure by the Commission to "take action to administer" Rule 14a-8

would "impose significant uncertainty and expense upon public
companies" attempting to comply with Rule 14a-8. April 28, 2008 Letter
at 3-4.

. The Staff or Commission should issue a No-Action Letter because

Professor Bebchuk "abuser d) the rule 14a-8 process" by seeking to "evade
Commission administration" of Rule 14a-8. EA argues that it was

improper for Professor Bebchuk to withdraw 1 1 proposals similar to the
Proposal and commence litigation against EA before the Staff issued a no-
action letter. Apri28,2008 Letter at 2-5.

As set forth below, these arguments are entirely without merit.

II. THE STAFF DOES NOT COMMENT ON ARGUMENTS WHEN THEY ARE
BEFORE A COURT IN NO-ACTION LETTERS

After EA expressed its belief in the No-Action Request that it could exclude the Proposal
under various provisions of Rule 14a-8, Professor Bebchuk brought suit to enforce his rights
under Rule 14a-8 to have his Proposal included in the Company's 2008 proxy materals. It is
undisputed that Ru1e 14a-8 gives shareholders such as Professor Bebchuk a private right of
action to bring suit in federal cour. See, e.g., Roosevelt v. E.l Du Pont de Nemours & Co., 958
F.2d 416,424 (D.C. Cir. 1992) (''Te Commssion has consistently regarded the cour, and not
the agency, as the formal and binding adjudicator of Rule 14a-8's implementation of section

14(a)); Amalgamated Clothing and Textie Workers Union v. Wal-Mart Stores, Inc., 821 F. Supp.
877, 879 (S.D.N.Y. 1993) ("The existence of a private right of action by a shareholder under §
14(a) of the SEA and Rule 14a-8 is well settled and uncontested here."); The New York City
Employees Retirement System v. American Brands, Inc., 634 F. Supp. 1382, 1386 (S.D.N.Y.

1986) ("(W)e conclude that (Plaitiff) can seek an interpretation of Rule 14a-8 as applied to its
partcular proposal in this court."). Therefore, Professor Bebchuk was well within his rights to
brig suit in federal court.

Further, the Staff does not express its opinions on issues pending before a cour in no-
action letters. Staff Legal Bulletin No. 14 states: ''Were the arguments raised in the company's
no-action request are before a court of law, our policy is not to comment on those arguments.
Accordingly, our no-action response wil express no view with respect to the company's

intention to exclude the proposal from its proxy materals." Indeed, the Staff routinely does not
grant no-action relief where a company's basis for excluding a proposal is being challenged in
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court. See, e.g., CA Inc., 2006 WL 1547985 (June 5, 2006) ("In light of the fact that arguents
raised in your letter and that of the proponent are currently before the court in connection with
the litigation between CA and the proponent concerning this proposal, in accordance with staff
policy, we will not comment on those arguents at this time."); Wendy's Int'l, 1995 WL 771386
(Dec. 28, 1995) ("We note that litigation is pending in the United States Distrct Court for the
Southern District of New York with respect to the Company's deternation to omit the proposal
from its proxy st¡itement. In light of the fact that the arguents raised in your letter and that of.
the proponent are currently before the court, in accordance with staff policy, we wil not
comment on those arguments at this time."). Thus, EA's request that the Staff grant no-action
relief should be denied because it departs from well settled precedent.

Additionally, it would simply be a waste of Staff resources to grant no-action relief while
litigation is pending. That inormal opinion is not granted deference by the cour. See, e.g.,
MONY Group, Inc. v. Highfields Capital Management, L.P., 368 F.3d 138, 146 (2d Cir. 2004)
("(N)o-action letters constitute neither agency rule-makg nor adjudication and thus are entitled
to no deference beyond whatever persuasive value they might have."). Therefore, there is little
reason for the Staff to issue a no-action letter while litigation is pending.

III. FAIUR TO ISSUE A NO-ACTION RESPONSE WOULD NOT LEAD TO
GREATER UNCERTAINTY IN INTERPRETING RULE 14a-8

Failure to issue an opinion concering the No-Action Request wil not lead to greater
"uncertainty" with regard to a company's ability to exclude proposals, as argued by EA. April
28, 2008 Letter at 4. As an initial matter, the Commission has long recognzed that courts make
the final determnation on whether a proposal is excludable under 14a-8. In Release No. 34-
5299 (July 20, i 976), the Commission stated: ''Te Commission has never purorted or
attempted defiitively to determine whether particular proxy material complied with the rules. . .
. (Nothing the Commission or its staff does or omits to do in connection with such proposals
affects the right of the proponent. . . to institute a private action with respect to management's
intention to omit that proposal from its proxy materials." Thus, to the extent that there is
ambiguity over whether the Proposal is excludable, a federal court may resolve that ambiguity.l

Furerore, the Commission need not stay silent if it does not issue an opinion
concerning the No Action Request. It may submit an amicu brief supportg the position of
either EA or Professor Bebchuk. Therefore, failure to issue an opinion on the No Action Request
wil not lead to greater uncertainty regarding Rule 14a-8.

i As EA points out in the Apri 28, 2008 Letter, if the Commission feels that there is a risk of inconsistent court

verdicts it may amend the rules for clarty as the Commssion did in response to AFSCME v. AIG, 256, F.3d 121 (2d
Cir.2006). See April 28, 2008 Letter at 3 (citing the Commission's December 2007 Release No. 34-56914).
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IV. EA'S ALLEGATIONS OF IMPROPRIETY ARE WITHOUT MERIT

In an attempt to evade the clear precedent for the Staff to express no opinion on issues
pending before a court, EA manufactured out of whole cloth allegations of impropriety by
Professor Bebchuk. EA argues that Professor Bebchuk has engaged in "abuse of the rule 14a-8
process that demands a response by the Staff or the Commission." See Apri118, 2008 Letter at
2. EA bases this opinion primarily on two unremarkable facts: (1) Professor Bebchuk withdrew
proposals simlar to the Proposal submitted to EA after companies requested no-action relief
(April 18, 2008 Letter at 2, 4); and (2) Professor Bebchuk commenced litigation before the Staff
issued a no-action letter in response to EA's No-Action Request (April 18, 2008 Letter at 4-5).

First, there is nothing abusive about withdrawing a proposal after careful consideration of
a company's request for no-action relief. Professor Bebchuk withdrew the previous proposals
after companies raised issues about the clarity of the proposals that Professor Bebchuk did not
wish to contest. It would have been a waste of the Staffs time to consider and rule on proposals

that Professor Bebchuk wished to withdraw. Therefore, there was nothing abusive about
informing the Staff that Professor Bebchuk wished to withdraw prior proposals.

It is important to note, however, that although the Proposal submitted to EA was similar
to proposals that Professor Bebchuk submitted to other companies, the Proposal submitted to EA
was carefully crafted to respond to substantive points raised in no-action requests submitted by
other companies. As a result, ENs arguments that the Proposal is excludable are entirely
without mert.

Second, there is nothing abusive about commencing litigation after EA submitted the No-
Action Request to the Staf detailing the reasons why it believed it could exclude the ProposaL.

EA opines that it was inappropriate for Bebchuk to begi litigation after EA submitted its No-
Action Request which, EA argued, was "required by the Commission's rule 14a-8." See Aprl

28, 2008 Letter at 2 (emphasis in original). Rule 14a-8(j(1) states: "If the company intends to
exclude a proposal from its proxy materials, it must fie its reasons with the Commssion no later
than 80 calendar days before it files its defitive proxy statement and form of proxy with the
Commssion." However, the notification is "intended to aler the shareholder proponent of
management's likely course of action so that the shareholder can pursue any remedy believed
available infederal court." Cammssion's Interpretive Release No. 34-5299 (emphasis added).

Therefore, it is absurd for EA to argue that commencing litigation after the Company submitted
the No-Action Request was abusive; the Commssion expressly contemplated such litigation.

In addition to the above two arguments, EA makes the factually erroneous asserion that
Professor Bebchuk "request( ed) a delay in the Staffs paricipation" in the no-action process.
April 28, 2008 Letter at 4. Professor Bebchuk never sought such a delay. Instead, on April 1,

2008, Professor Bebchuk sent a letter informing the Staff that he planed to respond to the No-
Action Request by April 16, 2008. In that letter, Professor Bebchuk stated: "Please contact me
in the event that you require our response before the above-specified date or if the proposed
timing of our response is otherwise unacceptable." At no time did the Staff express a concer
that Professor Bebchuk was delaying the no-action process.
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v. CONCLUSION

For the forgoing reasons, neither the Staff nor the Commssion should issue an opinion
on the Proposal because of the pending litigation between Professor Bebchuk and EA.
Additionally, the parties are currently negotiating a prompt briefing schedule for the action in the
District Court for the Southern District of New York, further obviating a need for the Staff to
issue an opinon on the matter. If, however, the Staff or the Commssion disagrees and departs
from its normal practice of not granting no-action relief while litigation is pending, we
respectfully request that the Staff provide Professor Bebchuk notice so he and his counsel can
submit a substantive response to ENs meritless arguents. If you have any questions, please do

not hesitate to call me at 302-622-7065.

Sincerely,

---'j/~'://~''7~ ---_...-.. ~ --~~
MichaelJ. Barry ~

MJB/rm

cc: David J. Johnson, Jr, Esquire
Brendan Dowd, Esquire


