
UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
WASHINGTON D.C 20549-3010

February 2008

Daniel Dunlap

Senior Attorney and Assistant Secretary

Allegheny Energy Inc

800 Cabin Hill Drive

Greensburg PA 15601

Re Allegheny Energy Inc

Incoming letter dated December 21 2007

Dear Mr Dunlap

This is in response to your letter dated December 21 2007 concerning the

shareholder proposal submitted to Allegheny Energy by Robert Whalen Our response

is attached to the enclosed photocopy of.your correspondence By doing this we avoid

having to recite or summarize the facts set forth in the correspondence Copies of all of

the correspondence also will be provided to the proponent

In connection with this matter your attention is directed to the enclosure which

sets forth brief discussion of the Divisions informal procedures regarding shareholder

proposals

Sincerely

        
Jonathan Ingram

Deputy Chief Counsel

Enclosures

cc John Chevedden

                                      

                                         

DIVISION OF

CORPORATION FINANCE

                                        ***  FISMA & OMB Memorandum M-07-16 ***



February 2008

Response of the Office of Chief Counsel

Division of Corporation Finance

Re Allegheny Energy Inc

Incoming letter dated December 21 2007

The proposal requests the board to adopt policy that shareholders be given the

opportunity at each annual meeting to vote on an advisory resolution to ratify the

compensation of the named executive officers set forth in the Summary Compensation

Table of the companys proxy statement

We are unable to concur in your view that Allegheny Energy may exclude the

proposal under rules 14a-8i3 or 14a-8i6 Accordingly we do not believe that

Allegheny Energy may omit the proposal from its proxy materials in reliance on rules

14a-8i3 or 14a-8i6

We are unable to concur in your view that Allegheny Energy may exclude the

proposal under rule 14a-8i7 Accordingly we do not believe that Allegheny Energy

may omit the proposal from its proxy materials in reliance on rule 4a-8i7

Sincerely

Song randon

Attorney-Adviser
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DANIELM DUNLAP 800 Cabin HiH Drrve

Senior Attorney and Assistant Secretary Greensburg PA 15601

724 838-6188 FAX 724 838-6177
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December 21 2007

PRIORITY OVERNIGHT SERVICE

Office of Chief Counsel

Division of Corporation Finance

U.S Securities and Exchange Commission

100 Street NE

Washington D.C 20549

Re Allegheny Energy Inc Omission of Shareholder Proposal Pursuant to Rule 14a-8

Ladies and Gentlemen

On behalf of Allegheny Energy Inc. Maryland corporation the Company pursuant to

Rule 4a-8j under the Securities Exchange Act of 1934 as amended the Exchange Act am

writing to respectfully request that the Staff of the Division of Corporation Finance the Staff of

the Securities and Exchange Commission the Commission concur with the Companys view

that for the reasons stated below the stockholder proposal the Proposal and the statement in

support thereof the Supporting Statement submitted by Robert Whalen the Proponent

received on November 17 2007 may properly be omitted from the proxy materials the Proxy

Materials to be distributed by the Company in connection with its 2008 annual meeting of

stockholders the 2008 Meeting For the reasons set forth below the Company intends to

exclude the Proposal pursuant to Rule 4a-8i3 on the basis that it is materially vague and

indefinite and contrary to the Commissions proxy rules Rule 14a-8 because the Proposal is not

proper form for stockholder proposal and fails to satisfy the applicable procedural requirements

and Rule 14a-8i7 on the basis that it relates to ordinary business matters Therefore the

Company respectfully requests that the Staff indicate that it will not recommend enforcement action

to the Commission if the Company omits the Proposal

Pursuant to Rule 14a-8j under the Exchange Act am enclosing six copies of the following

This letter

The Proposal and the Supporting Statement submitted by the Proponent

attached hereto as Exhibit and

One additional copy of this letter along with self-addressed return envelope

for purposes of returning file-stamped receipt copy of this letter to the

undersigned
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In accordance with Rule 14a-8j copy of this submission is being sent

simultaneously to the Proponent and at the Proponents request to Mr John Chevedden

The Proposal

The resolution portion of the Proposal attached hereto as Exhibit reads as follows

RESOLVED that shareholders of our company request our board to adopt policy

to give shareholders the opportunity at each annual shareholder meeting to vote on

an advisory resolution proposed by management to ratify the compensation of the

named executive officers NEOs set forth in the proxy statements Summary

Compensation Table SCT and the accompanying narrative disclosure of material

factors provided to understand the SCT but not the Compensation Discussion and

Analysis The proposal submitted to shareholders should make clear that the vote is

non-binding and would not affect any compensation paid or awarded to any NEO

Discussion

The Proposal may be excluded under Rule 14a-8i3

The Pro oal is materially vqgç_and indefinite

Rule 14a-8i3 permits company to exclude proposal if the proposal or the supporting

statement contains materially false or misleading statements in violation of the Commissions proxy

rules including Rule 14a-9 The Staff has consistently taken the position that vague and indefinite

shareholder proposals are excludable under Rule 14a-8iC because neither the stockholders

voting on the proposal nor the company in implementing the proposal if adopted would be able

to determine with any reasonable certainty exactly what actions or measures the proposal requires

Staff Legal Bulletin No 14B September 15 2004 Moreover the Commission has recognized

that stockholder proposal is materially misleading where any actions ultimately taken by the

company upon implementation of thEe proposal could be significantly different from the actions

envisioned by the stockholders upon voting on the proposal Occidental Petroleum Corp

February 11 1991 excluding proposal that requested that stockholders have the right to vote

on present as well as future shares that are issued and outstanding in regard to buy back of shares

and Southeast Banking Corporation February 1982 excluding proposal that requested that the

company refrain from any activities which may lead to its acquisition by other corporations or by

which it acquires other corporations including acquisitions by way of mergers In the issue at

hand inconsistencies and contradictory statements in the Proposal and the supporting statement

make it likely that any actions ultimately taken by the Company upon implementation of the

Proposal could be significantly different from the actions envisioned by the stockholders when

voting on the Proposal
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The first sentence of the resolved clause of the Proposal urges the adoption of policy that

would allow stockholders to vote on an advisory resolution to ratify the compensation of the

named executive officers set forth in the proxy statements Summary Compensation Table In

addition the last paragraph of the Supporting Statement states that an annual referendum process

should be established The use of the terms ratify and referendum in the Proposal suggest that

approval or disapproval of the resolution contemplated by the Proposal will have some quantifiable

and tangible effect on the compensation paid to the Companys named executive officers

Consequently if stockholder casts vote regarding the Proposal based on reading of the first

sentence of the resolved clause and the last paragraph of the Supporting Statement such stockholder

might interpret the Proposal as seeking the adoption of policy that would if implemented allow

stockholders an annual referendum process by which they would have the opportunity to vote on

resolution from the Company seeking approval of the compensation of the named executive officers

set forth in the proxy statements Summary Compensation Table SCT
This is materially misleading because the Proposal in no way establishes referendum or an

opportunity to ratify or approve the compensation paid to the Companys named executive offiders

The vote of the stockholders advocated by the Proposal will be non-binding and will relate only

to the compensation of the named executive officers for the last completed fiscal year disclosed in

the proxy statement Consequently any stockholder input on the disclosed compensation will be

non-binding and moot This sharply contrasts with the concept of an actual referendum which

commonly means the submission of proposed measure to direct popular vote in which the

outcome of the vote determines the issues at question In reality the results of any vote on such

non-binding resolution will have no practical effect on the compensation of the named executive

officers set forth in the proxy statements SCT

The Proposals internal contradictions and inconsistencies are significant Portions of the

Proposal suggest that vote on resolution regarding the compensation of the named executive

officers set forth in the proxy statements SCT would be mere formality and means for

stockholders to express their opinion about senior executive compensation However other

portions of the Proposal suggest that stockholders will be given influence over the actual

compensation of the Companys senior executives The contradictions and inconsistencies within

the Proposal make it likely that the action ultimately taken upon the implementation of the Proposal

will be quite different from the action envisioned by the stockholders at the time their votes were

cast thus providing basis for exclusion under Rule 14a-8i3

An example of an instance in which the Staff permitted the exclusion of stockholder

proposal that included inconsistencies and contradictions that are analogous to those presented by

the Proposal is Wal-Mart Stores April 2001 In that letter the Staff agreed with Wa/-Mart that

it could exclude stockholder proposal requesting that the company report on the use of genetically

modified products From the language of the proposal it appeared that the proposal encompassed

all forms of genetically modified products including lengthy list of products sold by the company

The supporting statement however suggested that the proposal only was directed at genetically

modified foods Based on the inconsistency between the proposal and its supporting statement the

Staff agreed with Wal-Mart that the action ultimately taken upon the implementation of the
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proposal could be quite different from the action envisioned by the stockholders at the time their

votes are cast Accordingly the Staff granted relief under Rule 14a-8i3

The Staffs position in Wal-Mart is consistent with other no-action letters in which the Staff

has agreed that Rule 14a-8i3 is available where the action ultimately taken upon the

implementation of stockholder proposal could be quite different from the action envisioned by the

stockholders at the time their votes were cast See e.g Philadelphia Electric Company July 30

1992 excluding proposal to establish committee of stockholders to present plan that will in

some measure equate with the gratuities bestowed on Management Directors and other

employees and NYNEX Corporation January 12 1990 excluding proposal requiring the

corporation to not interfere in the government policy of any foreign government Again much

like the proposals described in each of these letters the action ultimately taken upon the

implementation of the Proposal could be quite different from the action envisioned by the

stockholders at the time their votes were cast

For these reasons and consistent with the Staffs prior interpretations the Company believes

that the Proposal may be omitted from the Proxy Materials for the 2008 Meeting Accordingly the

Company respectfully submits that the Proposal may be properly excluded pursuant to Rule 14a-

i3
The Proposal may be excluded pursuant to Rule 14a-8iG because the

jposal is contrary to the Commission proxy rules specifically Rule 14a-4

Rule 14a-8i3 allows proposal to be excluded if the proposal or supporting statement is

contrary to any of the Commissions proxy rules The Company believes that the Proposal is

excludable pursuant to Rule 14a-8i3 because it violates the Commissions Rule 14a-4 Rule

14a-4 sets forth certain requirements with respect to proxies More specifically Rule 14a-4bl

states that shall be provided in the form of proxy whereby the person solicited is afforded

an opportunity to specify by boxes choice between approval or disapproval of or abstention with

respect to each separate matter referred to therein as intended to be acted upon other than elections

to office Rule l4a-4b1 emphasis added

The Proposal seeks to allow the Companys stockholders to indicate on their proxies

whether they ratify the compensation of the named executive offices set forth in the Summary

Compensation Table However Rule 14a-4b1 does not permit separate ratify box Instead

as noted above Rule 14a-4b provides that stockholders should be given choice between

approval or disapproval of or abstention on such matters The Staff has in the past refused to

provide assurance that it would not recommend enforcement action if company cease to

furnish the boxes specified by Rule 14a-4bl for abstention with respect to matters other than the

election of directors to be acted on See St Moritz Hotel Associates April 29 1983 requesting

the Staffs concurrence that it could omit from its form of proxy the option for shareowners to

abstain in consent solicitation with respect to matters other than elections to office See also

General Electric February 2007 allowing the company to exclude an advisory proposal

because the actions contemplated by the proposal may involve proxy solicitations under the

Securities Exchange Act of 1934
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For these reasons and consistent with the Staffs prior interpretations the Company believes

that the Proposal may be omitted from the Proxy Materials for the 2008 Meeting Accordingly the

Company respectfully submits that the Proposal may be properly excluded pursuant to Rule 14a-

8i3

II The Proposal may be excluded because request for future votes is not proper formfor

stockholder proposal and fails to satisfy the procedural requirements of Rule 14a-8

The Proposal is not proper form under Rule 14a-8 because it seeks to implement policy

that would provide for matter to be submitted for stockholder vote each year without satisfying

any of the procedural requirements of Rule 14a-8 with respect to those future years This form of

proposal is substantively different from proposal that requests company to take particular

action such as implementation of charter amendment declassifying the board or proposal to not

take particular action such as adoption of rights plan without seeking stockholder vote In

those situations the underlying subject of the proposal is specific corporate action and the future

stockholder vote is incidental to management taking the underlying action However in the instant

matter the underlying action sought by the Proponent is that particular matter an advisory

resolution expressing the Proponents sentiment be placed before the Companys stockholders for

an annual vote Rule 4a-8 prescribes the procedures that stockholder is to follow if it wishes

particular matter to be placed before the stockholders at particular meeting Accordingly the

Proposal is inconsistent with the structure and intent of Rule l4a-8 to allow stockholder to

propose that management submit the stockholders proposal to an annual vote at an indefinite

number of future meetings

It is important to note that the Proponent is attempting to evade the procedural requirements

under Rule 14a-8 For example Rule 14a-8b requires stockholder to satisfy certain ownership

requirements proponent must have continuously held at least $2000 in market value or 1% of

the companys securities entitled to be voted on the proposal at the meeting for at least one year by

the date you submit the proposal and must continue to hold those securities through the date of

the meeting

Rule 14a-8c limits proponent to submitting no more than one proposal for particular

stockholders meeting Rule 14a-8i9 and i1 allow proposal to be excluded when it

conflicts with proposal submitted by the company or duplicates topic that is the subject of

previously submitted proposal Allowing stockholder to submit proposal calling for an annual

vote on specific topic for an indefinite number of years in the future would allow proponents to

circumvent these important procedural requirements Instead the rules contemplate that

proponent will submit the topic or proposal itself at each meeting at which it is to be considered

and will demonstrate compliance with the requirements of Rule 14a-8 with respect to that meeting

Because the Proposal would allow the Proponent to circumvent the requirements of Rule 14a-8 and
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the Proponent has not sought to demonstrate that the requirements of Rule 4a-8 would be satisfied

with respect to future votes sought by the Proposal the Proposal is excludable under Rule 14a-8

For these reasons and consistent with the Staffs prior interpretations the Company believes

that the Proposal may be omitted from the Proxy Materials for the 2008 Meeting Accordingly the

Company respectfully submits that the Proposal may be properly excluded pursuant to Rule 14a-8

HL The Proposal may be excluded in reliance on Rule 14a-8 on the basis that it relates

to ordinary business matters

Rule 4a-8i7 permits the exclusion of stockholder proposal if the proposal deals with

matter relating to the companys ordinary business operations According to the SEC Release

accompanying the 1998 amendments to Rule 14a-8 the underlying policy of the ordinary business

exclusion is to confine the resolution of ordinary business problems to management and the board

of directors since it is impracticable for stockholders to decide how to solve such problems at an

annual stockholders meeting In Staff Legal Bulletin No 14C June 28 2005 SLB 14C the

Staff stated that determining whether the focus of these proposals is significant social policy

issue we consider both the proposal and the supporting statement as whole While that

statement was made specifically with respect to proposals that address environmental or public

health issues the Company understands that the statement reflects the standard generally applied by

the Staff in evaluating whether proposals may be excluded under Rule 14a-8i7

While the Company recognizes that the Staff generally has taken the position that

stockholder proposals relating to senior executive compensation may not be excluded in reliance on

Rule 14a-8i7 the Proposal does not address senior executive compensation instead it relates

solely to ordinary business matters

The ro osal does not relate to executive compçjation

Rule l4a-8i7 permits company to exclude stockholder proposal if it relates to

matter relating to the companys ordinary business operations We respectfully submit that the

Proposal relates to the Companys ordinary business matters The Company is aware that the Staff

announced in 1992 its policy that proposals relating to executive compensation will not be

excludable under the ordinary business operations exclusion That policy was reflected in the

Staffs responses to the no-action request letters such as that of Eastman Kodak Company in which

the Staff stated in view of the widespread public debate concerning executive and director

compensation policies and practices and the increasing recognition that these issues raise

significant policy issues it is the Divisions view that proposals relating to senior executive

compensation no longer can be considered matters relating to registrants ordinary business See

Eastman Kodak Company February 13 1992 The Company submits that this policy does not

apply in the case of the Proposal The Proposal does not deal with the Companys executive

compensation policies or practices generally but rather deals with whether the stockholders ratify

In this respect the Company also believes that the Proposal may be omitted pursuant to Rule 14a-8i6
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the compensation the Company paid its Named Executive Officers the NEOs in particular

fiscal year companys decision as to how much to pay its officers including its NEOs in

particular year is clearly management function and matter of the corporations ordinary business

operations

As the supporting statement attempts to make clear the Proposal will not affect any persons

compensation or the approval of any compensation-related proposal submitted for vote of

stockholders at the same or any other meeting of stockholders It simply is limited to the approval

of the Summary Compensation Table the SCT and the accompanying narrative disclosure and

not the underlying compensation practices of the Company providing yet another basis for

exclusion under Rule 14a-8i7 relating to content and presentation of information as further

discussed below

If implemented the Proposal would result in the stockholders of the Company voting each

year on whether they agree with the compensation paid to the NEOs as shown in the SCT By

doing so the stockholders would be in the position of second guessing the compensation decisions

that the Companys independent directors or members of the Companys Management

Compensation and Development Committee as applicable previously made with respect to the

Chief Executive Officer and the other NEOs Those decisions are made with the benefit of

significant amount of additional highly detailed information and an orderly deliberative decision

making process

In SEC Release No 34-40018 May21 1998 the 1998 Release the Commission

discussed the two central considerations of the ordinary business exclusion The first consideration

focuses on the subject matter of the proposal and whether the proposal addresses tasks that are so

fundamental to managements ability to run company on day-to-day basis that they could not as

practical matter be subject to direct stockholder oversight The Commission indicated in the 1998

Release that second consideration relates to the degree to which the proposal seeks to micro-

manage the company by probing too deeply into matters of complex nature upon which

stockholders as group would not be in position to make an informed judgment This

consideration may come into play in number of circumstances such as where the proposal

involves intricate detail ... If proposal conflicts with these considerations it is excludable under

Rule l4a-.8i7 In the 1998 Release the Commission also noted that general underlying

policy of this exclusion is consistent with the policy of most state corporate laws to confine the

resolution of ordinary business problems to management and the board of directors since it is

impracticable for stockholders to decide how to solve such problems at an annual stockholders

meeting

The Proposal does not focus on the Companys executive compensation policies or general

practices or seek to have the Company or its Board consider new compensation policies and

practices or reconsider the Companys existing policies and practices As such the Proposal does

not address policy matters such as the nature of the Companys equity compensation plans whether

to include performance-based elements of compensation in the senior executive officers

compensation packages or whether senior executive officers right to receive certain amounts of

the compensation awarded must be conditioned upon the corporations achievement of certain
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performance goals Rather the Proposal would have the stockholders express their collective

opinion at each annual meeting as to whether the particular compensation shown in the SCT as

being paid to the NEOs was appropriate and by doing so indirectly attempt to manage the specifics

of the NEOs compensation from year to year

The specific amounts of total compensation salary incentive payments equity

compensation and other compensation paid to an NEO or any officer in any particular year is not

policy matter for oversight by the stockholders but rather is matter that is fundamental to the

Boards ability to manage the Companys day-to-day business Despite the fact that it touches on

executive compensation the Proposal clearly runs afoul of the first central consideration of the

ordinary business exclusion

In addition this Proposal clearly conflicts with the second central consideration that the

Staff discussed in the 1998 Release As noted above by ratifying or not ratifying the information

presented in the SCT the stockholders will be making judgments about the total compensation paid

the elements of that compensation and the allocation of total compensation among those elements

Trying to influence the particular amounts paid to the NEOs or any particular NEO by voting

against ratification of the NEOs compensation represents the type of micro-managing of matters

of complex nature which necessarily involve understanding substantial amounts of detailed

information and making detailed decisions that stockholders simply are not in position to

perform

Despite the detailed information that will be provided in the Companys proxy statement

the decisions involved in setting the NEOs compensation from year to year are fact intensive and

complex and as such do not lend themselves as matters for stockholder approval Nevertheless

the Proposal seeks to micro-manage the particular compensation packages provided to the NEOs

in particular year by means of an after-the-fact assessment of the compensation paid in the prior

years Given the intricacies involved in setting the NEOs compensation the Proposal seeks to

address matter of the type that the Commission described in the 1998 Release as being

impracticable for stockholders to decide how to solve .. at an annual stockholders meeting As

result the Company believes that the Proposal runs afoul of the second central consideration

involved in Rule 14a-8i7

The oo relates tp the content andpsçntatioiioinoiiigtion

The Proposal requests that the Companys stockholders vote on compensation related

disclosures contained within the Companys proxy statement The Staff has taken the position that

decisions with respect to the content and presentation of standard company reports are matters

constituting ordinary business operations See Long Island Lighting Company February 22

1996 excluding proposal that the company expand its proxy statement disclosures as matter

within the ordinary business of the company i.e presentation of disclosure in the Companys

reports to stockholders

The Company is responsible for the full timely and accurate disclosure of the compensation

information required by Item 402 of Regulation S-K How the Company presents the requisite
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information pursuant to Item 402 of Regulation S-K is matter within the ordinary business of the

Company and not appropriately subject to the approval or disapproval of the Companys

stockholders See ConAgra Inc June 10 1998 excluding proposal requiring the company to

supplement its Form 10-K and other periodic reports as relating to the ordinary business operations

of the company and SoutL vest Gas Corporation May 1996 excluding proposal that the

company expand its proxy statement disclosures as matter within the ordinary business of the

company

Further to the extent that the Proposal seeks to ensure that SCT and the related disclosures

are complete and comply with Item 402 the Company may exclude the Proposal in reliance on the

grounds that it relates to legal compliance Halliburton Company March 10 2006 proposal

requesting report on the policies and procedures adopted and implemented to reduce or eliminate

the reoccurrence of violations and investigations discussed in the proposal and the potential damage

to the companys reputation and stock value excludable as relating to legal compliance program

and Allstate Corporation February 16 1999 proposal requesting the investigation of illegal

activity at Allstate excludable as relating to the general conduct of legal compliance program

For these reasons and consistent with the Staffs prior interpretations the Company believes

that the Proposal may be omitted from the Proxy Materials for the 2008 Meeting Accordingly the

Company respectfully submits that the Proposal may be properly excluded pursuant to Rule 4a-

8i7

conclusion

For the reasons set forth above the Company requests that the Staff concur with the

Companys view that the Proposal may properly be omitted from the Proxy Materials for the 2008

Meeting

Please acknowledge receipt of this letter and its attachment by date-stamping the enclosed

copy of the first page of this letter and returning it in the self-addressed stamped envelope provided

for your convenience

If the Staff has any questions or comments regarding the foregoing please contact me at

724-838-6188

Siticerely

Daniel Dunlap

Senior Attorney and Assistant Secretary

Enclosures

Robert Whalen

John Chevedden
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Exhibit

Rule 14aS Proposal November 17 2007

Shareholder Say on Executive Pay

RESOLVED that shareholders ci our company request our board to adopt policy to give

shareholders the opportunity at each annual shareholder meeting to vote on an advisory

resolution proposed by management to ratify the compensation of the named executive officers

NEOs set forth in the proxy statement Summary Compensation Table SCT and the

accompanying narrative disclosure of material factors provided to understand the SCT but not

the Compensation Discussion and Analysis The proposal submitted to shareholders should

make clear that the vote is nonbinding and would not affect any compensation paid or awarded

to any NEO

Robert Whalen                                                                       sponsors this proposal

Investors are increasingly concerned about mushrooming executive pay which often appears to

he insufficiently aligned with the creation of shareholder value As result shareholders filed

more than 60 say on pay resolutions with companies in 2007 averaging 42% vote In fact

seven resolutions exceeded majority vote Verizon Communications VZ and Aflac AFL
took the lead and decided to present such resolution to shareholder vote

bill to provide for annual advisory votes on executive pay passed in the U.S House of

Representatives by 2toi margin

believe this proposal has particular application to our company The Corporate Library

an independent investment research firm was concerned

about our high CEO Pay $18 million and its lack of relationship to performance

Unfortunately our directors prevented us from voting on this topic in 2007 by capitalizing on

technicality Please see the SEC No Action File Allegheny Energy Inc January 30 2007

which is available through SECnct L/wsb.com

believe that existing U.S corporate governance arrangements including SEC rules and stock

exchange listing standards do not provide shareholders with sufficient mechanisms for providing

input to boards on senior executive compensation In the United Kingdom in contrast to U.S

practices public companies allow shareholders to cast an advisory vote on the directors

remuneration report which discloses executive compensation Such vote isnt binding but

gives shareholders clear voice that could help shape senior executive compensation

if investors wish to register opposition to pay packages in the previous year withholding

votes from compensation committee members who are standing for reelection is blunt and

insufficient instrument for registering dissatisfaction

Accordingly urge our board to allow shareholders to express their opinion about senior

executive compensation by establishing an annual referendum process The results of such

vote could provide our board with useful informatiomt about shareholder views on our companys

senior executive compensation as reported each year

                                        

**                                      ***  FISMA & OMB Memorandum M-07-16 ***

***  FISMA & OMB Memorandum M-07-16 ***
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Daniel Dunlap
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December 21 2007

VIA FEDERAL EXPRESS

PRIORITY OVERNIGHT SERIVCE

Office of Chief Counsel

Division of Corporation Finance

U.S Securities and Exchange Commission

100 Street NE

Washington D.C 20549

Dear Sir or Madam

On behalf of Allegheny Energy Inc Maryland corporation the Company included

herein is no-action request letter and iipursuant to the Staff Bulletin 4C CF attached to

this cover letter as Exhibit are copies of correspondence relating to the shareholder proposal sub

mitted by Robert Whalen the Proponent

Pursuant to Rule 14a-8j2 am enclosing six copies of this cover letter and Exhibit In

accordance with Rule 14a-8j copy of this submission is being sent simultaneously to the Propo

nent and at the Proponents request to John Chevedden

If the Staff has any questions or comments regarding the foregoing please contact me at

724-838-6188

Si

Erly

Æniel Dunlap

Enclosures

Robert Whalen

John Chevedden

Page
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Robert T. Whalen

                             

                                        

Mr Paul EvausonCn
Allegheny Eiwgy Inc AYE
800 Cabin Hill Drive

QreensburgPa 15601

724438.6999

1X724-838-6$64

Dear Mr Evanson

ti..t- ini4hc 4es

ieetxig This proposal is submitted to suçpoit the longterm performance of our

conpy Rule 14-S rquircmen are imeoded to be mat ino1udin r.cwd holder of the

requiicd mock valUe wzlaflet the date of the ppliCthlc slebold meedng see

attached documents This submitted fbtms with the ebaxehulder.upplied emphasis Is

mtended to be used for dcu1dve proxr publication

This is the pioxy for Mr Jihn Choveddui end/or his daic to act an my bcbalf in

shaiho1der msUers inclung this shsnhulde proposal fri the thoomiu8 shareholder

mecung Please direct all future comm nIcatoi to Mr Toha Chevedden at

PH                        

FX                        

                           
                                        

fi

Robert Whalen

Shareholder oReootd

Allegheny Energy Inc

cc
Daniel Dunlap
Senior Attorney

P11 724-838-6188

FX 724-838-6177

                                        

                                        

***                                    

*                                       

***  FISMA & OMB Memorandum M-07-16 ***

***  FISMA & OMB Memorandum M-07-16 ***

***  FISMA & OMB Memorandum M-07-16 ***

***  FISMA & OMB Memorandum M-07-16 ***
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Rule 14a8 Proposal November 17 2007
Shareholder Say on Executive Pay

RESOLVED that shareholders of our company request our board to adopt policy to give
shareholders the opportunity at each annual shareholder meeting to vote on an advisory
resolution proposed by management to rati the compensation of the named executive officers

NEOs set forth in the proxy statements Summary Compensation Table SCT and the

accompanying narrative disclosure of material factors provided to understand the SCT but not
the Compensation Discussion and Analysis The proposal submitted to shareholders should
make clear that the vote is nonbinding and would not affect any compensation paid or awarded
to any NFO

Robert Whalen                                                                       sponsors this proposal

investors are increasingly concerned about mushrooming executive pay which often appears to
be insufficiently aligned with the creation of shareholder value As result shareholders filed

more than 60 say on pay resolutions with companies in 2007 averaging 42% vote In fact
seven resolutions exceeded majority vote Verizon Communications VZ and Aflac AFL
took the lead and decided to present such resolution to shareholder vote

bill to provide br annual advisory votes on executive pay passed in the U.S House of
Representatives by 2-to-I margin

believe this proposal has particular application to our company The Corporate tihray
bttp//w.thecorporatelihrary.com an independent investment research firm was concerned
about our high CEO Pay $1 million and its lack of relationship to performance

Unfortunately our directors prevented us from voting on this topic in 2007 by capitalizing on
technicality Please see the SEC No Action File Allegheny Energy Inc January 30 2007
which is available through SECnct http//www.wsb.com

believe that existing U.S corporate governance arrangements including SEC rules and stock

exchange listing standards do not provide shareholders with sufficient mechanisms for providing
input to boards on senior executive compensation In the United Kingdom in contrast to US
practices public companies allow shareholders to cast an advisory vote on the directors
remuneration report which discloses executive compensation Such vote isnt binding but

gives shareholders clear voice that could help shape senior executive compensation

If investors wish to register opposition to pay packages in the previous year withholding
votes from compensation committee members who are standing for reelection is blunt and
insufficient instrument for registering dissatisfaction

Accordingly urge our board to allow shareholders to express their opinion about senior

executive compensation by establishing an annual referendum process The results of such
vote could provide our board with useful information about shareholder views on our companys
senior executive compensation as reported each year
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DANIEL DUNP
800 Cabin Hill Drive

Senior Attorney and Assistant Secreta
Greensburg PA 15601

724 838-6188 FAX 724 838-6177

ddunlapaIIegheflYYco

November 29 2007

VIA FEDERAL EXPRE
PRIORITY OVERNIGHT SERIVCE

Robert Whalen

                               

                                       

     John Chevedden

                                 

                                          

Dear Mr Whalen and Mr Cheveddefl

We received your faxed letter dated November 17 2007 copy enclosed

submitting shareholder proposal for the 2008 Proxy Statement of Allegheny Energy

Inc the COmpany

Securities and Exchange Commission rules and regulations including 14a-8

govern the proxy process and shareholder proposals For your reference am

enclosing copy of Rule 14a-8 with this letter

Your proposal does not satisfy the requirements of Rule 14a-8 Based on the

records of our transfer agent Mellon investor Services LLC you are not record holder

of shares of Allegheny Energy Inc stock We expect that you like many shareholders

may own your shares in street name through record holder such as broker or

bank In that case Rule 14a-8b1 states that order to be eligible to submit

proposal you must have continuously held at least $2000 in market value or 1% of

the securities entitled to be voted on the proposal at the meeting for at

least one year by the date you submit the proposal You must continue to hold those

securities through the date of the meeting In this case and consistent with Rule 14a-

8b2 you must prove your eligibility by submitting either

written statement from the record holder of the securities usually

broker or bank verifying that at the time you submitted the proposal you

continuoUSlY held the securities for at least one year or

copy of filed Schedule i3D Schdule 130 Form Form and/or

Form or amendmeflSt0 those dooumeflS or updated forms reflecting
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your ownership of the shares as of or before the date on which the one-

year eligibility period begins and your written statement that you

continuously held the required number of shares for the one-year period

as of the date of the statement

If you mail response to the address above it must be postmarked no later than

14 days from the date you receive this letter If you wish to submit your response

electronically OU must submit it to the e-mail address or fax number above within 14

days of your receipt of this letter

The Company may exclude your proposal if you do not meet the requirements

set forth in the enclosed rules However if on timely basis you prove your eligibility

we will review the proposal on its merits and take appropriate action As discussed in

the rules we may still seek to exclude your proposal on substantive grounds even if

you cure the eligibility
and procedural defects

look forward to your response to this letter can be reached by U.S mail at the

address above by email at
or by telephone at 724-838-

6188

el Dunlap

Enclosures
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Rule 14a-8 Proposal November 17 2007

SharehoLder Say on Executive Pay

RESOLVED that shareholders of our company request our board to adopt policy to give

shareholders the opportunity at each annual shareholder meeting to vote on an advisory

resolution proposed by management to ratify the compensation of the named executIve offiecrs

NEOs set forth in the proxy statements Summary Compensation Table SCT and the

accompanying narrative disclosure of material factors provided to understand the SCT but not

the Compensation Discussion and Analysis The proposal submitted to shareholders should

nmke clear that the vote is nonbindiag and would not affect any compensation paid or awarded

to any NEO

Robert Whalen                                                                       sponsors this proposal

investors are increasingly concerned about mushrooming executive pay which often appears to

he insufficiently aligned with the creation of shareholder value As result shareholders filed

more than 60 say on pay resolutions with companies in 2007 averaging 42% vote in fact

seven resolutions exceeded majority vote Verizon Communications VZ and Aflac AFL
took the lead and decided to present such reolution to shareholder vote

bill to provide.for annual advisory votes on executive pay passed in the u.S House of

Representatives by 2-to-I margin

believe this proposal has particular application to our company The Corporate Library

ijttp/fwww.thecorporatelibrary.corn an independent investment research lirrrz was concerned

about our high CEO Pay $18 million and its lack of relationship to performance

Unfortunately our directors prevented us from voting on this topic in 2007 by capitalizing on

technicality Please see the SEC No Action File Allegheny Energy Inc January 30 2007

which is available through SECnct httpilIwww.wsb.corr

bclieve that existing U.S corporate governance arrangements including SEC rules and stock

exchange listing standards do not provide shaieholders with sufficient mechanisms tor providing

input to boards on senior executive compensation In the United Kingdom in contrast to U.S

practices public cornpanics allow shareholders tocast an advisory vote on the directors

remuneration report which discloses executive compensation Such vote isnt binding but

gives shareholders clear voice that could help shape senior executive compensation

If investors wish to register opposition to pay packages in the previous year withholding

votes from compensation committee members who are standing for reelection is blunt and

insufficient instrument for registering dissatisfaction

Accordingly urge our board to allow shareholders to express their opinion about senior

executive compensation by establishing an annual referendum process The results of such

vote could provide our board with useful information about shareholder views on our companys

senior executive compensation as reported each year
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240.14a-8 Shareholder proposals

This section addresses when company must include shareholders proposal in its proxy statement

and identify the proposal in its form of proxy when the company holds an annual or special meeting of

shareholders In summary in order to have your
shareholder proposal included on companys proxy

card and included along with any supporting statement in its proxy statement you must be eligible and

follow certain procedures Under few specific circumstances the company is permitted to exclude your

proposal but only after submitting its reasons to the Commission We structured this section in

question-and-answer format so that it is easier to understand The references to youare to

shareholder seeking to submit the proposal

Question What is proposal shareholder proposal is your recommendation or requirement that

the company and/or its board of directors take action which you intend to present at meeting of the

companys shareholders Your proposal should state as clearly as possible the course of action that you

believe the company should follow If your proposal is placed on the companys proxy card the company

must also provide in the form of proxy means for shareholders to specify by boxes choice between

approval or disapproval or abstention Unless otherwise indicated the word proposal as used in this

section refers both to your proposal and to your corresponding statement in support of your proposal if

any

Question Who is eligible to submit proposal and how do demonstrate to the company that am

eligible In order to be eligible to submit proposal you must have continuously held at least $2000

in market value or 1% of the companys securities entitled to be voted on the proposal at the meeting

for at least one year by the date you submit the proposal You must continue to hold those securities

through the date of the meeting

If you are the registered holder of your securities which means that your name appears in the

companys records as shareholder the company can verify your eligibility on its own although you will

have to provide the company with written statement that you intend to continue to hold the

.irities through the date of the meeting of shareholders However if like many shareholders you are

not registered holder the company likely does not know that you are shareholder or how many

shares you own In this case at the time you submit your proposal you must prove your eligibility to the

company in one of two ways

The first way is to submit to the company written statement from the record holder of your

securities usuallya broker or bank verifying that at the time you submitted your proposal you

continuously held the securities for at least one year You must also include your own written statement

that you intend to continue to hold the securities through the date of the meeting of shareholders or

ii The second way to prove ownership applies only if you have filed Schedule 3D 240.13d10l

Schedule 13G 240.l3d102 Form 249.103 of this chapter Form 249.104 of this chapter

and/or Form 249.105 of this chapter or amendments to those documents or updated forms

reflecting your ownership of the shares as of or before the date on which the one-year eligibility period

begins If you have filed one of these documents with the SEC you may demonstrate your eligibility by

submitting to the company

copy of the schedule and/or form and any subsequent amendments reporting change in your

ownership level

Your written statement that you continuously held the required number of shares for the one-year

period as of the date of the statement and

Your written statement that youintend to continue ownership of the shares through the date of the

companys annual or special meeting

Question How many proposals may submit Each shareholder may submit no more than one

posal to company for particular shareholders meeting

Question How long can my proposal be The proposal including any accompanying supporting

statement may not exceed 500 words

Question What is the deadline for submitting proposal If you are submitting your proposal

http//ecfr gpoaccess .gov/cgit/text/textidxcecfrsidr47b43Cbb8 8844faad58686 c05c8 1595.. 10/24/2007
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for the companys annual meeting you can in most cases find the deadline in last years proxy

statement However if the company did not hold an annual meeting last year or has changed the date

of ts meeting for this year more than 30 days from last years meeting you can usually find the deadline

of the companys quarterly reports on Form 10Q 249.308a of this chapter or 10QSB

of this chapter orin shareholder reports of investment companies under 270.30d1 of this

chapter of the Investment Company Act of 1940 In order to avoid controvers/ shareholders should

submit their proposals by means including electronic means that permit them to prove the date of

delivery

The deadline is calculated in the following manner if the proposal is submitted for regularly

scheduled annual meeting The proposal must be received at the companys principal executive offices

not less than 120 calendar days before the date of the companys proxy statement released to

shareholders in connection with the previous years annual meeting However if the company did not

hold an annual meeting the previous year or if the date of this years annual meeting has been changed

by more than 30 days from the date of the previous years meeting then the deadline is reasonable

time before the company begins to print and send its proxy materials

if you are submitting your proposal for meeting of shareholders other than regularly scheduled

annual meeting the deadline is reasonable time before the company begins to print and send its proxy

materials

Question What if fail to follow one of the eligibility or procedural requirements explained in

answers to Questions through of this section The company may exclude your proposal but only

after it has notified you of the problem and you have failed adequately to correct it Within 14 calendar

days of receiving your proposal the company must notify you in writing of any procedural or eligibility

deficiencies as.welt as of the time frame for your response Your response must be postmarked or

transmitted electronically no later than 14 days from the date you received the companys notification

company need not provide you such notice of deficiency if the deficiency cannot be remedied such as

if you fail to submit proposal by the companys properly determined deadline If the company intends to

exclude the proposal it will later have to make submission under 240.14a8 and provide you with

copy under Question 10 below 240.14a8j

you fail in your promise to hold the required number of securities through the date of the meeting of

stidreholders then the company will be permitted to exclude all of your proposals from its proxy

materials for any meeting held in the following two calendar years

Question Who has the burden of persuading the Commission or its staff that my proposal can be

excluded Except as otherwise noted the burden is on the company to demonstrate that it is entitled to

exclude proposal

Question Must appear personally at the shareholders meeting to present the proposal Either

you or your representative who is qualified under state law to present the proposal on your behalf must

attend the meeting to present the proposal Whether you
attend the meeting yourself or send qualified

representative to the meeting in your place you should make sure that you or your representative

follow the proper state law procedures for attending the meeting and/or presenting your proposal

If the company holds its shareholder meeting in whole or in part via electronic media and the

company permits you or your representative to present your proposal via such media then you may

appear through electronic media rather than traveling to the meeting to appear in person

If you or your qualified representative fail to appear and present the proposal without good cause

the company will be permitted to exclude all of your proposals from its proxy materials for any meetings

held in the following two calendar years

Question If have complied with the procedural requirements on what other bases may company

rely to exclude my proposal Improper under state law If the proposal is not proper subject for

action by shareholders under the laws of the jurisdiction of the companys organization

Note to paragraphi1 Depending on the subject matter some proposals are not considered

-per under state law if they would be binding on the company if approved by shareholders

.ur experience most proposals that are cast as recommendations or requests that the

board of directors take specified action are proper under state law Accordingly we will

assume that proposal drafted as recommendation or suggestion is proper unless the

company demonstrates otherwise

http//ecfr gpoaccess .gov/cgi/t/text/text-idxcecfrsid47b43 cbb8 844faad5 86861 c05c8 1595.. 10/24/2007
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Violation of law If the proposal would if implemented cause the company to violate any state

federal or foreign law to which it is subject

to paragraphi2 We will not apply this basis for exclusion to permit exclusion of

proposal on grounds that it would violate foreign law if compliance with the foreign law would

result in violation of any state or federal law

Violation of proxy rules If the proposal or supporting statement is contrary to any of the

Commissions proxy rules including 240.14a-9 which prohibits materially false or misleading

statements in proxy soliciting materials

Personal grievance special interest If the proposal relates to the redress of personal claim or

grievance against the company or any other person or if it is designed to result in benefit to you or to

further personal interest which is not shared by the other shareholders at large

Relevance If the proposal relates to operations which account for less than percent of the

companys total assets at the end of its most recent fiscal year and for less than percent of its net

earnings and gross sales for its most recent fiscal year and is not otherwise significantly related to the

companys business

Absence of power/authority If the company would lack the power or authority to implement the

proposal

Management functions If the proposal deals with matter relating to the companys ordinary

business operations

Relates to election If the proposal relates to an election for membership on the companys board of

directors or analogous governing body

Conflicts with companys proposal If the proposal directly conflicts with one of the companys own

osals to be submitted to shareholders at the same meeting

Note to paragraphi9 companys submission to the Commission under this section should

specify the points of conflict with the companys proposal

10 Substantially implemented If the company has already substantially implemented the proposal

11 Duplication If the proposal substantially duplicates another proposal previously submitted to the

company by another proponent that will be included in the companys proxy materials for the same

meeting

12 Resubmissions If the proposal deals with substantially the same subject matter as another

proposal or proposals that has or have been previously included in the companys proxy materials within

the preceding calendar years company may exclude it from its proxy materials for any meeting held

within calendar years of the last time it was included if the proposal received

Less than 3% of the vote if proposed once within the preceding calendar years

ii Less than 6% of the vote on its last submission to shareholders if proposed twice previously within

the preceding calendar years or

iii Less than 10% of the vote on its last submission to shareholders if proposed three times or more

previously within the preceding calendar years and

13 Specific amount of dividends If the proposal relates to specific amounts of cash or stock dividends

uestion 10 What procedures must the company follow if it intends to exclude my proposal If the

npany intends to exclude proposal from its proxy materials it must file its reasons with the

Commission no later than 80 calendar days before it files its definitive proxy statement and form of proxy

with the Commission The company must simultaneously provide you with copy of its submission The

Commission staff may permit the company to make its submission later than 80 days before the

company files its definitive proxy statement and form of proxy if the company demonstrates good cause

http //ecfr.gpoaccess gov/cgi/t/text/text-idxcecfrsid47b43 cbb 88844faad5 86861 c05 c8 1595.. 10/24/2007
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for missing the deadline

The company must file six paper copies of the following

The proposal

ii An explanation of why the company believes that it may exclude the proposal which should if

possible refer to the most recent applicable authority such as prior Division letters issued under the

rule and

iii supporting opinion of counsel when such reasons are based on matters of state or foreign law

Question 11 May submit my own statement to the Commission responding to the companys

arguments

Yes you may submit response but it is not required You should try
to submit any response to us with

copy to the company as soon as possible after the company makes its submission This way the

Commission staff will have time to consider fully your submission before it issues its response You

should submit six paper copies of your response

Question 12 If the company includes my shareholder proposal in its proxy materials what information

about me must it include along with the proposal itself

The companys proxy statement must include your name and address as well as the number of the

companys voting securities that you hold However instead of providing that information the company

may instead include statement that it will provide the information to shareholders promptly upon

receiving an oral or written request

The company is not responsible for the contents of your proposal or supporting statement

Question 13 What can do if the company includes in its proxy statement reasons why it believes

shareholders should not vote in favor of my proposal and disagree with some of its statements

The company may elect to include in its proxy statement reasons why it believes shareholders

should vote against your proposal The company is allowed to make arguments reflecting its own point

of view just as you may express your own point of view in your proposals supporting statement

However if you believe that the companys opposition to your proposal contains materially false or

misleading statements that may violate our anti-fraud rule 240.14a9 you should promptly send to the

Commission staff and the company letter explaining the reasons for your view along with copy of the

companys statements opposing your proposal To the extent possible your letter should include specific

factual information demonstrating the inaccuracy of the companys claims Time permitting you may

wish to try to work out your differences with the company by yourself before contacting the Commission

staff

We require the company to send you copy of its statements opposing your proposal before it sends

its proxy materials so that you may bring to our attention any materially false or misleading statements

under the following timeframes

If our no-action response requires that you make revisions to your proposal or supporting statement

as condition to requiring the company to include it in its proxy materials then the company must

provide you with copy of its opposition statements no later than calendar days after the company

receives copy of your revised proposal or

ii In all other cases the company must provide you with copy of its opposition statements no later

than 30 calendar days before its files definitive copies of its proxy
statement and form of proxy under

240.1 4a6

FR 29119 May 28 1998 63 FR 50622 50623 Sept 22 1998 as amended at 72 FR 4168 Jan 29

20071
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Daniel Dunlap

Senior Attorney

Allegheny Energy

Dan
Attached is proof of ownership for mysubmitted

proposal If there is any other problems please let me know

Sincerely

Robert Whalen

Shareholder ofRecord

Cc Tnhr ChA1w
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