
UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
WASHINGTON D.C 20549-3010

DIVISION OF

CORPORATION FINANCE

January 242008

Jonathan Stanley

Harwell Howard Hyne Gabbert Manner P.C

315 Deaderick Street Suite 1800

Nashville TN 37238-1800

Re Advocat Inc

Incoming letter dated January 2008

Dear Mr Stanley

This is in response to your letter dated January 2008 concerning the shareholder

proposal submitted to Advocat by Todd Philip Robinson Our response is attached to the

enclosed photocopy of your correspondence By doing this we avoid having to recite or

summarize the facts set forth in the correspondence Copies of all of the correspondence

also will be provided to the proponent

In connection with this matter your attention is directed to the enclosure which

sets forth brief discussion of the Divisions informal procedures regarding shareholder

proposals

Sincerely

Jonathan Ingram

Deputy Chief Counsel

Enclosures

cc Todd Philip Robinson

                                       

                                   
                                                                            ***  FISMA & OMB Memorandum M-07-16 ***



January 24 2008

Response of the Office of Chief Counsel

Division of Corporation Finance

Re Advocat Inc

Incoming letter dated January 2008

The proposal relates to the annual election of directors

There appears to be some basis for your view that Advocat may exclude the

proposal under rule 14a-8f We note that the proponent appears not to have responded

to Advocats request for documentary support indicating that the proponent has satisfied

the minimum ownership requirement for the one-year period required by rule 14a-8b

Accordingly we will not recommend enforcement action to the Commission if Advocat

omits the proposal from its proxy materials in reliance on rules 14a-8b and 14a-8f

Sincerely

                  
Heather Maples

Special Counsel
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January 2008

VIA FEDERAL EXPRESS AND ELECTRONIC MAIL

Secunties and Exchange Commission

Division of Corporation Finance

Office of Chief Counsel

100 Street N.W
Washington D.C 20549

cfietterssec.gov

Re Advocat Inc Omission of Shareholder Proposal from Proxy Materials

Ladies and Gentlemen

On behalf of our client Advocat Inc Delaware corporation Advocat we hereby
notify the Securities and Exchange Commission the Commission of Advocats intent to omit

shareholder proposal from the proxy materials for its 2008 Annual Meeting of Shareholders

the Annual Meeting pursuant to Rule 14a-8 under the Securities Exchange Act of 1934 as

amended We respectfully request the staff of the Division of Corporation Finance the Staff
to indicate that it will not recommend any enforcement action to the Commission should

Advocat omit this proposal

The Proposal

On December 14 2007 Advocat received proposal the Proposal from Todd Philip

Robinson the Proponent for inclusion in the Advocats 2008 proxy materials The Proposal
including its supporting statement and the Proponents cover letter is attached hereto as Exhibit

In the Proposal the Proponent requests that the Board of Directors take the necessary steps to

provide that all directors be elected on an annual basis rather than staggered three year terms

Summary of Advocats Position

Advocat believes that it may properly omit the Proposal from its proxy materials for the

Annual Meeting pursuant to Rules 14a-8b and 14a-8f because in the Proposal the

Proponent did not adequately prove that he was eligible to offer shareholder proposal and ii
the Proponent failed to supply within 14 calendar days of receipt of Advocats request

documentary support proving his eligibility

315 DEADERICK STREET SUITE 1800 NASHVILLE TENNESSEE 37238-1800
phone 615-256-0500 fax 615-251-1059 www.h3gm.com
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Rules 14a-8b and 14a-8f The Proponent is Not Eligible to Submit the Proposal

Rule 14a-8bl provides that to submit shareholder proposal shareholder must have

continuously held at least $2000 in market value or 1% of the companys securities entitled to

be voted on the proposal for at least one year prior to the date the proposal is submitted If the

shareholder is not shareholder of record and has not filed ownership schedules or forms with

the Commission Rule 14a-8b2i requires that the shareholder prove his her or its eligibility

by submitting written statement from the record holder of the securities The written statement

must verify that as of the date the shareholder submitted the proposal the shareholder

continuously held the securities for at least one year Rule 14a-8b2i also requires that the

shareholder include written statement that the shareholder intends to continue to hold the stock

through the date of the shareholders meeting

According to Advocats stock transfer agent the Proponent is not registered

shareholder of Advocat and the Proponent has not filed ownership schedules or forms with the

Commission The Proponents Proposal failed to include any evidence of his ownership of the

requisite amount of the shares of Advocats common stock or any statement of the Proponents
intent to hold his securities through the date of the Annual Meeting

By letter dated December 17 2007 and pursuant to Rule 14a-8fl Advocat advised the

Proponent of the eligibility defect in the Proposal In this correspondence Advocat informed the

Proponent that unless he complied with the requirements of Rule 14a-8b by submitting written

evidence of share ownership within 14 days the Proposal could be omitted from the proxy
materials for failure to prove eligibility In addition Advocat provided copy of Rule 14a-8

with its letter copy of Advocats letter is attached hereto as Exhibit and copy of the

Federal Express tracking detail is attached hereto as Exhibit which shows that Advocat letter

was delivered to the Proponent on December 18 2007 within 14 days from Advocats receipt of

the Proponents Proposal copy of the December 17 2007 letter was also sent by facsimile to

lain MacSween since the Proposal was received by facsimile from Mr MacSweens office and

copy of the facsimile confirmation is also attached as Exhibit

As of the date of this letter which is 22 days from Proponents receipt of Advocats letter

requesting the Proponent to prove his eligibility Advocat has received no further communication
from the Proponent

Since the Proponent has failed to correct the eligibility defect in the Proposal within 14

days following his receipt of notice from Advocat it is Advocats opinion that in accordance

with Rule l4a-8fl Advocat is permitted to omit the Proposal from its proxy materials for the

Annual Meeting

The Staff has consistently granted no-action relief with respect to omitting proposal

from proxy materials when proponent has not met the eligibility requirements of Rule 4a-

8bl See e.g Wachovia Corporation December 12 2007 CSK Auto Corporation January
29 2007 Sirius Satellite Radio Inc March 19 2007 General Motors Corp March 21 2006
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and DTE Energy Co January 12 2005 In accordance with Rule 14a-8f on December 17

2007 Advocat informed the Proponent that he was not registered holder of shares of Advocats

common stock to satisfy the eligibility requirements of Rule 14a-8b Advocat also sent to the

Proponent copy of and directed him to Rule 14a-8b which provides guidance on means to

provide evidence of the requisite stock ownership To date the Proponent has not provided any
evidence of his ownership of the requisite amount of Advocats common stock Given the

foregoing the Proposal may be excluded from Advocats proxy materials under Rule 14a-

8b1 because the Proponent failed to submit written evidence of his ownership of the requisite

amount of Advocats common stock even after he was specifically informed of his obligation to

do so by Advocat as required by Rule 14a-8f

Additionally the Staff has on numerous occasions permitted the omission of

shareholder proposal from proxy materials where as here the proponent failed to provide

written notification to the company of his or her intent to hold the companys stock through the

date of the annual meeting See Harleysville Savings Financial Corp October 23 2007 Viad

Corp March 19 2007 Proctor Gamble Co July 26 2006 Fidelity Cash Reserves May
2006 and The Coca-Cola Co January 2001 Consistent with this Staff position Advocat

believes that the Proposal may be excluded from Advocats proxy materials under Rule 14a-

8b2 because the Proponent failed to submit any such written notification even after he was

specifically informed of his obligation to do so by Advocat as required by Rule 14a-8f

Conclusion

Based on the foregoing Advocat respectfully requests that the Staff not recommend
enforcement action to the Commission if the Proposal is omitted from the proxy materials for the

Annual Meeting

As required by Rule 14a-8j enclosed are six copies of this letter including all exhibits

copy is also being sent to the Proponent Please acknowledge receipt of this letter by stamping

copy of the first page of this letter and returning it in the enclosed self-addressed stamped

envelope If you have any questions regarding this request please call me at 615 251-1092

Regards

HAR WELL HOWARD HYNE
GABBERT MANNER P.C

Jonathan Stanley

Enclosures

cc Mr Todd Robinson

Mr lain MacSween
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Dcembcr 142007

EMW DEUVRY AND FACSThILLE                     

4ttn Cototate Secretery

1621 OeILe Boideved

Brentwood TN 37027

Notice of ShrebD Proposal

Dear Corporate Secretary

hereby submit my bho1der proposal fo inluion the proxy
matia

comeu1lo Uthe Ccuçaxs n%t tingpsuunt1o EC Tale 14a-L

encotne the oaM to carcfz11y onald the proposal and emend the Bylaws

accordingly so eato evold hevlngto submit the proposal to the Companya absreho1d

If you have any questions concenilug this proposal please oontaot me

Yours truly

Todd Philip R.ohinson

**                                    ***  FISMA & OMB Memorandum M-07-16 ***
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fiCKfOtbPR PROPOSAL

$OLVP the stockholders of Advocst lnc the oorpordcn bereby request that

the Board of Directors take the recesssry steps to provide that all directors elected on

anaual baths rafuer Than staggered three year terms as soon as can be eected todec stats and

federal law

SUPPORflNO STAT4ENT

The corporations bylaws ourreetly provide that the 3ord of Directors shall be dLvided

Into three classes wIth each director elected for three year ten Researeb published by amg

others The Harvard Law School Proam on Corporate Governance has provided ctvpixlcal

evidence correlatIng staggered boada to lower sto4kholder uc and hea rected the view that

etaggered boszls benefit stooltholders by providing stability and thalhite%lng long-term pleng

Accordingly believe that this proposal which oaUi for the Board to Introduce incsl elections

of directors has the potential to lrtipruve director responsiveness to the corporstions

stockholders and ía ttn faprove stockholder value

urge ockholders to vote OXt this proposal
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Advocats Notice to Todd Philip Robinson
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AWC Ailvtical

December 17 2007

VIA Federal Express

Todd Philip Robinson

                                       

                                                    

Re Notice of Shareholder Proposal

Dear Mr Robinson

We have received your shareholder proposal for inclusion in the proxy materials in

connection with Advocats next annual meeting pursuant to SEC Rule 14a-8 Your proposal

does not meet the procedural requirements of Rule 4a-8 This letter is to provide you notice of

your failure to comply with Rule 14a-8 and to provide you with chance to correct your

proposal as provided in Rule 14a-8f You have 14 calendar days from the date you receive this

letter to correct your shareholder proposal

Rule 14a-8b provides that in order to be eligible to submit proposal you must have

continuously held at least $2000 in market value or 1% of the companys securities entitled to

be voted on the proposal at the meeting for at least one year by the date you submit the proposal

You must continue to hold those securities through the date of the meeting Advocat has

checked with its transfer agent and as of today we do not have shareholder of record by the

name of Todd Robinson In addition you did not include written statement that you intend to

continue to hold your stock through the date of the shareholders meeting

Since you are not shareholder of record Rule 14a-8b2 provides how you can still

submit shareholder proposal The Rule requires that at the time you submit your proposal you

must prove your eligibility in one of two ways you may submit to the company written

statement from the record holder of your securities usually broker or bank verifying that at

the time you submitted your proposal you continuously held the securities for at least one year

You must also include your own written statement that you intend to continue to hold the

securities through the date of the meeting or shareholders or ii if you have filed Schedule

13D Schedule 13G Form Form and/or Form or amendments to these documents or

updated forms reflecting your ownership of the shares as of or before the date on which the one-

year eligibility period begins you may demonstrate your eligibility by submitting to the

company copy of the schedule and/or form and any subsequent amendments reporting

change in your ownership level 13 your written statement that you continuously held the

required number of shares for the one year period as of the date of the statement and your

written statement that you intend to continue ownership of the shares through the date of the

companys annual or special meeting

392306.1
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Your proposal did not include any of the foregoing and as result does not meet the

procedural requirements of Rule 14a-8 Rule 14a-8f provides that based on your failure to

meet the procedural requirements Advocat may exclude your proposal but only after we notify

you of procedural or eligibility deficiencies as well as of the time frame for your response Your

response must be postmarked or transmitted electronically no later than 14 days from the date

you receive the notification This letter is our notification to you of the problem If you fail to

adequately correct it we intend to exclude your shareholder proposal complete copy of Rule

14a-8 is attached for your information

We also received your letter of recommendation for director candidates That letter will

be forwarded to the chairman of the corporate governance committee for consideration as

outlined in our proxy statement

William Council III

cc lain MacSween VIA Facsimile                       

392306.1
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Title 17 Commodity and Securifles Exchanges
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240.14a- Shareholder proposals

Lk to .inncloin i1tihco EF LQ4....Jc U.2QQL

This section addresses when company must include shareholders proposal in its proxy statement

and identify
the proposal in its form of proxy when the company holds an annual or special meeting of

shareholders In summary In order to have your shareholder proposal included on companys proxy

card and included along with any supporting statement in its proxy statement you must be eligible and

follow certain procedures Under few specific circumstances the company is permitted to exclude your

proposal but only after submitting its reasons to the Commission We structured this section In

question-and-answer format so that it is easier to understand The references to you are to

shareholder seeking to submit the proposal

Question What is proposal shareholder proposal is your recommendation or requirement that

the company and/or its board of directors take action which you intend to present at meeting of the

companys shareholders Your proposal should state as clearly as possible the course of action that you

believe the company should follow If your proposal is placed on the companys proxy card the company

must also provide in the form of proxy means for shareholders to specify by boxes choice between

approval or disapproval or abstention Unless otherwise indicated the word proposal as used in this

section refers both to your proposal and to your corresponding statement in support of your proposal if

any

Question Who is eligible to submit proposal and how do demonstrate to the company that am

eligible In order to be eligible to submit proposal you must have continuously held at least $2000

in market value or 1% of the companys securities entitled to be voted on the proposal at the meeting

for at least one year by the date you submit the proposal You must continue to hold those securities

through the date of the meeting

If you are the registered holder of your securities which means that your name appears in the

companys records as shareholder the company can verify your eligibility on its own although you will

still have to provide the company with written statement that you intend to continue to hold the

securities through the date of the meeting of shareholders However If like many shareholders you are

not registered holder the company likely does not know that you are shareholder or how many

shares you own In this case at the time you submit your proposal you must prove your eligibility to the

company in one of two ways

The first way is to submit to the company written statement from the record holder of your

securities usually broker or bank verifying that at the time you submitted your proposal you

continuously held the securities for at least one year You must also Include your own written statement

that you intend to continue to hold the securities through the date of the meeting of shareholders or

ii The second way to prove ownership applies only if you have filed Schedule 3D $240.1 3di 01
Schedule 13G $240.13di02 Form $249.1 03 of this chapter Form $249104 of this chapter

e-CFR Data is current as of December 13 207

http//ecfr.gpoaccess .gov/cgilt/textltext-idxcecfrsid779632deb9ef8dbO8eZb5 f64 11 d7c85 e.. 12/17/2007
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and/or Form 249.1O5 of this chapter or amendments to those documents or updated forms

reflecting your ownership of the shares as of or before the date on which the one-year eligibility period

begins If you have filed one of these documents with the SEC you may demonstrate your eligibility by

submitting to the company

copy of the schedule and/or form and any subsequent amendments reporting change in your

ownership level

Your written statement that you continuously held the required number of shares for the one-year

period as of the date of the statement and

Your written statement that you intend to continue ownership of the shares through the date of the

companys annual or special meeting

Question How many proposals may submit Each shareholder may submit no more than one

proposal to company for particular shareholders meeting

Question How long can my proposal be The proposal Including any accompanying supporting

statement may not exceed 500 words

Question What is the deadline for submitting proposal if you are submitting your proposal

for the companys annual meeting you can in most cases find the deadline in last years proxy

statement However if the company did not hold an annual meeting last year or has changed the date

of its meeting for this year more than 30 days from last years meeting you can usually find the deadline

in one of the companys quarterly reports on Form 10Q 249.308a of this chapter or 10QSB

249.308b of this chapter or in shareholder reports of investment companies under 270.30d1 of this

chapter of the Investment Company Act of 1940 in order to avoid controversy shareholders should

submit their proposals by means including electronic means that permit them to prove the date of

delivery

The deadline is calculated In the following manner if the proposal is submitted for regularly

scheduled annual meeting The proposal must be received at the companys principal executive offices

not less than 120 calendar days before the date of the companys proxy statement released to

shareholders in connection with the previous years annual meeting However if the company did not

hold an annual meeting the previous year or if the date of this years annual meeting has been changed

by more than 30 days from the date of the previous years meeting then the deadline is reasonable

time before the company begins to print and send its proxy materials

If you are submitting your proposal for meeting of shareholders other than regularly scheduled

annual meeting the deadline is reasonable time before the company begins to print and send its proxy

materials

Question What if fail to follow one of the
eligibility or procedural requirements explained In

answers to Questions through of this section 1The company may exclude your proposal but oniy

after it has notified you of the problem and you have failed adequately to correct it Within 14 calendar

days of receiving your proposal the company must notify you in writing of any procedural or eligibility

deficiencies as well as of the time frame for your response Your response must be postmarked or

transmitted electronically no later than 14 days from the date you received the companys notification

company need not provide you such notice of deficiency if the deficiency cannot be remedied such as

if you fail to submit proposal by the companys properly determined deadline If the company intends to

exclude the proposal it will later have to make submission under 240.14a6 and provide you with

copy under Question 10 below 240.14a8J

If you fail in your promise to hold the required number of securities through the date of the meeting of

shareholders then the company will be permitted to exclude all of your proposals from its proxy

materials for any meeting held in the following two calendar years

Question Who has the burden of persuading the Commission or its staff that my proposal can be

excluded Except as otherwise noted the burden is on the company to demonstrate that it is entitled to

exclude proposal

http//ecfr.gpoaccess.gov/cgtext/text-idxcecfrsid779632deb9ef8db08e2b5f64 11 d7c85e.. 12/17/2007
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Question Must appear personally at the shareholders meeting to present the proposal EIther

you or your representative who is qualified under state law to present the proposal on your behalf must

attend the meeting to present the proposal Whether you attend the meeting yourself or send qualified

representative to the meeting in your place you should make sure that you or your representative

follow the proper state law procedures for attending the meeting and/or presenting your proposal

If the company holds its shareholder meeting in whole or in part via electronic media and the

company permits you or your representative to present your proposal via such media then you may

appear through electronic media rather than traveling to the meeting to appear in person

If you or your qualified representative fail to appear and present the proposal without good cause

the company will be permitted to exclude all of your proposals from its proxy materials for any meetings

held In the following two calendar years

Question If have compiled with the procedural requirements on what other bases may company

rely to exclude my proposal improper under state law If the proposal is not proper subject for

action by shareholders under the laws of the
jurisdiction

of the companys organization

Note to paragraphi1 Depending on the subject matter some proposals are not considered proper under state law

if they would be binding on the company if approved by shareholders In our experience most proposals that are cast

as recommendations or requests that the board of directors take specified
action are proper under state law

Accordingly we wilt assume that proposal drafted as recommendation or suggestion is proper unless the

company demonstrates otherwise

Violation of law If the proposal would if implemented cause the company to violate any state

federal or foreign law to which it is subject

Note to paragraphi2 We will not apply this basis for exclusion to permit exclusion of proposal on grounds that it

would violate foreign law if compliance with the foreign law would result in violation of any state or federal law

Violation of proxy rules If the proposal or supporting statement is contrary to any of the

Commissions proxy rules including 240.14a-9 which prohibits materially false or misleading

statements in proxy soliciting materials

Personal grievance special Interest If the proposal relates to the redress of personal claim or

grievance against the company or any other person or if it is designed to result in benefit to you or to

further personal interest which is not shared by the other shareholders at large

Relevance if the proposal relates to operations which account for less than percent of the

companys total assets at the end of Its most recent fiscal year and for less than percent of its net

earnings and gross sales for Its most recent fiscal year and is not otherwise significantly related to the

companys busIness

Absence of power/authority If the company would lack the power or authority to implement the

proposal

Management functions If the proposal deals with matter relating
to the companys ordinary

business operations

Relates to election If the proposal relates to an election for membership on the companys board of

directors or analogous governing body

Conflicts with companys proposal If the proposal directly conflicts with one of the companys own

proposals to be submitted to shareholders at the same meeting

Note to paragraphl9 companys submission to the Commission under this section should specify the points of

conflict with the companys proposal

10 Substantially implemented If the company has already substantially implemented the proposal

11 Duplication If the proposal substantially duplicates another proposal previously submitted to the

ht//ecfr.gpoaccessgov/cgi/textext-idxcecfrsid779632deb9ef8db08e2b5f64 11 d7cS5e.. 12/17/2007
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company by another proponent that will be included in the companys proxy materials for the same

meeting

12 Resubmissions If the proposal deals with substantially the same subject matter as another

proposal or proposals that has or have been previously included In the companys proxy materials within

the preceding calendar years company may exclude It from its proxy materials for any meeting held

within calendar years of the last time it was included if the proposal received

Less than 3% of the vote if proposed once within the preceding calendar years

Ii Less than 6% of the vote on its last submission to shareholders if proposed twice previously within

the precedIng calendar years or

iii Less than 10% of the vote on its last submission to shareholders if proposed three times or more

previously within the preceding calendar years and

13 Specific amount of dividends If the proposal relates to specific amounts of cash or stock dividends

Question 10 What procedures must the company follow if it intends to exclude my proposal 1.lf the

company intends to exclude proposal from its proxy materials it must file Its reasons with the

Commission no later than 80 calendar days before it files its definitive proxy statement and form of proxy

with the Commission The company must simultaneously provide you with copy of its submission The

Commission staff may permit the company to make its submission later than 80 days before the

company files its definitive proxy statement and form of proxy if the company demonstrates good cause

for missing the deadline

The company must file six paper copies of the following

The proposal

iiAn explanation of why the company believes that it may exclude the proposal which should if

possible refer to the most recent applicable authority such as prior Division letters issued under the

rule and

iii supporting opinion of counsel when such reasons are based on matters of state or foreign law

Question 11 May submit my own statement to the Commission responding to the companys

arguments

Yes you may submit response but it is not required You should try to submit any response to us with

copy to the company as soon as possible after the company makes its submission This way the

Commission staff will have time to consider fully your submission before it issues its response You

should submit six paper copies of your response

Question 12 If the company includes my shareholder proposal in its proxy materials what Information

about me must it include along with the proposal itself

The companys proxy statement must Include your name and address as well as the number of the

companys voting securities that you hold However instead of providing that information the company

may instead Include statement that it will provide the information to shareholders promptly upon

receiving an oral or written request

The company is not responsible for the contents of your proposal or supporting statement

Question 13 What can do If the company includes In Its proxy statement reasons why it believes

shareholders should not vote In favor of my proposal and disagree with some of its statements

The company may elect to include in its proxy statement reasons why it believes shareholders

should vote against your proposal The company Is allowed to make arguments reflecting
its own point

http//ecfr.oaccess.gov/cgi/textext-idxcecfrsid779632deb9ef8db08e2b5f64 11 d7c85e.. 12/17/2007
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of view just as you may express your own point of view In your proposals supporting statement

However if you believe that the companys opposition to your proposal contains materially false or

misleading statements that may violate our anti-fraud rule 240.14a9 you should promptly send to the

Commission staff and the company letter explaining the reasons for your view along with copy of the

companys statements opposing your proposal To the extent possible your letter should include specific

factual information demonstrating the inaccuracy of the companys claims Time permitting you may

wish to try to work out your differences with the company by yourself before contacting the Commission

staff

We require the company to send you copy of its statements opposing your proposal before it sends

its proxy materials so that you may bring to our attention any materially false or misleading statements

under the following timeframes

If our no-action response requires that you make revisions to your proposal or supporting statement

as condition to requiring the company to include it in its proxy materials then the company must

provide you with copy of its opposition statements no later than calendar days after the company

receives copy of your revised proposal or

ii In all other cases the company must provide you with copy of its opposition statements no later

than 30 calendar days before its files definitive copies of its proxy statement and form of proxy under

240.1 4a-6

FR 29119 May 28 1998 63 FR 50622 50623 Sept 22 1998 as amended at 72 FR 4168 Jan 29

2007

.fQWt -LNt
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non-English characters

By selecting this check box and the Submit button agree to these Terms and

Conditions
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Map
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SEND

DATE START RECEIVER TX TIME PAGES TYPE NOTE M4 DP

DEC17 0359 PM                       133 FAX TX OK 844

FAX

TOTAL iN 33S PAGES

lliiu
tiverscare Maxagement Services

1621 Gatleria Blvd Brentwood TN 37027

Phone 6157717575 Fax 615..7717409

From

FAX       Pa incfudtn coversheet

RE tfCEZC iiaAjtj Date c90o7 111
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