
The NYSE suggests that "reducing publicly available liquidity in this way may 
impact bid-offer spreads and the execution costs to customers.'·15 

This line of argument is a veiled attack on the practice of internalization generally, which 
has long been an accepted component of equities market structure. The existence of 
additional and non-traditional liquidity off of exchange facilities has meaningfully existed 
since the implementation of Exchange Act Rule 19c-3 in 1979. Direct Edge's ELP 
program and the products NASDAQ and BATS cUlTently offer (such as BATS 
DarkScan) all seek in some fonn to integrate these types of liquidity while 
simultaneously offering the celtainty of an exchange execution. In many ways, these 
products have democratized access to "upstairs" liquidity, as through these products 
even retail investors can now have their orders executed against pools ofliquidity 
previously unavailable to them in any meaningful fonn. These all work to actually 
improve investor choice and lower transaction costs through price improvement, size 
improvement, lower exchange fees, and reduced market impact. 

Again, the NYSE has acknowledged this in selling its own products that access these 
forms of liquidity, slating they provide "increased potential for filling orders" and the 
"potential for price improvement."16 

NYSE claims that the NASDAQ and BATS filings are not non-controversial 
should be viewed in their competitive context. 

Competition between market operators is probably more intense at this point in time than 
ever before in the history of modern market structure. The duopoly of the NYSE and 
NASDAQ has been broken by the emergence of Direct Edge and BATS, who collectively 
garnered over 22.7% matched market share of all U.S. cash equity transaction volume in 
May 2009. 17 This competitive environment has been of direct benefit to the nation's 
investors and their intern1ediaries, through improved technology, lower execution costs, 
and greater product innovation. 

While delivering several improvements to their products and offering pricing initiatives, 
the NYSE has continued to lose ground in this competitive battle. During NYSE 
Euronext's 41h quarter 2008 earnings conference call, NYSE officials stated a target goal 
of 50% market share in the trading ofNYSE-listed securities by the end of 2009. IR 

Year-to-date, actual NYSE market share in these stocks has declined from 43.4% in 

'5 Id., al6.
 
'6 NYSE Arca 101 Routing Announcement, supra n. II.
 
17 Sourced from Direct Edge imemal data and BATS data available at www.batstradill!!.col11. 
18 See Q4 2008 NYSE Euronexi Earnings Conference Call transcript, February 9, 2009, al 10, available {/{ 
!lltp:!/I ibrary.corporate-if-net/l ibrarvl I2/129/129145/i tems/324530/6E8D4 E89-32 7C-42DE-BE4B­
539FB 17F0204 NYX Transcript 20090209.pdf. 

Direct Edge ECN LLC, 545 Washington Boulevard, Jersey City, NJ 07310 Tel 201,942.8220 Fax 201.557.8019 www.directedge.com 

6 



December 2008 to 39.3% in Apt;l 2009. 19 While a decline in the average price of many 
securities and other environmental factors have likely contributed in part to this decline in 
market share, the pressure it places on an organization to respond in any way possible is 
acute. 

The NYSE has increasingly made public statements that regulatory inconsistencies are 
somehow a cause of its current competitive position, and has suggested that regulatory 
action may be warranted to correct it.20 In this context the NYSE now takes an interest in 
the products of exchanges and other market operators that seek to execute potentially­
routable orders against subscriber trading interest prior to routing. Despite the existence 
of such products on other stock and option exchanges for several years,21 the NYSE has 
chosen now as the time to claim that "our market structure has gone astray" through 
increased usage of such products, through which "liquidity has been driven 

,,"underground..-­

The competitive rationale driving the NYSE's policy position is fairly obvious to discem. 
By definition, any execution that occurs through such products plior to routing inherently 
means said order will not be routed to a third-party exchange for execution. Simply put, 
any order executed by Direct Edge, NASDAQ, or BATS through these programs 
potentially prevents order flow from being routed to NYSE-operated markets for 
execution. It is thus unsurprising that the NYSE would be opposed to these competitor 
products purely on grounds of self-preservation. 

]Q See NYSE Euronext Announces Trading Volumes for December 2008 and NYSE Euronext Announces 
Trading Volumes for April 2009, available at http://www.nyse.comJpressl2 2009.html. 
20 "'It's clear we have ATSs and ECNs and exchanges that have ownership that doesn't necessarily need to 
have a profit in that entity. We are for profit. So when you have, for example, dealers who own 
exchanges, and let's pretend that they have a five percent market share in that exchange but they could get 
a lever into decreasing prices into the other 95 percent, there is a conflict there. It's not necessarily a bad 
thing. It's just something we need to be careful about, particularly when regulatory burdens are not the 
same in every kind of entity that we have. It's something that public policy needs to take a look at to make 
sure there is a level playing field:' Remarks of Larry Leibowitz, Group Executive VP and Head of U.S. 
MarkelS and Global Technology, NYSE Euronext, addressing the Securities Industry and Financial 
Markets Association Market Structure Conference, May 20,2009, transcript at 
http://www.nvse.col11/aboutlnvseviewpointJI243591675565 .hunt. 
" See, e.g., CBOE Stock Exchange Rule 51.8 and 52.6; ISE Rule 803.2. The NYSE coumers that 
"continued growth in Direct Edge's market share and its proposal to register as an exchange" raise the 
prospect that "a limited functionality may become the norm for equities trading." NYSE Letter, supra n.J, 
at 5. Query why NYSE had no concern until a competitor offering these products became successful? 
22 See supra n. 20. 
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Conclusion 

Direct Edge would summarize its position as follows - the NASDAQ and BATS rule 
filings should not be abrogated as not non-controversial, and allowed to be implemented 
into the market under Commission oversight (as all exchange rules and products are). 
While the Commission should continue to monitor market trends regarding the operation 
of "dark pools" and other sources of non-traditional activity, and engage in continued 
dialogue with the industry on this and other topics of current interest, no further discreet 
action is required at this time. Direct Edge would like to thank the Commission again for 
providing us with the opportunity to comment on these rule proposals, and we would 
welcome the opportunity to discuss our comments with the Commission. 

Sincerely yours, 

~C__ 
William O'Brien
 
Chief Executive Officer
 

cc:	 James Brigagliano, Acting Co-Director, Division ofTrading and Markets
 
Daniel Gallagher, Acting Co-Director, Division of Trading and Markets
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