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December 17, 2010

Elizabeth M. Murphy

Secretary

Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549-1090

RE: File Number S7-33-10 (Proposed Rules for émpnting the Whistleblower
Provisions of Section 21F of the Securities Excleafagt of 1934)

Dear Ms. Murphy:

In preparing the proposed rules, the SEC statddttvas guided in part by
“Congress’s suggestion that the Commission’s wétistiwer rules be clearly
defined and user-friendly.”To this end, the SEC concluded that its proposkss
should provide “a complete and self-contained $etles relating to the whistleblower
program.” The SEC stated its belief that such an apprbaithassist potential
whistleblowers and add clarity, by providing in griace all the relevant provisions
applicable to whistleblower claims."The analysis provided below and in the attached
Appendix A, as well as the requests made belowresmgectfully submitted in support of
those goals.

The proposed rules focus almost entirely on thgrarm for providing monetary
incentives to whistleblowers. The incentive pragrelearly is very important, and |
respect that developing rules for such a programaicdy is a time-consuming task.
However, the purpose of this letter is to respdlgthubmit that it is even more important
that the SEC'’s rules clarify certain aspects ofwiéstleblower protections set forth in
Section 21F of the Exchange Act. In the absensidh clarifications, employers and
their counsel already have succeeded—and | subeytwill continue to succeed—in
submitting false and misleading information to 8tC to thoroughly quash SEC
investigations of whistleblower disclosures anddase the SEC to take or refrain from
taking actions related to whistleblower disclosures

One reason that it would be especially beneficahtlude the following
proposed rules is that employers and their couargeinost likely to feel the need to
mislead the SEC when a whistleblower’s concerngartcularly meritorious. It stands

! Sec. Rel. No. 34-63237, Proposed Rules for Impieimg the Whistleblower Provisions of Section 21F
of the Securities Exchange Act of 1934 (the “Exa®wAct) (SEC 2010) at 3.
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to reason that employers and their counsel will lit2 need to mislead the SEC when a
whistleblower’s concerns lack merit. However, wlaenhistleblower’s concerns are
well grounded in fact and law, employers and theiinsel have sought and will seek to
blame or discredit the whistleblower or otherwigdlett attention from the employer’s
violations of securities laws. Under such circuamses, employers and their counsel also
have misled and will seek to mislead the SEC wattial truths, equivocation,
dissembling and knowingly false statements. FamgXe, employers and their counsel
have and will focus both their internal investigas and their disclosures to the SEC on
whistleblower concerns that they can plausiblynigleadingly, appear to disprove or
rationalize away. At the same time, they will reglto investigate or they will withhold
information from the SEC regarding violations of@eties laws that are indisputable.

Another reason the following proposed rules wowddbneficial is that the
historical safeguards against the perpetrationfodad on the SEC and retaliation against
whistleblowers are insufficient either to ensure sluccess of SEC investigations or to
protect whistleblower$. Employers and their counsel already have inteatlp
provided false and misleading information to theCS&r the purpose of discrediting a
whistleblower with partial truths, equivocation,dissembling or blackening the
whistleblower’s name with outright false statemerftey engaged in such conduct
because the whistleblower forwarded or caused forearded to the SEC information
pertaining to violations of federal securities lawstorneys at some of this country’s
most prominent—and presumably most respectablditaws and corporations—have
lent their reputations and devoted their effortprtecluding SEC investigations or
influencing SEC actions in relation to whistleblovdésclosures by assisting their
employers or clients in perpetrating frauds onSE€. Lest the foregoing assertions be
dismissed as mere hyperbole or exaggeration,dtiey lwill address below a few of the
many instances of misconduct by one of several pumminent firms of which the
author has personal knowledge and which he maytavighout relying at all on
information that may be covered by any privilegeanfidentiality agreement.

Requested Modifications to Requlation 21F

In it's proposal, the SEC included a proposed F@&'BrDEC, Declaration
Concerning Original Information Provided Pursuant821F of the Securities Exchange
Act of 1934 In discussing that form, the SEC stated that

[i]n proposed Item E, the whistleblower would bguied to declare
under penalty of perjury that ... all information suitted to the SEC is
true, correct and complete to the best of the \gikiwer's knowledge,
information and belief. In addition, the whistleler would acknowledge

* The term “perpetrate a fraud” “cover[s] conduatdlving the knowing misrepresentation of a material
fact to, or the concealment of a material fact fréme [SEC] with the intent to induce the [SEC}4&e, or
not to take, a particular action.... [This applieggpecific submissions or contacts with the [SBZ]
issuers which attempt to persuade the [SEC] to, takeot to take, particular actions, including,carg
other things, Wells submissions, applications &ief, and requests for ‘no action’ letters.” SRel. No.
33-8150, Proposed Rule for Implementation of Stea&laf Professional Conduct for Attorneys (SEC
2002).



his understanding that he may be subject to préeecand ineligible for
a whistleblower award if, in the whistleblower shsnission of
information, other dealings with the SEC, or degdimvith another
authority in connection with a related action, wiastleblower knowingly
and willfully makes any false, fictitious, or fraulént statements or
representations, or uses any false writing or danirknowing that the
writing or document contains any false, fictitioos fraudulent statement
or entry.

The counsel certification in proposed Item F wawquire an attorney for
an anonymous whistleblower to certify that theraty ... has reviewed
the whistleblower’'s Form WB-DEC for completenesd ancuracy ...~

| respectfully submit that Regulation 21F shoulduwle a corollary to the
foregoing Items E and F to the proposed Form WB-DHEGe analogous rule should
require representatives of employers and their selulo sign comparable
acknowledgments whenever they submit informatioth&SEC in connection with
either a disclosure by a whistleblower or an ingby the SEC staff.

| further respectfully submit that Regulation 21fesld provide that when an
employer’s representatives provide informationh® $EC to address past or expected
disclosures by a whistleblower or in response t&BE inquiry that is prompted by a
whistleblower’s disclosure, the SEC will disclosehe whistleblower the portions of the
employer’s responses that include statements rigggtite conduct of the whistleblower
or documentation purportedly prepared by the wéldtiwer. In instances in which the
employer already is aware of the identity of thastteblower,e.g, when the
whistleblower files a complaint of retaliation umd&ection 806 of the Sarbanes-Oxley
Act of 2002 (“SOX), codified at 18 U.S.C. § 1514A, | respectfullylsnit that
Regulation 21F should require the company to dsscto the whistleblower the portions
of the employer’s responses that include statenregesrding the conduct of the
whistleblower or documentation purportedly prepargdhe whistleblowe?.

| respectfully submit that Regulation 21F also dtiquovide that statements by
or on behalf of employers that are known to beefalsthat are made with reckless
disregard for the truth constitute harassmentwhistleblower when such statements are
made because the whistleblower engaged in actwitiat are protected under Section
21F(h) of the Exchange Act and when such statenfgrasee made about a whistleblower
and their content is of such a nature that it baasignificant risk of damaging the
whistleblower’s professional reputation or employtngrospects or (ii) constitute the

°1d. at 65.

® A company will become aware of the identity of histleblower, for example, when he or she files a
complaint with OSHA under SOX Section 806. OSHAe&guired send notice to the company and to the
other persons whom the whistleblower named as gaamgaged in the retaliation. OSHA also is reqlire
to send the same notice to the SES&eProcedures for the Handling of Discrimination Cdeimpts Under
Section 806 of the Corporate and Criminal Fraudodetability Act of 2002, Title VIII of the Sarbanes
Oxley Act of 2002, at 29 C.F.R. § 1980.104(a).



perpetration of a fraud on the SEC with respeatflarmation provided to the SEC by a
whistleblower. | further respectfully submit thbe rule addressing such harassment
should specify that it applies regardless of wheslueh harassment occurs before or after
the whistleblower’'s employment with the employes leaded. Legal authority

supporting the application of such a rule is disedsin part in the Appendix A attached
hereto.

Apprising the whistleblower of allegations madeiagghim or her is necessary
to permit the whistleblower to defend or proteechbelf or herself against false
allegations such as have been made by employé¢heioicounsel to deflect attention
from the employer’s violations of securities lawssubmit that such a rule also will
greatly reduce the likelihood that employers oirtbeunsel will seek to undermine the
SEC’s whistleblower program by resorting to makialge and misleading statements to
the SEC about whistleblowers or about the conciraiswhistleblowers report to the
SEC.

lllustration of the Need for the Requested Modificdons to Requlation 21F

The need for the rules requested above is illesdray the conduct and statements
of Eugene Scalia, one of the attorneys who is mashinent and active in representing
employers in opposing whistleblowers.

Eugene Scalia is a partner in the Washington, Dffice of Gibson, Dunn
& Crutcher and a member of the firm’s Executive Quittee. He is Co-
Chair of the firm’s Labor and Employment Practice@, Chair of its
Administrative Law and Regulatory Practice Groupd a member of the
firm’s Appellate and Constitutional Law Practiceo@p.

Mr. Scalia has a national labor and employmenttmpm@abtiandling a broad
range of matters involving ... the many statutes adsteéred by the
Department of Labor. He previously served as 8otiof the U.S.
Department of Labor, the Department’s principableafficer with
responsibility for all Labor Department litigation.

In private practice, [Mr. Scalia’s] representateraployment matters
include ... [rlepresentation of companies and audlitimittees in many
Sarbanes-Oxley “whistleblower” matters, includingernal investigations
and proceedings before the Department of Laborjrasirative law
judges, and the federal courts.

http://www.gibsondunn.com/lawyers/escdli@ibson Dunn 2010)

For several years, the analogous Gibson Dunn wegé fusther emphasized Mr.
Scalia’s expertise with the whistleblower protestprovisions of SOX Section 806 and
the implementing regulations promulgated by thedpegpent of Labor (“DOL):



Matters for which Mr. Scalia had substantial resploitity during his tenure [as
the Solicitor of Labor] included ... implementatiohtbe new “whistleblower”
provision of the Sarbanes-Oxley corporate respditgilaw ... [and Mr. Scalia]
is a leading authority on the Sarbanes-Oxley “vidldbwer” provision.

Despite his expertise with SOX Section 806 andrtiementing regulations,
Mr. Scalia has outright misrepresented the effékey provisions of SOX Section 806
and the implementing regulations for the purposepposing whistleblowers. For
example, Mr. Scalia has misrepresented that indalgl“are not proper defendants in a
Sarbanes-Oxley [Section 806] case.” He furtherepiesented that, “[t]here is no
reason that the outcome [with respect to individiadlility in Title VII cases] should be
different [from the outcome of a case arising ur@@ix] Section 806.” Peculiarly, at the
same time Mr. Scalia and Gibson Dunn made thoseeprissentations to a federal
tribunal regarding the effect of SOX Section 806 amd Gibson Dunn repeatedly
publicly declared the opposite:

in some cases individuals [] found to have retatiaagainst a
whistleblower may be subject to administrativejl@wnd criminal
sanctions.... The Act thus confronts corporate efBand managers with
the prospect of being sued in their individual cagyeand even serving
prison time for personnel decisions they have nfade.

Similarly, Mr. Scalia has publicly encouraged enyeis to oppose whistleblower
claims by taking utterly frivolous positions.g, regarding the application of the
“security risk” exception that would permit emplogeo avoid reinstating a
whistleblower. Mr. Scalia knows that the “secwyniisk’ exception [in the DOL
regulations implementing SOX Section 806].nat intended to be broadly construed
Rather, it would applgnly in situations where the [employer] clearly estsiidis to the
Department that the reinstatement of an employehtnesult inphysical violence
against persons or property’® The “security risk’ exception ... [applies onlghere []
evidenceestablishes that an employee’s reinstatement rpigge asignificant safety
risk to the public.”® In direct contravention of the very clear statataén the DOL
procedures, Mr. Scalia has openly encouraged eraefddy take the frivolous position
that the security risk exception should be “reatw [lefer not merely to a physical
‘security risk’ ... but also to the security of thengpany’s financial integrity and
confidential financial data® Indeed, in at least one instance in which a eb&iwer

" The Whistleblower Provisions of The Sarbanes-O&ttyOf 200Gibson Dunn, Mar. 31, 2003),
available among the publications on the web sit@ibson, Dunn & Crutcher LLP.

8 Procedures for the Handling of Discrimination Cdamts Under Section 806 of the Corporate and
Criminal Fraud Accountability Act of 2002, Title Wiof the Sarbanes-Oxley Act of 2002 (preamble
discussing 29 C.F.R. § 1980.105) (Aug. 24, 2004).

°1d.

19 Emerging Issues Under The Sarbanes-Oxley “Whisiteei” Provision Eugene Scalia, Gibson, Dunn
& Crutcher LLP, American Bar Association, Annual 8ieg, Section of Labor and Employment Law
(Aug. 9, 2004) at 20 (emphasis added), availablgtpt//www.abanet.org/labor/lel-aba-
annual/papers/2004/scalia.pdf




was suspended within days after informing the eggalthat the whistleblower intended
to file a whistleblower complaint with the DOL ataforward to the SEC information
about the employer’s violations of securities lais, Scalia, personally, succeeded in
persuading a regional office of OSHA to dismisststieblower’'s complaint merely
because Mr. Scalia made the unsubstantiated ass#rtit some unidentified person had
a vague “concern with [the whistleblower’s] physipeesence in the office while these
matters were unresolved, as well as with [the Wébsdwer’s] access to confidential
company records.”

Similarly, Mr. Scalia and Gibson Dunn repeatedlyeéhancluded outright
misrepresentations of law in filings in federal adistrative proceedings, which
misrepresentations Mr. Scalia knows to be falsar. ekample, Mr. Scalia has directly
misrepresented that findings of law in a decisignie DOL’s Administrative Review
Board continued to be valid and binding on DOL Adisiirative Law Judges even
though Mr. Scalia knew that the ARB’s findings Haeen vacated by the Fifth Circuit.
In more recent examples, Mr. Scalia has repeatiicdgtly misrepresented that the
Supreme Court iBill Johnson’s Restaurant, Inc. v. NLRE51 U.S. 731 (1983)
“prohibit[ed] treating an employer’s legal filing ampermissible retaliation for
employee’s exercise of legal rights.”

The foregoing are not even close to an exhaugstveflthe false and misleading
statements Mr. Scalia and Gibson Dunn have maddrministrative proceedings and
statements to OSHA and the SEC in opposing whistiedrs. The point of highlighting
the foregoing misrepresentations of law and friuglpositions is simply to provide a few
objectively assessable instances of statementmblogers’ counsel that serve no
purpose but to harass whistleblowers and to impedieral agencies’ actions in relation
to whistleblower concerns.

The existing precautions and prohibitions on makaige and misleading
statements to the SEC are insufficient to prevemileyers’ counsel from making false
and misleading statements of fact to federal régnlagencies to influence proceedings
related to concerns raised by whistleblowers. $talia and Gibson Dunn have
influenced and attempted to influence investigaibp OSHA or the SEC and
administrative proceedings by making outright npsesentations of fact. To attack a
whistleblower whose concerns are well grounde@at &nd law, Mr. Scalia and Gibson
Dunn have submitted statements to federal regylagencies that consist of snippets of
fact stitched together with a long string of falsetis. Mr. Scalia has even gone so far as
to include in his statements fabrications of evélmas either entirely or in very significant
part are fictitious. For example, Mr. Scalia’ststaents include allegations of
misconduct by a whistleblower and allegations stuilinary actions against a
whistleblower that simply never occurred. Mr. $&alstatements, unsupported by any
affidavit by the employer, even include entirelgtiious quotations. He engages in such
actions to blacken a whistleblower’'s name withdalformation for the very purpose of
influencing the outcome of investigations by OSHANe SEC and the outcome of
administrative proceedings. The misrepresentatigrigr. Scalia have at times been so

1 Cf. the analysis in the Appendix A attached heretb at



flagrant and egregious that there is good reastmwelieve that they amounted to nothing
less than mail fraud or wire fraud for the purpogdefrauding a whistleblower of the
protections and recompense that are afforded by law

One of Mr. Scalia’s favorite allegations, for exdeyps that a whistleblower has
raised concerns for the purpose of using themvaesdge to extract a settlement or
financial concessions from the employer. Mr. Scadiso fond of that representation that
he even falsely asserts it when he personally kribaisit is the employer, not the
whistleblower, who insists on a purely monetarylegtent. This is illustrated by an
email directly from Mr. Scalia to a whistleblowesisting that the employer would not
agree to anything other than a purely monetar{ese¢nt:

any resolution would have to be @urely monetary terms—the
employer] is not interested in rehiring or any oimgocontractual
relationship in connection with a settlement. Néee indicated
previously the range for a monetary propdsayou that would be a basis
for further discussions.

In summary, Mr. Scalia, as a leading representativeanployers against
whistleblowers, seeks to prevail in legal procegdihy misleading federal regulatory
agencies and tribunals through equivocation, disdieqy and outright
misrepresentations of both fact and law. In addito including outrageously false
statements in submissions to OSHA and the SECSk#Llia and Gibson Dunn have
concealed and taken actions to cause federal tegukuthorities to conceal from
whistleblowers the false statements submitted by3dalia and Gibson Dunn. As a
result, such false statements have been concealsdveral years and some continue to
be concealed to this day.

When their misrepresentations have been exposed;datia and Gibson Dunn
have been entirely unapologetic tbefalsehoods included in their submissions to
OSHA and the SEC and in federal administrative @edings. Indeed, Mr. Scalia and
Gibson Dunn unabashedly assert that that theyraiddiients arentitled to include
even “false, extreme, or outrageous” representsiiiotheir statements to federal
regulatory agencies. They even go so far as &rtatbst they may not be held liable for
doing sobecausetheir statements are being made to “federal agerjand] are protected
by the First Amendment:® Mr. Scalia and Gibson Dunn further insist—anteast one
DOL ALJ has agreed with them—that SOX Section 8@@a&ins a loophole such that

2 This is yet another misrepresentation of law by $tralia and Gibson Dunn.

[TIhe right to petition is not an absolute protentfrom liability. InMcDonald petitioner wrote a
letter to President Reagan accusing respondenawd fblackmail, extortion, and the violation of
various individuals’ civil rights. Respondent ... bght a libel suit against petitioner, who claimed
that the right to petition gave him absolute imntyim his statements []. The Supreme Court
disagreed..... “The right to petition is guarantedé; right to commit libel with impunity is not.”

Cardtoonsv. Major League Baseball Players Assd08 F.3d 885, 891, quotiMgcDonald v. Smith472
U.S. 479 (1985) (citations omittedpee also Garrison v. Louisiand79 U.S. 64, 75 (1964) (“the
knowingly false statement and the false statemexttenwith reckless disregard of the truth, do ngtyen
constitutional protection”).



attorneys and employers cannot be held liable doassing statements madeattorneys
simply because they are attorneys. In particiMiar Scalia and Gibson Dunn have
asserted that “statements by lawyers for [a clienkgal proceedings before OSHA and
the SEC ... are not evidence and cannot support a[80istleblower retaliation]

claim.”

The conduct described above supports the inferdgrateemployers’ counsel go so
far as to encourage and facilitate harassment dth@hlowers through knowingly false
statements. In connection with the conduct mepticabove, there is very good reason
to believe that Mr. Scalia and Gibson Dunn wereptti@ary architects of certain aspects
of whistleblower harassment and the perpetratica fohud on the SEC in connection
with opposing whistleblower disclosures. The taett Mr. Scalia and other Gibson
Dunn attorneys engage in the foregoing actionssponding to whistleblower
complaints indicates that such conduct is notlahsignificant in frequency or impact.

Conclusion

While Gibson Dunn’s litigators have been underittiience of Mr. Scalia, it has
been held that “GDC'’s use of the judicial systenoants to legal thuggery [that is] truly
repugnant ... and [] highly reprehensibf.Mr. Scalia, personally, has engaged in no
less repugnant legal thuggery in multiple procegsliopposing a whistleblower and in
guashing investigations and actions by OSHA andStB€E to address whistleblower
concerns. Unfortunately, Mr. Scalia is not alomeglying on false and misleadingly
incomplete information to harass whistleblowers amdeny them the protections to
which they are entitled under existing law.

| respectfully submit that the SEC could most dffesty preclude such conduct
by employers and their counsel by expressly adohg#sin Regulation 21F.
Consequently, I respectfully submit that Reguladk should include the following:

1. acorollary to Items E and F to the proposed ForBrEC, which corollary
would require representatives of employers and ttainsel to sign comparable
acknowledgments whenever they submit informatiotin&SEC in connection
with either a disclosure by a whistleblower or aguiry by the SEC staff;

2. a statement that when an employer’s representgtioesde information to the
SEC to address past or expected disclosures bystletthower or in response to
an SEC inquiry that is prompted by a whistleblowetisclosure, the SEC will
disclose to the whistleblower the portions of thgpeoyer’s responses that
include statements regarding the conduct of thesthgtilower or documentation
purportedly prepared by the whistleblower;

13 Seltzer v. Morton, Gibson, Dunn & Crutcher, LLPdaBladwel] 154 P.3d 561, 609 (Mont. 2007)
(upholding a punitive damage award of $9.9 millagainst Gibson Dunn based on statements in two
letters written by Gibson Dunn attorneysl. at 576 (GDC's letter in Apr. 2002), at 577 (GD@#er in
May 2002), and at 580-581 (re: abuse of process).



3. ininstances in which the employer already is avedthe identify of the
whistleblower, a requirement that the employerldse to the whistleblower the
portions of the employer’s responses that includeements regarding the
conduct of the whistleblower or documentation putgaly prepared by the
whistleblower;

4. a statement to the effect that statements by drebnalf of employers that are
known to be false or that are made with reckleseedard for the truth constitute
harassment of a whistleblower when such statenaezatsmade because the
whistleblower engaged in activities that are prigeéainder Section 21F(h) of the
Exchange Act and when such statements (i) are slaolgt a whistleblower and
their content is of such a nature that it beargificant risk of damaging the
whistleblower’s professional reputation or employtngrospects or (ii) constitute
the perpetration of a fraud on the SEC with resfeotformation provided to the
SEC by a whistleblower; and

5. a statement that the prohibitions on threats cissment apply regardless of
whether such threats or harassment occur befaéearrthe whistleblower’'s
employment with the employer has ended.

If you would like any further information in suppaf the information provided
above, please do not hesitate to contact me.

Respectfully submitted,

cc. Eugene Scalia, Gibson, Dunn & Crutcher LLP



Appendix A

The following analysis is offered to establish fitepriety of a determination by
the SEC that normally legitimate legal processesbeaabused so that they constitute
harassment and to further establish that Sectiéiihi] bf the Exchange Act prohibits
harassment that occurs even after a whistlebloveanisloyment with the employer has
been terminated.

The use of generally permissible legal procedunglsprocesses against a former
employee can constitute prohibited retaliati®@eeBill Johnson’s Restaurant, Inc. v.
NLRB 461 U.S. 731, 743, 744 and 749 (1983) (regardmgloyer lawsuit against
former employee). The Court held that a legaloscinay be entirely enjoined if it is
“lacking reasonable basis” and if it was undertakeith the intent of retaliating against
an employee.”ld. at 744. The Court further held that even legéibas that are not
entirely lacking reasonable basis may constitutdipited retaliation for which an
employer can be held liabléd. at 749. In other word&ill Johnson’s‘requiresa court
to look at the underlying statute to determine \whethe initiator of the suit can be held
liable.” Cardtoons v. Major League Baseball Players Ass2@8 F.3d 885, 890, fn. 4
(10th Cir. 2000).

The Court inBill Johnson’semphasized the power of the use of legal procdsses
harass a former employee and dissuade that empdoykethers from engaging in
protected activities:

A lawsuit no doubtnay be used [] as a powerful instrument of coeraion
retaliation ... [by which] an employer can placedtsployees on notice
that anyone who engages in protected activity faoepossibility of a
burdensome lawsuit. Regardless of how unmeritsrtbe employer’s
[claims are], the employee will most likely haver&ain counsel and
incur substantial legal expenses....

Bill Johnson’sat 740. The Court further recognized that, “[wieas here, [legal
process is used against] ... individuals who l&aekkdacking of a union, the need to allow
the Board to intervene and provide a remedy itsajreatest.”ld. at 741. The same
analysis applies to defending against statemendte rieaharass an employee or former
employee in legal or regulatory proceedings. Rdigas of how unmeritorious the
employer’s harassing statements may be, the empleitemost likely have to incur
substantial legal expenses to defend or protecsdiimor herself from that harassment.

Section 21F(h) of the Exchange Act provides thatjo‘employer may discharge,
demote, suspend, threaten, harass, directly areictty, or in any other manner
discriminate against, a whistleblower in the teand conditions of employment because
of any lawful act done by the whistleblower” in @ging in the protected activities
specified in that section. Thus, harassment “tlyex indirectly” is a type of
discrimination that is specifically prohibited ie&ion 21F(h). Yet, harassment is not
defined. “A fundamental canon of statutory condian is that, unless otherwise
defined, words will be interpreted as taking tlegtinary, contemporary, common
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meaning.”Perrin v. United State#444 U.S. 37, 42 (1979). The common meaning of
“harass” includes “to create an unpleasant or leosituation for ....” Merriam Webster
Dictionary athttp://www.merriam-webster.com/dictionaf®010). Thus, when an
employer seeks to create an unpleasant or hogtikien for a whistleblower by making
false or misleading statements about the whistledtdo the SEC, such conduct should
be deemed to constitute harassment regardlessethartit occurs before or after the
whistleblower’s employment has been terminated.

The structure of Section 21F(h) also compels tmelosion that harassment
because of protected activity is prohibited notyahlring the term of the whistleblower’s
employment, but also after the employee has besamaiged or constructively
discharged or has resigned. In identifying prdbitbidiscrimination, Section 21F(h)
refers initially to specifically enumerated actipns., discharging, demoting, suspending,
threatening, or harassing directly or indirecthylaistleblower. Those specifically
enumerated actions are followed by a catch-altitegiprovision which prohibits “in any
other manner discriminat[ing] against, an emplayethe terms and conditions of
employment.”

Employers have argued and will continue to argaé tte statutory prohibition
on harassment is limited to harassment that ocwniag the term of employment or to
blacklisting to a specifically identifiable potealtfuture employer. To this end,
employers have asserted and will assert that theriggive language in the residual
provision “in the terms and conditions of employitienust be read to delimit the scope
of the specifically enumerated types of discrimioat However, the U.S. Supreme
Court repeatedly has reached the opposite conaluisiconstruing a similarly structured
statute. The Supreme Court has found that theigése language of a residual
provision should be read to describe rather thdimtiv the nature of the specifically
enumerated offenses to a subclass of those offémsewould be captured by the
residual provision.

In Taylor v. U.S.495 U.S. 575 (1990), the Court construed langudg@other
statute that employed a structure similar to tlovigion of Section 21F(h) at issue here,
i.e., the use of specifically enumerated offenses ¥aid by a residual provision that
began with the word “otherwise.” At issueTiaylor was a statute that, in relevant part,
covered a crime that “is burglary, arson, or extortinvolves use of explosives, or
otherwise involves conduct that presents a sepotential risk of physical injury to
another.” Id. at 578,quoting18 U.S.C. § 924(e). The Court squarely rejedted t
argument that Congress intended the descriptivguizge of the residual provision to
limit the nature of the specifically enumeratedeofes to a subclass of those enumerated
offenses:

Petitioner essentially asserts that Congress nteantlude [] only a
subclass of burglaries whose elements include “eotnithat presents a
serious risk of physical injury to another,” oveidaabove the risk inherent
in ordinary burglaries. But if this were Congresgént, there would have
been no reason to add the word “burglary” [] sitic provision already
includesany crime that “involves conduct that presents a sisrgotential
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risk of physical injury to another.” We must assutm& Congress had a
purpose in adding the word “burglary” ....

Second, if Congress had meant to include only paaslly dangerous
subclass of burglaries [], it is unlikely that ibuld have used the
unqualified languageis$ burglary ... or otherwise involves conduct that
presents a serious potential risk” in 8§ 924(e)(Xj(B(emphasis added).
Congress presumably realized that the word “buyjisrcommonly
understood to include not only aggravated burgsabet also run-of-the-
mill burglaries involving an unarmed offender, aroacupied building,
and no use or threat of force. This choice of lagguindicates that
Congress thought ordinary burglaries, as well aglhaties involving some
element making them especially dangerous, presensedficiently
“serious potential risk” to count ... We therefoegect petitioner’s view
that Congress meant to include only a special ssbabf burglaries ....

Id. at 597-598.

As Justice Scalia even more recently stated, taeifsgally enumerated activities
should be understood to be examples of what Cosgne=nded to cover by the residual
provision:

First to invite analysis is the word Congress pibaethe forefront of the
residual provision: “otherwise.” When used as avesld ... “otherwise” is
defined as “[i]n a different manner” or “in anotheay.” Webster's New
International Dictionary 1729 (2d ed.1954). Thirg most natural reading
of the statute is that committing one of the enwatest crimes (burglary,
arson, extortion, or crimes involving explosivespne way to commit a
crime “involv[ing] conduct that presents a serigas$ential risk of

physical injury to another”.... In other words, treumerated crimes are
examples of what Congress had in mind under thdualsprovision ....

James v. U.$550 U.S. 192, 218 (2007) (Scalia, J., dissenfatgyens, J., and Ginsburg,
J., joining) (further analyzing 18 U.S.C. § 924(e))

Significantly, the Court and Justices were constyui8 U.S.C. 8§ 924(e) in the
foregoing manner consistent with the “rule of lgr#that criminal statutes, including
sentencing provisions, are to be construed in fattine accused.Taylor at 596.

Accord Jamest 219 (the “rule of lenity ... demands that we divis text the more

narrow reading of which it is susceptible”). Imt@st, anti-retaliation statutes should be
“liberally construed [] as prohibiting a wide vasieof employer conduct that ... has the
likely effect of restraining, employees in the exeise of protected activities’ Bill
Johnson’s a740 (emphasis added).

The Supreme Court more recently reasoned thatéfigmeting the antiretaliation
provision to provide broad protection from retabathelps ensure the cooperation upon
which accomplishment of the Act’s primary objectiepends.”Burlington Northern &
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Santa Fe Ry. Co. v. Whit48 U.S. 53, 67 (2006). Burlington Northernthe Court

held “that the antiretaliation provision [of Tifldl] does not confine the actions and
harms it forbids to those that are related to egmplent or occur at the workplace.”
Burlington Northern548 U.Sat 57. “The scope of the antiretaliation provisextends
beyond workplace-related or employment-relatediettay acts and harm.Burlington
Northernat 67. The Court noted that an “employer can é&ffely retaliate against an
employee by taking actions not directly relatethioemployment or by causing him
harm outside the workplacdd. at 63-64¢iting, inter alia, Berry v. Stevinson Chevrglet
74 F.3d 980, 984, 986 ({@ir. 1996) (finding actionable retaliation wheragoyer

filed false criminal charges against former empéwdo complained about
discrimination). Significantly, Title VII's antitaliation provision states that, “[i]t shall
be an unlawful employment practice for an empldgatiscriminate against any of his
employees or applicants for employment ... bechedeas” engaged in protected
activities opposing discriminatiorBurlington Northernat 62 (citation omitted). Thus,
the Court implicitly found that retaliation thataas outside the workplace against a
former employee constitutes an unlawful employnpeattice when it occurs because a
former employee engaged in protected activities.

The Court’s holding iBurlington Northernis consistent with its previous
holding that a “benefit need not accrue beforeragés employment is completed to be
a term, condition, or privilege of that employmeglationship.”Hishon v. King &
Spalding 467 U.S. 69, 77 (1984). For example, the recb person’s professional
performance, responsibilities, accomplishments,rapdtation are vital aspects of his
conditions of employment. That record routinelffuances salaries, pay increases,
bonuses and job opportunities. Thus, the termmgliions or privileges of employment
are affected by negative statements about an eeg®work performance. When an
employer makes such negative statements knowinghéwg are false or makes them
with reckless disregard for the truth for the pupof influencing SEC actions, or when
such statements amount to the perpetration ofual foa the SEC, in relation to
whistleblower disclosures to the SEC, the empl®ystatements should be considered
prohibited harassment of the whistleblower.

The type of activities that Section 21F(h) expnegsbtects includes providing
information to Congress, the SEC, the DOL, or atfneofederal regulatory or law
enforcement agency regardiregg, mail fraud, wire fraud, securities fraud, or atbns
of federal securities lawsSeeSection 21F(h) of the Exchange Act (which alsdguts
actions that are required or protected under 18QJ.$1514A and 18 U.S.C. § 1513(c)).
Surely, Congress did not intend to limit protecsidar whistleblowers to apply only if
they engaged in such protected activities whileatt employed by the employer or
only if the threats or harassment occurred whigewhistleblower was employed by the
employer. If that were the case, employers coiddhadirge a whistleblower for a limited
time, e.g, for a month before the whistleblower testifieddoe Congress or testified in
an SEC judicial or administrative proceeding, dgnvhich time the employer would be
free to relentlessly threaten and harass the eraplojs long as the employer ultimately
reinstated the whistleblower and paid him or hetlie time during which he or she was
unemployed, the whistleblower would have no receuBee, e.g., Burlington Northern
at 71-72 (employer argued that 37 day suspensithout pay could not be adverse
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action because employee was ultimately reinstatddeceived full back pay). There is
no reason to believe that Congress intended toipemployers to so easily circumvent
the prohibitions on threatening or harassing wéiddwers.

| respectfully submit that the following discussimom Burlington Northern
focusing on the difference in language betweenpvewisions prohibiting discrimination
should further guide the consideration of wheth@abhsment of a former employee is
prohibited:

[In determining] whether Congress intended itsedldht words to make a
legal difference. We normally presume that, wiveoeds differ as they
differ here, Congress acts intentionally and puepom the disparate
inclusion or exclusion.

There is strong reason to believe that Congressd®d the differences
that its language suggests [because of the purgdasdi-retaliation
provisions].... The antiretaliation provision se¢$revent harm to
individuals based on what they do, i.e., their eartd.. But one cannot
secure [that] objective by focusing only upon emgplaactions and harm
that concern employment and the workplace [toithédd extent
contemplated in Title VII's anti-discrimination pngsion]. Were all such
actions and harms eliminated, the antiretaliatiavigion’s objective
would not be achieved. An employer can effectivelpliate against an
employee by taking actions not directly relatethijboemployment or by
causing him harm outside the workplace.

A provision limited to employment-related actiots fhe limited extent
contemplated in Title VII's anti-discrimination prigion] would not deter
the many forms that effective retaliation can takence, such a limited
construction would fail to fully achieve the antakation provision’s
primary purpose....

Burlington Northernat 63-64 (internal citations and quotations orditte

In considering statutory language, Bwrlington Northerncourt was
analyzing the differences between Title VII's argtfaliation provision and the
following language from the anti-discrimination pigion:

“It shall be an unlawful employment practice foremployer-

“(1) to fail or refuse to hire or to dischargey individual, or otherwise
to discriminate against any individuaith respect to his compensation,
terms, conditions, or privileges of employmdrgcause of such
individual’s race, color, religion, sex, or natiboagin ....

Burlington Northernat 61-62 (citation omitted). The court noted thke italicized

words ... explicitly limit the scope of that provisidéo actions that affect employment or
alter the conditions of the workplaceld. at 62.
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In contrast, Section 21F(h) is not limited to ans that necessarily occur during
the period of employment. Section 21F(h) exprepsiibits threatening or harassing,
directly or indirectly, a whistleblower becausepobtected activity. In this respect,
Section 21F(h) is similar to SOX Section 806, whachhibits threatening or harassing a
former employee because of protected activity.

This wording [of SOX Section 806 and Section 21F&unique among
the whistleblower statutes and diverges from thguage of Title VII as
well. The proscriptions of the Sarbanes-Oxley Aetfar more specific
than the proscriptions of the other acts. By exgbiprohibiting threats
and harassment, the Sarbanes-Oxley Act has incladiestse actions
which are not necessarily tangible and most cdytaire not ultimate
employment actions.

Hendrix v. American Airlines, Inc2004-SOX-23 (ALJ Dec. 9, 2004), fn. 10.

SOX Section 806—and now Section 21F(h)—are “untitteer whistleblower
statutes administered by OSHA, [inasmuch as SOXi@e806] specifically describes
the types of adverse actions prohibited under ttie’ AProcedures for the Handling of
Discrimination Complaints Under Section 806 of @mrporate and Criminal Fraud
Accountability Act of 2002, Title VIl of the Sarbas-Oxley Act of 2002 (preamble
discussing 29 C.F.R. § 1980.102) (Aug. 24, 2004).

As a consequence of the foregoing, | respectfulbnst that it is even more
appropriate here than famesandTaylor to construe the residual provision of Section
21F(h) as describing rather than limiting the pbaion on harassment that occurs
because of protected activity. | respectfullymitiihat in placing the residual provision
after the enumerated types of discrimination, Cesgintended that harassing a
whistleblower because of protected actiahould be understood to b@rkplace related
and to constitute discrimination in the terms aodditions of employment regardless of
whether it occurs before or after employment hantierminated and regardless of
whether it occurs in the workplaper se The contrary reading of Section 21F(h) would
fail to give effect to the common meaning of “haasnd Congress’ use of the phrase “in
any other manner.” Such a contrary reading failisikfill the “duty to give effect, if
possible, to every clause and word of a stati@erican v. Walker533 U.S. 167, 174
(2001) (internal quotation marks omitted).

Any assertion that the phrase “in the terms andlitimms of employment” serves
to modify each of the specifically enumerated typkdiscrimination also conflicts with
the “rule of the last anteceden§ée Barnhart v. Thomas40 U.S. 20, 26 (2003). In
Barnhart Justice Scalia, writing for a unanimous Countedlly rejected reading a
statute in the manner that the Respondents do:

[such a] reading disregards—indeed, is precisehraoy to—the
grammatical “rule of the last antecedent,” accagdmwhich a limiting
clause or phrase ... should ordinarily be read asfying only the noun
or phrase that it immediately follows ....
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Id. at 26. Application of that grammatical rule @sistent with a common sense reading
of the Act’s prohibitions on retaliation againstigtteblowers. Logically, the phrase “in
the terms and conditions of employment” shoulddz&lras modifying only the word
“discrimination.” It should not be read, for exampas prohibiting discharge in the

terms and conditions of employment, or demotiotheaterms and conditions of
employment, or suspension in the terms and comditocd employment. All such actions
indisputably constitute discrimination in the teramsl conditions of employment.
Moreover, there is no indication in the legislathistory that Congress intended the
phrase “in the terms and conditions of employméniimit rather than describe
Congress’ use of “harass” in either SOX Section &@8ection 21F(h).

Finally, even if the use of the term “harass” irct8m 21F(h) is ambiguous, it is
far more consistent to include post-employment $sareent within the scope of the
conduct from which whistleblowers are protectedhéw an anti-retaliation statute
“expressly includes discriminatory ‘discharge’ a®®f the unlawful employment
practices against which [it] is directed... it is faore consistent to include former
employees within the scope of ‘employees’ protettgdthe statute Robinson v. Shell
Oil Co., 519 U.S. 337, 345 (1997). Section 21F(h) expyessludes discriminatory
“discharge” as one of the unlawful employment pcast against which it is directed.
This indicates the intent of Congress to protean&r employees from post-employment
harassment.

In Robinsonthe Court “agree[d] with the[] contentions” oetEEOC that

exclusion of former employees from the protectibftize anti-retaliation
provision] would undermine the effectiveness og[#tatute] by allowing
the threat of postemployment retaliation to de¢enployees from
engaging in the actions that the statute sougbhtourage], and would
provide a perverse incentive for employers to éingployees who might
[otherwise seek to ensure the effectiveness oftidieite.] Those
arguments carry persuasive force given their catoerand their
consistency with a primary purpose of antiretabiagprovisions ....

Robinson aB46.

The possibility of retaliation [] is far from beirfgemote and speculative
with respect to former employees for three reaséirst, it is a fact of
business life that employers almost invariably reguprospective
employees to provide the names of their previougleyers as references
when applying for a job. Defendant's former empésyeould be severely
handicapped in their efforts to obtain new jobghé defendant should
brand them as “informers” when references are souggrond, there is
the possibility that a former employee may be subpb to retaliation by
his new employer if that employer finds out tha¢ #mployee has in the
past cooperated with [a federal regulatory agendyjird, a former
employee may find it desirable or necessary to seekployment with
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the defendant. In such a case the former employrddwstand the same
risk of retaliation as the present employee.

Rutherford v. American Bank of Commersé5 F.2d 1162, 1166 (10th Cir. 1977),

qguoting Hodgson v. Charles Martin Inspectors ofrBleum, Inc, 459 F.2d 303 (5th Cir.
1972).
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