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Proxy advisory firms are subject to a pervasive, inherent structural conflict, which
goes to the core of the proxy advisory firm business model — that is, that the advisory firms have
a constant need to create new voting policies to justify their continued advisory role.” The proxy
advisory firms continue to create and inflict on issuers an ever-evolving set of standards, despite
evidence that their favored policies are not correlated with any improvement in corporate
performance.'® Even so, issuers disregard these recommendations at their peril, and risk being
targeted by the advisory firms as noncompliant despite compelling reasons issuers may have for
making their decisions. This conflict raises important questions which should be examined by
the Commission, including whether institutional investors properly discharge their duties to their
own clients when relying on the recommendations of proxy advisory firms.

III.  Procedural Changes

Question posed: Should we consider allowing securities intermediaries to
solicit voting instructions in advance of distribution of proxy material pursuant to an
exemption from the proxy solicitation rules?

Yes. Permitting shareholders to give revocable voting instructions to their
securities intermediaries in advance could expand retail investor participation in the proxy
process, without further shifting decision-making authority away from beneficial owners. Prior
to the amendment of NYSE Rule 452, broker discretionary votes accounted for between 15%
and 20% of votes cast at many companies during recent proxy seasons. Many of these shares
will likely not be voted in upcoming proxy seasons if no changes are made to the current system.
Use of the “e-proxy” rules has also resulted in decreased voting participation of smaller
shareholders.!' The persistent failure of such a large block of similarly situated shareowners to
participate in the election process calls for an alternate approach.

In the Release, the Commission posed the question of whether additional investor
education initiatives could improve retail participation. We doubt that would be an effective use
of resources, as it is unlikely to overcome the “rational apathy” of small investors who do not
wish to devote the time required to vote in each election related to their shareholdings. This
effect is likely to be magnified as the number of proposals presented by each issuer and for
which broker discretionary voting is prohibited increases in accordance with governance trends
and the requirements of the Dodd-Frank Act.

As an alternative, shareholders should be permitted to instruct that their shares be
voted in accordance with a pre-set principle that they determine, such as voting their shares as

® See Leo E. Strine, Jr., Keynote Address at the Journal of Corporation Law Spring Banquet: Toward Common
Sense and Common Ground? Reflections on the Shared Interests of Managers and Labor in a More Rational System
of Corporate Governance (Mar. 1, 2007) (“For many of these ‘corporate governance’ experts, the peaceful
generation of profits by public corporations would be disconcerting, as it would make their reason for existence
suspect.”).

1 See Bhagat, Bolton & Romano at 1803 (“Our core conclusion is that there is no consistent relation between
governance indices and measures of corporate performance”).

" Notice and Access: Statistical Overview of use with Beneficial Shareholders, Broadridge Financial Solutions, Inc.
(June 30, 2008), http://broadridge.com/notice-and-access/NA StatsStory.pdf.
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avoid taking additional steps to unsettle corporate elections until the full effects of proxy access
are more widely understood.

Question posed: Should the Commission propose a rule to require issuers to
disclose publicly the meeting agenda specifically in advance of the record date to permit
securities lenders to determine whether any of the matters warrant a termination of the
loan so that they may vote the proxies?

No. Issuers need to maintain flexibility in conducting their shareholder meetings,
and it would be an unwarranted and detrimental infringement on this ability to require issuers to
set their agendas in advance of the record date. Shareholders who choose to lend their securities
do so at their own risk. There is no compelling justification to implement a significant and
burdensome new restriction on all issuers, which would prevent them from using their judgment
to address later-arising items at their shareholder meetings, for the benefit of this portion of the
shareholder population.

IV. Conclusion

We believe that the recent trend of shifting power away from the board of
directors and towards shareholders, which has dramatically accelerated in recent months with the
passage of the Dodd-Frank Act and the adoption of the proxy access rules, makes it crucial for
the Commission to address the troubling ways in which shareholder votes can be manipulated for
the benefit of particular constituencies. Allowing short-term, activist shareholders to bend the
corporate franchise to their will through the threat of proxy contests, while allowing them to
disguise their true interest (or lack thereof) in the long-term economic health of a corporation,
benefits no one. Other shareholders, issuers, employees, corporate counterparties and the
American economy may all suffer as a result. The questions posed in the Release raise a wide
variety of insightful and important issues, which if addressed properly could do much to promote
the effective functioning of public corporations in this time of continued economic unrest. We
urge the Commission to take bold steps to combat empty voting, to encourage the alignment of
economic interest and voting power, and to stem the tide of shifting power from the board of
directors and the broad shareholder base to a small number of institutional and activist
shareholders and unaccountable intermediaries.

We appreciate this opportunity to submit, and the Commission’s consideration of;,
our comments on the Release. We ask the Commission to contact any of Andrew R. Brownstein,
Steven A. Rosenblum, Eric S. Robinson, Adam O. Emmerich, Trevor S. Norwitz or David C.

Karp at (212) 403-1000 should they have any questions.
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