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OfficialComment Concerning the SEC‘s ProposedRule 151A


On June 25, 2008, the United States Securities and Exchange 
Co n p p seda new Rul 5 A th ul, in effect, d inemmissio ro o e 1 1 at wo d ef

most ind edannuities as securities. ursuant toth ro o , thex P at p p sal e 
SEC soicited p l co Pl ac ep su missio inl ubic mment. ease c t this b n 

strong opposition to Proposed Rule 151A on behalfofAsset 
Marketing Systems Insurance Services,LLC (—AMS“). Since its 

inception in 1996, AMS has been a distributor in the insurance industry 
in the soicitatio es o ix ix exannuities.l n andsal ff edandf edind

AMS contracts withtopinsurance carriers toprovide insurance product 
supp rt andco l es aid nal rko mpiant marketing andsal s toa natio netwo

ofinsurance producers. Core programs andservices offeredby AMS 
include ed usiness o tants teams,d icated B C nsul and marketing a 

comp ensive training acad a mp ensive o lreh emy, co reh C mpiance 

Department to assist p d and review marketing sro ucers material in 
conj n withcarrier p nnel ar training tel nfunctio erso , regul eco erences, a 

fullproduct l of annuities, le insurance and long-term careine if
insurance, product training andsupport, turnkey direct mailprograms 

fo cl and p sp and f d T er ients ro ects, iel-tested marketing systems. h
AMS p sitio with resp to th p p sed Rul is l ando n ect e ro o e simpe 

straightforward. The proposed new Rule 151A is wrong as a 
matter oflaw,fact and policy,and AMS actively opposes its 

enactment. 

Pursuant to statute (Section 3(a)(8) of the Securities Act), 

—[a]ny…annuity contract or optionalannuity contract“ is exempt from 
registration und e Act. rd y, as C ngress h e cler th Acco ingl o as mad ear, 

—insurance poicies are no e regard j thl t tob edas securities subect to[ e 
Act]. T e l n ind edannuities h een ad ressedin a numb fh aw o ex as b d er o

court cases, mo taby in a case befo e UnitedStates Districtst no l re th

Court for the Western District ofKentucky. In that case, Malone v. 
Ad ion nsr e k i ,I .,2 5 F Sup . d 7 3 ( y.ds I uanc Maretng nc 2 . p 2 4 W.D.K

20 2 rep ere) e urt h dth e exed annuities in0 ) ( rinted h , th co el at th ind
question were not securities. The court notedseveralreasons for its 

decisio ut p arl o o e assump n ofinvestmentn b articul y fcusedup n th tio
risk by the insurer, stating that —the insurer is acting in a role similar 
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tothat ofa savings institution.“ It rejectedthe argument that because 

the return co db eterminedb exthul e d y an ind e insuredwas at risk 
since the insurer provideda return ofprincipalanda minimum rate of 

return guarantee. 

Th C mmissio argues at ivid s o p ase exe o n th —ind ual wh urch ind ed 

annuities are exposed to a significant investment risk.“ This 
statement assumes an entirel no ef n finvestmenty veld initio o risk 

basedo e anticip eing l exalne. fn th atedreturn b inkedtoan ind o C., 
SE arab nnut ie, 3 9U.S. 6 1 5 )—V LC ( oC v. V i le A iyLf 5 5(9 9( A I“)with ut a 

—true underwriting o o lo fvalfrisks“ andwith ut a —fo r“ o ue guaranteed 
by the insurer, annuities cannot be insurance). As the VALIC Court 

noted —th co t f” l s investment, e ncep o insurance‘invoves ome risk-
taking on th art o e co any…anda guarantee th east se p fth mp at at l ome 

fractio fth enef e p l ix unts.“ d at 7n o e b its willb ayabe in f edamo I. 1 
h riginal y ing and(emp asis in o ). B provid a minimum guarantee 

principalp tectio ind ed annuities earl q if asro n, ex cl y ualy insurance 

products exempt from registration. Despite the protection ofthe 
savings at issue f m rincip o th SE eems ero p allss, e C d th uncertain 

amount fth co s gain p to th co sufficiento e nsumer‘ ursuant e ntract 
—risk“ totrigger securities l atio T is p sitio ntrary toaaw regul n. h o n is co

pl erstand fth p rting l atio l y thain und ing o e sup o egisl n, as refectedb e 
decisions in Malone and VALIC. Moreover, the overallstructure of 

index annuities mpy with th ad saf h oed co l e ministrative e arb r 
pro ns o e 1 1 ating th ese p d allwith evisio fRul 5 , mand at th ro ucts f in th

scop fSectio ( () h is co usio ef n b ee o n 3a)8. T us th ncl n andred initio y th
Co n is erro us as a matter o awmmissio neo fl . 

e all acts suggestedby th n al p rtTh egedf e Commissio sodonot sup o
the ncl ns ro o . h SE ex l o mpaintsco usio p p sed T e C cites ampes fco l

invol mp arge p fth oving annuities co rising l ercentages o e case ladin at 
l ut f s tosep co l ncerning variabeeast twostates b ail arate mpaints co l

annuities from those concerning indexed annuities, even though 

variabl ntracts are al y deemedsecurities andregule annuity co read ated 
as such Wh e we h no as fth ate seen a fullstatistical. il ave t o is d

breakd wn, in o ex erience, en t ump with variabeo ur p wh no l ed in l
annuity co l co l l ex ro ucts mpmpaints, mpaints invoving ind ed p d co rise 

onl a very smallp o verallannuity mpaints.y ercentage fo co l We 
typicall see a much h er mpaint rate with registered p dy igh co l ro ucts 

than e ex ro ucts, negating th cl th reqwith th ind ed p d e aim at uiring 
registration wo dp vid nsumers withb rotection.ul ro e co etter p
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Th Ch s statement al er arges as —ano ere airman‘ so cites surrend ch th

way investors f ey get b ess mo an th ut in“ if oindth ack l ney th ey p , fr 
exampe th edit —fr med ex enses o T is chl ey need o ical p r rent.“ h arge 

relates to suitab ity t eth a ro uct ugh to beil and no to wh er p d o t 
regulatedas a security. R ney is simpy no l urce oent mo l t a suitabe so f 

fund o ro uct. asedup n a cl ros fr any insurance orsecurities p d B o ipf m 
NBCs Dat ne o usive sal ractices, th airman asserts th‘ eli n ab es p e Ch at 

such practices —are often used to sellequity indexed annuities to 
seniors.“ The Chairman goes on tosay that —one big reason these 

abusive sal ractices h ne unch at th uestion ofes p ave go eckedis th e q
wheth ey are securities at allh een l t unanswered Thater th as b ef .“ 

statement is simpl al n its f T ere are nof p rty f se o ace. h acts tosup o
either co n. il w th ere are ab e salntentio Whe we kno at th uses in th es 

app ach fso ex es p pe, we have seen noro es o me ind edannuity sal eo l
evidence th ey are —oten“ usedandnote that th soatat th f ere are al

least as many abusive sal ractices used in th e ofregisteredes p e sal

pro ucts in general l articuld andvariabe annuities in p ar. 

Most und y, e nal b ind th SE ro o tof amentall th ratio e eh e C p p salis 

“enhance r ro n.“ h aim is necessaril redicatedinvesto p tectio T is cl y p
upo th assump n at th current regul ry sch o yn e tio th e ato eme ffered b

the states‘insurance commissions is somehow inadequate. However, 
the f ono p rt suchan assump n. ariabe annuities areacts d t sup o tio V l

registeredproducts, subject tothe very oversight the SECproposes be 
extendedtoindexedannuities. However, from 2004-2006, ofthe total 

ofallvariabe ex co l variabel and ind ed annuity mpaints, l annuities 
accounted fr y 3 o o co l acco ing eo nearl 6 % f th se mpaints rd to th

NationalAssociation ofInsurance Commissioners. Moreover, since the 
NAIC‘ d rs F s rul ancements tos mo elact mirro INRA‘ es andrecent enh

state insurance aws ro e d nalsuitab ity el andl p vid ad itio il guid ines 
pro n, th asis up n wh ncl e th e currenttectio ere is nob o ichtoco ud at th

regul ry sch ail ro nsumers. rd y, addingato eme is f ing top tect co Acco ingl

an ad itio and red ant) l o o b reqd nal( und ayer fenfrcement y uiring 
registration is unl y tored use.ikel uce ab

We alsobel at th ro o e is wro fp lieve th is p p sedrul ng as a matter o ubic 
poicy. h ind ed annuity is an insurance p d created byl T e ex ro uct 

insurance co anies and d uted ro l agentsmp istrib th ugh icensed 
supervisedb eir resp atory bo ies andy th ective state insurance regul d

the insurance carriers emsel (y e recent enactment fth ves b th o
stringent suitabil uirements and p tectio . il we aveity req ro ns) Wh e h
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always been avo o ulland h nest isclsure p oin f r ff o d o and o p sed to 

abusive sal ractices, andremain co o bectives, thes p mmittedtoth se o j e 
pro o e does no vance them. Rath p at itp sedrul t ad er, it ap ears tous th

is an overreaching power grab that is not in the best interests of 
consumers. rd y, we are p o e o tio ofthisAcco ingl o p sed to th ad p n 

pro o e.p sedrul

Th urth oicy reaso uestio e p p sedRul here is a f er p l n toq n th ro o e. T ere 
are th usand finsurance-l o finsuranceo s o icensedagents and d zens o

carriers that are currentl ro ing le insurance, f edannuities andy p vid if ix
fix ex annuities to th p l ro o e 5 A ul soed ind e ubic. P p sed rul 1 1 wo d al

have a d ect o eir ab ity tosup o emselramatic negative eff n th il p rt th ves 
lyees andtop uab d nsumers.andtheir empo rovide val le pro ucts toco

Th SmallB Regul ry nfrcement airness Act o 9 6e usiness ato E o F f1 9
provides for congressionalreview offederalagencies‘regul ns.atio

Befre ro o e es are required too any p p sed rul go into effect, agencies 

fo e e o o review Majr es–th serward th rul to C ngress fr . o rul o with a 
$100million impact on the economy or a major impact on an industry, 

government, or consumers, or those affecting competition, 
productivity, or international trade–cannot go into effect until 

congressio co l It sh ul e uite b us atnalreview is mpete. o d b q o vio th
pro o e 1 1 o e.p sedRul 5 A is sucha majr rul

Accord e ureau fL o Statistics, es agentsing to th B o ab r insurance sal
hel o 3 ,0 0jb 0 6 mo 0p finsurance saldab ut 4 6 0 o s in 2 0 . Al st 5 ercent o es 

agents work for insurance agencies andbrokerages. About 23percent 
work d y fr insurance carriers. Al oirectl o th ughmost insurance agents 

special in if and h th insurance r ro erty tyize le eal o p p and casual
insurance, a wing er fmul ine agents sellalll ogro numb o til ines f 

insurance. A smallnumber ofagents work for banks and securities 
bro p x y 26 p o es agents arekerages. Ap ro imatel ercent finsurance sal

selfemplyed Ofth e b ftheo . ese insurance agents, th est estimate o

number fannuity ro ucers is ro l 1 0 0 nwid (ink)o p d ughy 0 ,0 0 natio e l
Industry ysts (o ex l h th sal o exanal fr ampe, ere)agree at es find ed 

annuities wo d ro d y“ ey ecome registeredul —d p ramaticall if th b
pro ucts, in p ecause nearl al fallannuity p d onotd art b y h fo ro ucers d

have a securities registration. Indeed, industry analyst Advantage 
Co end ere may wellb 0 ,0 0annuity agents th ulmp ium, —…th e 1 0 0 at wo d 

be affected b th p p sal“ vantage o endium veryy e ro o … Ad C mp
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conservativel estimates a to st in eco mic act ey talco no imp to b in 

excess o 8 2milln toth ustry d utio annelf$ 5 io e insurance ind istrib n ch s 
as wellas a major increase in costs for consumers andthe insurance 

industry and a significant adverse effect on competition and 
innovatio Acco ingl ro o e 5 A is ind o ruln. rd y, p p sed Rul 1 1 eed a majr e 

requiring C ngressio reviewb o l n.o nal efre impementatio

Fo th frego reaso AMS urges th SE ecl to enactr e o ing ns, e C to d ine 

pro o e 5 A and to allw th insurance mmissio ofthep sed Rul 1 1 o e co ns 
various states toco erfrm th ato unction in thisntinue top o eir regul ry f

area. Indexedannuities are not securities. They are fixedannuities 
andsho db .ul e treatedas such

Respectfully submitted, 

/s/Mich S. Midamael l

President &CEO 
Asset Marketing Systems Insurance Services, LLC 
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