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End Table) needed to clarify that the amount of compensation ultimately realized
under a performance-based equity award may be different?

We concur with the view articulated in the comment letter submitted by Steven Hall &
Partners referenced in footnote 22 of SEC Release Nos. 33-8765; 34-55009; File No. S7-
03-06: accounting rules shape decision-making on executive compensation. However,
we do not believe the disclosure of amounts in the “Stock Awards” and “Options
Awards” columns of the SCT that include the grant date fair values of awards with
vesting-based performance conditions, whether or not deemed probable of satisfaction,
would discourage companies from making such awards subject to vesting-based
performance conditions. Our view is that the accounting rules affect executive
compensation practices as a result of the financial statement reporting implications, not
the disclosure in the compensation tables.

With respect to the second question in the above bulleted text, see our comments in
Section III of this letter — the basis of our recommendation that the SEC not adopt the
first of its proposed rule changes. In addition to taking steps to better achieve the five
objectives for executive compensation articulated in the Release, we believe that
investors should be put on a more level playing field with respect to FAS 123R
information — be it grant date fair values, the classification of awards (and the accounting
implications of such classification), recognized compensation cost amounts, grant dates,
etc. The abbreviated phrasing that companies have developed to comply with the
Instruction to Item 402(c)(v) and (vi) of Regulation S-K is wholly inadequate. However,
we believe that background information on FAS 123R that would level the playing field
could be captured in text of no more than 2-3 relatively short paragraphs in length, and
would be happy to provide the staff with proposed explanatory text.

e As proposed, Instruction 2 to the salary and bonus columns would be revised to
provide that any amount of salary or bonus forgone at the election of a named
executive officer pursuant to a program under which a different, non-cash form of
compensation may be received need not be included in the salary or bonus
column, but instead would need to be reported in the appropriate other column of
the Summary Compensation Table. Should this approach cover elections to
receive salary or bonus in the form of equity compensation only if the opportunity
to elect equity settlement is within the terms of the original compensatory
arrangement, so that the original arrangement is within the scope of FAS 123R?
Why or why not?

Please see our comments on this specific proposed rule amendment in Section V.A of this
letter. The staff’s question focuses on one of the two existing exceptions to the general
rule that the amounts deferred be reflected in the “Salary” and “Bonus” columns of the
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SCT. We would suggest that, under the existing rules, the distinct treatment provided for
is neither transparent nor likely understood by investors, even those with an in-depth
understanding of FAS 123R. We are of the view that, in the interests of transparency and
comprehensibility, the amounts deferred — whether or not equity settlement is provided
for under the terms of the original compensation arrangement — should be reflected in the
“Salary” and “Bonus” columns of the SCT.

o The Commission also has received a rulemaking petition requesting that we
revise Summary Compensation Table disclosure of stock and option awards a
different way. Instead of reporting the aggregate grant date fair value of awards
granted during the year, as we propose, the petition’s suggested approach would
report the annual change in value of awards, which could be a negative number if
market values decline.  For restricted stock, restricted stock units and
performance shares, the reported amount would be the change in the in-the-
money value over the same period. For stock options, it would be the change in
the in-the-money value over the same period. Would the approach suggested by
the rulemaking petition be easy to understand or difficult to understand? Would
the information provided under the suggested approach be useful to investors? In
particular, would investors be able to evaluate the decision making of directors
with respect to executive compensation if the value of equity compensation on the
date of the compensation decision is not disclosed, but instead investors are
provided information regarding changes in value of the compensation, which
changes occur after the compensation decision is made? Would it enhance or
diminish the ability of companies to explain in CD&A the relationship between
pay and company performance? Would it be more or less informative fo voting
and investment decisions than the aggregate grant date fair value approach we
propose? Would it be a better measure for computing total compensation,
including for purposes of identifying named executive officers? Are there any
other ways of reporting stock and option awards that would better reflect their
compensatory value? If so, please explain. For example, are there any potential
amendments to the Grants of Plan-based Awards Table or the Outstanding Equity
Awards at Fiscal Year-End Table that we should consider to better illustrate the
relationship between pay and company performance?

We find the rulemaking petition intriguing in that, like our Recommendation #1, it offers
up a suggested approach that differs from the proposed reporting of the aggregate grant
date fair value of share-based payments awards in the SCT. However, we believe the
combined effect of our three recommendations would better serve to bridge the gap
between disclosure regarding the timing of compensation decisions and the effects of
such decisions over time.
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The Summary Compensation Table requires disclosure for each of the registrant’s
last three completed fiscal years and with respect to smaller reporting companies,
for each of the registrant’s last two completed fiscal years. Regarding transition,
our goal is to facilitate year-to-year comparisons in a cost-effective way. To this
end, we are considering whether to require companies providing Item 402
disclosure for a fiscal year ending on or after December 15, 2009 to present
recomputed disclosure for each preceding fiscal year required to be included in
the Summary Compensation Table, so that Stock Awards and Option Awards
columns would present the applicable grant date fair values, and Total
Compensation would be recomputed correspondingly. If a person who would be
a named executive officer for the most recent fiscal year (2009) also was
disclosed as a named executive officer for 2007, but not for 2008, we expect to
require the named executive officer’s compensation for each of those three fiscal
years to be reported pursuant to the proposed amendments. However, we would
not require companies to include different named executive officers for any
preceding fiscal year based on recomputing total compensation for those years
pursuant to the proposed amendments or to amend prior years’ Item 402
disclosure in previously filed Form 10-K or other filings. Would recomputation
of prior years included in the 2009 Summary Compensation table to substitute
aggregate grant date fair value numbers for the financial statement recognition
numbers previously reported for those years cause companies practical
difficulties? Is there a better approach that would preserve the objective of year-
to-year comparability on a cost-effective basis as a transitional matter?

We do not believe the transition approach contemplated would cause companies any
practical difficulties.
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We appreciate the opportunity to comment on the proposed amendments to Item 402 of
Regulation S-K in the Release. We would be happy to discuss our comments, including
our three specific recommendations, with either or both of the contact persons identified
in the Release at their convenience.

Regards,

Donald H. Meiers
Principal, Miles & Stockbridge P.C.

H e
Dan Gode
Clinical Associate Professor of Accounting

New York University Stern School of
Business



