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solicitation of proxies and disclosure surrounding proxies does not extend to state substantive 
law. In CTS Corp. v. Dvnamics Corp. of America, 481 U.S. 69,89 (19871, the Supreme Court 
stated, "No principle of corporation law and practice is more firmly established than a State's 
authority to regulate domestic corporations, including the authority to define the voting rights of 
shareholders." 

IV.	 Proxy Access Rule Implementation as Proposed Is Impractical; If Implemented, 
the Following Issues Must be Addressed. 

If the Commission decides to adopt the Proxy Access RUle, a number of "workability" 
issues must be addressed prior to its implementation. 

A.	 Create a two-step process involving nominating committee. 

The Proxy Access Rule does not permit negotiation between the board and a proponent. 
Establishing an inherently adversarial process as the default system during each year's election 
cycle is unworkable and potentially toxic to a properly functioning board. Instead, the 
Commission should adopt a two-step process. 

Under a two-step process, shareholders would first suggest a candidate to the 
nominating committee. If the nominating committee were to reject the candidate, then the 
shareholder or shareholders would be able to advance the candidate under the Proxy Access 
Rule. Once included in the proxy materials, the nominating committee and board of directors 
may decide to recommend the nominee, whether or not the nominee was initially rejected. 
Regardless of whether the board supports the shareholder's nominee, the nominee would count 
against the maximum number of nominees to be nominated by shareholder proxy access. The 
suggested two-step process is designed to facilitate dialogue between shareholders and board 
members. 

B.	 Mandate information gathering procedures. 

The Proxy Access Rule does not have any mechanism for due diligence or investigation 
by a company into candidates nominated by shareholders. Any proxy access model should 
allow companies to implement procedures to gather sufficient information about the nominees 
and the nominating shareholders in advance of the printing of proxies in order to verify 
ownerShip, intent, capacity and independence and to make fair and adequate disclosures to 
shareholders. 

While the Proxy Access Rule addresses the independence rules of the relevant 
exchange listing regulations, some companies also are required to conduct a review of various 
licensing concerns prior to nominating a director for election. These include companies 
engaged in federal government procurement, bank holding companies, gambling related 
industries, and defense contractors, Shareholders may not take these reviews into account 
when selecting a slate of candidates. Consequently, the company should be granted the right 
to implement procedures to review potential candidates prior to issuing proxy materials, 
Further, proxy access shareholder nominees should be required to complete a company 
questionnaire designed to enable company management to determine if the nominee is 
independent based upon applicable rules and corporate governance guidelines. 

C.	 Reguire information about nominating shareholder. 

The Proxy Access Rule requires virtually no disclosure about the nominating 
shareholder, unlike what would be required on Schedule 130 (or Schedule 13G) or what is 
required of an insurgent in a traditional proxy contest. More information, general and specific, 
on the nominating shareholder or shareholder group should be provided to the shareholders so 
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inclusion of shareholder nominees, where appropriate. Consider the following example 
suggested by a member of the Committee: 

"Under our current advanced notice bylaw provision, nominees are due no earlier than 
120 days and no later than 75 days before the first anniversary of the previous year's meeting 
date (January 7, 2010-February 21,2010 for 2010 annual meeting), which would not allow us to 
ever provide the required notice to the SEC of an intent to exclude the shareholders' nominees 
by the SEC deadline (80 days before we file our proxy statement). Since our meeting is always 
early May, we file our proxy early/mid-March to allow sufficient timing for solicitation. If we 
assume an estimated proxy filing date of around March 10, 2010, we would have to send the 
required SEC notice by roughly December 20, which is before our advance notice Bylaw 
provision would even allow a shareholder to make a timely nomination." 

L. Issuers Should Have The Ability To Opt Out. 

Under the Proxy Access Rule, no company can "opt out" of the new system in favor of a 
better system preferred by its shareholders. The Proxy Access Rule eliminates any potential for 
flexibility among companies to establish and refine a proxy access system tailored to the unique 
needs of the partiCUlar company. In addition to a simpler process, many shareholders and 
companies may favor ownership requirements that are different than those in the Proxy Access 
Rule, different temporal requirements for holding the shares prior to being granted proxy 
access, or any other term that differs from the term in this Proxy Access Rule. Any of these 
solutions could be instituted by way of a shareholder proposal pursuant to revised Rule 14a­
8(i)(8), but not if the Proxy Access Rule is adopted. 

We appreciate the opportunity to comment on the Proposed Rules and are available to 
provide you with further information (including additional anecdotes from practitioners and 
issuers' counsel) if you would find it helpful. 

Respectfully submitted, 

Corporate and Securities Committee of the Association of Corporate Counsel. 

By: (#4;fl~ 
Arden T. Phillips, c~r 


