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inclusion of shareholder nominees, where appropriate. Consider the following example
suggested by a member of the Committee:

“Under our current advanced notice bylaw provision, nominees are due no earlier than
120 days and no later than 75 days before the first anniversary of the previous year's meeting
date (January 7, 2010-February 21, 2010 for 2010 annual meeting), which would not allow us to
ever provide the required notice to the SEC of an intent to exclude the shareholders’ nominees
by the SEC deadline (80 days before we file our proxy statement). Since our meeting is always
early May, we file our proxy early/mid-March to allow sufficient timing for solicitation. If we
assume an estimated proxy filing date of around March 10, 2010, we would have to send the
required SEC notice by roughly December 20, which is before our advance notice Bylaw
provision would even allow a shareholder to make a timely nomination.”

L. Issuers Should Have The Ability To Opt Qut.

Under the Proxy Access Rule, no company can “opt out” of the new system in favor of a
better system preferred by its shareholders. The Proxy Access Rule eliminates any potential for
flexibility among companies to establish and refine a proxy access system tailored to the unique
needs of the particular company. In addition to a simpler process, many shareholders and
companies may favor ownership requirements that are different than those in the Proxy Access
Rule, different temporal requirements for holding the shares prior to being granted proxy
access, or any other term that differs from the term in this Proxy Access Rule. Any of these
solutions could be instituted by way of a shareholder proposal pursuant to revised Rule 14a-
8(i)(8), but not if the Proxy Access Rule is adopted.

We appreciate the opportunity to comment on the Proposed Rules and are available to
provide you with further information (including additional anecdotes from practitioners and
issuers’ counsel) if you would find it helpful.

Respectfully submitted,

Corporate and Securities Committee of the Association of Corporate Counsel.
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