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campaign. Because this process is prohibitively expensive, it rarely occurs outside of
hostile takeover or other change in control efforts.

As an example, in 2005 CalPERS considered running a short slate at a large public
company and retained a proxy solicitation firm and outside counsel. CalPERS identified
and recruited two candidates to make up the short slate. The mailing and proxy
solicitation costs alone were estimated at approximately $1,750,000 assuming only a
campaign consisting of mailing the proxy and two short supporting letters to larger
shareowners only. Outside counsel costs were estimated to be up to another $750,000,
assuming no litigation. Verifying factors related to the campaign and potential litigation
could have easily doubled the costs. In addition, substantial expense of internal staff
time would have added to the already significant cost burden.

In lieu of undertaking this costly and time-consuming effort, CalPERS requested that the
company’s management nominate the two candidates and include them on the
company’s proxy card. Despite the excellent credentials of these candidates, the
company refused. The candidates advanced by management were included on the
proxy card and elected. The company is now majority-owned by the United States
government. While there is no way of knowing whether two truly independent board
members would have stemmed the losses that forced the government bailout of this
company, we do know that the extremely expensive and time-consuming nomination
and election process discouraged CalPERS from running a short slate which was
intended to strengthen the board.

Proposed Rules Will Be Utilized Responsibly and Will Not Result in the
Nomination of “Special Interest” Directors

We recognize that nominating directors is a significant step for owners; therefore, we
fully expect that shareholders will continue to seek reform at underperforming
companies primarily through direct engagement before utilizing open access.
Moreover, we find it extremely unlikely that “special interest’ candidates will be
nominated as the proposed new rules restrict this right of access to long-term large
shareowners such as CalPERS, whose investment interest lies in ensuring the
company’s success. We do not see an incentive for significant long term shareowners
to put forward candidates that are very unlikely to receive more than a token amount of
support.

In the election process shareowners will have an opportunity to review the qualifications
of candidates and form a view on merit and on the needs of the company.

Share Ownership Threshold Standards

CalPERS supports the proposed approach that the rule would apply to all companies
subject to the Exchange Act proxy rules, including investment companies registered
under the Investment Company Act of 1940, unless applicable state law or a company's
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governing documents prohibit shareholders from nominating candidates for the board of
directors. CalPERS also supports the proposed tiered beneficial owner threshold
approach based on company market capitalization ranging from 1% for large companies
to 5% for small companies as an acceptable measure to ensure that the nominating
holder is a significant investor.

Nominating Shareowner Eligibility Thresholds

In addition, we consider that loaned securities should be counted towards the eligibility
threshold if those securities can be recalled and votes can be cast, as is the case with
CalPERS. The proposed rule, by incorporating the beneficial ownership concepts of
13D and 13G in the proposed rule, appears to allow loaned securities to count towards
the eligibility threshold. Nonetheless, we are in agreement with the Council of
Institutional Investors’ request that the Commission clarify and confirm that nominating
shareowners or each member of the nominating group may include securities that have
been loaned to a third party, provided that the participant represents that it has the legal
right to recall those securities for voting purposes and will vote the securities at the
shareowner meeting, accompanied by a representation that the participant will hold
those securities through the date of the annual meeting.

Number of Shareowner Nominees

CalPERS agrees with the proposed rule that a company would be required to include no
more than one shareowner nominee or the number of nominees that represents 25
percent of the company's board of directors, whichever is greater. However, in our
experience, it is very difficult for a single director to effect change where there has been
a contested election. We would advise that the minimum number of permitted number
of nominees should not be less than two.

In principle, CalPERS supports the concept that shareowners should have the ability to
nominate as many director candidates as necessary to focus the board’s attention on
optimizing the company’s operating performance, profitability, and sustainable returns to
shareowners. CalPERS views the proposed limitations on the number of nominees as
inconsistent with the intent and spirit of this proposal, which is to remove impediments
to the exercise of shareowners’ rights to nominate and elect directors to company
boards of directors. Conceivably, a change in control could be necessary to ensure the
company is being managed to achieve long-term, sustainable shareowner returns.
Nonetheless, CalPERS supports the Commission’s proposal at this point in time in
order to allow for a measured adoption of proxy access.

Ownership Holding Period

CalPERS supports the proposed holding period put forward in the rule. CalPERS is a
long-term shareowner and we agree with the proposed approach that a nominating
shareholder or group must have beneficially owned the securities that are used for
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where the company’s board of directors refused to accept the resignations of three
board members receiving less than a majority of votes.

Shareowners, including CalPERS, have accepted these modest steps towards majority
vote standards in order to make some progress, and also to avoid the cost and burden
of proceeding with contested shareowner proposals. As noted above, submitting
shareowner proposals takes significant resources and effort. CalPERS experience has
shown that if shareowners are forced to implement proxy access one company at a time
many of those most in need of board renewal may not adopt reform and those that do
will likely impose limitations on its use.

In conclusion, CalPERS considers shareowner access to the proxy to be the most
critical corporate governance reform in the United States today. CalPERS applauds the
Commission in its decision to further pursue this important reform and provide
shareowners with effective access to a public corporation’s annual proxy statement to
ensure fair corporate suffrage.

CalPERS offers its strong support to the Commission in its decision making process
and will be glad to provide any assistance that you might require. Thank you for
considering our comments. |If you would like to discuss any of these points, please do
not hesitate to contact me at (916) 795-4079, or Peter Mixon, CalPERS General
Counsel, at (916) 795-3797.

Sincerely,

Ingist. Dewr

Joseph A. Dear
Chief Investment Officer
California Public Employees’ Retirement System

cc:  Eric Baggesen, Senior Investment Officer - CalPERS
Peter Mixon, General Counsel — CalPERS
Anne Simpson, Senior Portfolio Manager, Corporate Governance - CalPERS



