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th
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Chair and Commissioners 

United States Securities and Exchange Commission 

100 F Street, NE Washington DC, 20549 

 

Rulemaking for Dodd-Frank Act, Section 1504 

 

Dear Chair and Commissioners, 

 

 

 

 

 

I am writing to you with regard to the Dodd-Frank Act Section 1504 

rulemaking as an expert with more than 22 years’ experience in the field of 

anti-corruption. Based in New Delhi, recently my roles have included 

Executive Director of Transparency International India, and Regional Expert 

for India with TRACE International, an independent consultancy that works 

with the private sector on anti-bribery issues including compliance, due 

diligence and training. I have worked closely with India’s federal anti-

corruption agencies including the Central Vigilance Commission, the Central 

Bureau of Investigation, and the Comptroller and Auditor General of India. I 

was also involved in the drafting of the Indian Government’s National Anti-

Corruption Strategy. 

 

Efforts made by the Securities and Exchange Commission to improve 

transparency in the extractives sector are warmly welcome. In this letter I 

would like to highlight how opacity in India’s coal licensing process enabled 

a national scandal to take place that prompted the Supreme Court to revoke 

214 extractive licenses. As well as causing harm to companies and their 

investors, the licensing process resulted in substantial revenue losses to the 

Indian exchequer. 

 

As the companies involved in this case are not listed in the U.S., the Section 

1504 rule would not have had an impact in preventing or curbing the problem 

in this particular instance. Nevertheless, this example clearly demonstrates 

why, if the Section 1504 rule is to achieve the aim of rooting out and 

deterring corruption, it must require the publication of licence-level payment 

data and the identities of the reporting companies. 

 

Had company-specific, licence-level payment data been publicly available for 

the case highlighted in this letter, citizens and civil society groups would have 

been alerted to the fact that companies linked to politically exposed persons 

were obtaining coal extraction licences for no or virtually no cost,              

and regulatory agencies would have been prompted to intervene at a much 

earlier stage. 



In August 2012, the Comptroller and Auditor General (CAG)
1 

submitted to 
Parliament the results of an investigation that found 142 coal blocks had been 
allocated to 57 private and state-owned companies through non-transparent, 

non-competitive (no-bid) processes from 2004 to 2009.
2
 

 

The coal blocks were allocated to the companies for free or virtually no cost. 

No information about licence fee payments, or the lack thereof, was placed in 

the public domain. Indian citizens had no means therefore of accessing data 

that would have shown the Government was gifting public assets to 

extractive companies, or would have shown the identities of the companies 

that benefited. 

 

Opacity and other flaws in the licence allocation process ultimately harmed 

extractive companies and their investors. Following the CAG report and a 

further two-year investigation into the case by the Central Bureau of 

Investigation, the Supreme Court of India ruled in August 2014 that all 218 

coal licenses awarded between 1993 and 2009 are illegal due to serious 

irregularities in the allocation process, including a lack of transparency.
3

 

 

Other grounds cited by the Supreme Court for ruling the licenses illegal 

include that the allocation process violated “the principle of trusteeship of 

natural resources by gifting away precious resources as largesse”; that it 

breached the Mines and Minerals Act 1957, which was amended in 2010 to 

require transparent and competitive bidding for the allocation of coal blocks; 

and that the selection of companies was “tainted with mala fides and 

corruption and made in favour of ineligible companies tainted with mala 

fides and corruption.”
4
 

 

In a further ruling made in September 2014, the Supreme Court ordered 

companies to return 214 of the 218 licenses to the Government, and imposed 

a fine on companies of US$4.77 per metric tonne of coal extracted from the 

blocks since the licenses were first granted.
5

 

 
 

 

1 
The Comptroller and Auditor General of India is a central public agency that audits the 

Government of India’s revenue receipts and expenditure. 
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According to reports in the financial press, major reductions in the share 

value of companies that were awarded coal licenses were due to the court 

rulings and federal investigations into the allocation process. Jindal Steel and 

Power, a Mumbai-listed firm with a market capitalisation of around US$3 

billion, suffered a 42 percent drop in its share price during 2014 as a 

consequence of the Supreme Court’s September ruling and uncertainties 

surrounding the case, according to Reuters.
6 

The company had nine coal 

licenses revoked including its 1.5 billion tonne Odisha coalfield, and was 

forced to halt a US$10 billion coal-to-diesel project as a result of losing the 

Odisha field.
7 

Jindal Steel and Power is also due to pay a fine of US$485 

million for the coal it had extracted from the cancelled blocks. According to 

the Financial Times, Hindalco Industries lost 10 percent of its share value as 

a consequence of the Supreme Court’s August 2014 judgment that the coal 

licenses are illegal.
8

 

 

As well as causing harm to investors and extractive companies, the allocation 

process diverted financial resources from the Indian national exchequer that 

could have been used to advance human development. Based on the cost of 

production and the prevailing selling prices received by Coal India Limited, a 

state-owned company that accounts for the majority of India’s coal output, 

CAG calculates that the financial gains accruing to private companies would 

have totaled US$30 billion over the coal blocks’ producing lifespan. CAG 

concluded that a proportion of this US$30 billion would have been captured 

by the Indian exchequer if a transparent and competitive allocation process 

had been in place.
9
 

 

Even if only a relatively small proportion of the US$30 billion had reached 

Government accounts, it could have had a significantly beneficial impact on 

India’s development. To put this sum into context, state funding allocated to 

India’s public healthcare system for 2014-15 is US$5.4 billion.
10 

While India 

is a middle-income country with a rapidly expanding economy, it ranks only 

135 out of 187 on the UN's 2013 Human Development Index. Over 790 

million people do not have access to adequate sanitation in India, and 

186,000 children under five die every year of diarrhoeal diseases.
11

 

 

India’s ‘Coalgate’ scandal clearly demonstrates the need for company 

specific, licence-level payments to be made public. As the Supreme Court 

noted in its August 2014 ruling, “a large number of allottees are either 
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Reuters, ‘Jindal Steel Shelves $10 Bln Project After Coal Setback’, 24
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powerful corporate groups or shady companies linked with politicians and 

ministers or those who came with high profile recommendations. Most of 

these allottees were in fact ineligible for allocation; they had misrepresented 

the facts and were not more meritorious than others whose claims have been 

rejected, but by serious manipulations and abuse, they were able to get the 

coal blocks.”
12

 

 

As stated above, had company-specific, licence-level payment data been 

publicly available, citizens and civil society groups would have been alerted 

to the fact that companies linked to politically exposed persons were 

obtaining coal blocks for no or virtually no cost, and regulatory agencies 

would have been prompted to intervene at a much earlier stage. It is also 

reasonable to consider that licence-level disclosure may have deterred 

government officials from gifting coal blocks to companies in the first 

instance. 

 

As the Coalgate scandal and similar cases in other countries show, licensing 

in the extractives industry is acutely vulnerable to corruption and 

mismanagement.
13 

Improved transparency measures to help prevent further 

cases of malfeasance are therefore urgently needed. However, if the Section 

1504 rule did not require the identity of reporting companies to be disclosed, 

or if the data was aggregated above licence level, it would be rendered 

useless for rooting out and deterring corruption in the licensing process. 
 

Furthermore, anonymising the reporting companies and aggregating payment 

data by district, state or other sub-national jurisdiction would prevent citizens 

and civil society from accessing information that would help dispel 

suspicions of financial malpractice at the company level; reassure 

stakeholders that a company was making a reasonable contribution to the 

public finances; and build trust with local communities affected by extractive 

operations. 

 
For example, cases of companies underpaying royalties, alleged and proven, 

are commonplace in the extractive industries, including in India.
14 

Under an 
aggregated and anonymised system of disclosure, citizens and civil society 
would not be able to monitor individual companies’ royalty and other 
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Supreme Court of India, Judgment, Writ Petition No. 120 of 2012, New Delhi, 25
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August 

2014, p57: http://supremecourtofindia.nic.in/outtoday/wpcrl120.pdf 
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licence-level revenue contributions to seek assurance that firms are paying 

their dues. 

 

This letter has shown that licence- and company-level reporting of payments 

to governments will have strong beneficial impacts, particularly in countries 

such as India that have been affected by resource-related corruption scandals, 

as well as social conflict between communities and resource companies. In 

addition to providing transparency for payments made by US-listed firms that 

hold extractive licences in India,
15 

the introduction of a robust Section 1504 

rule that requires public, licence-level disclosure will set a positive example 

for India to follow with regards to establishing much-needed domestic 

transparency measures for the extractive industries. 
 

I appreciate the opportunity to provide these comments, and I would be 

happy to provide further information on request. 

 

Yours sincerely, 

Anupama Jha 
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Currently these include BP, Eni, BHP Billiton and Sesa Sterlite. 




