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willfully violated Section 15(¢) (1) of the Exchange Act and Rule
15¢1--5 thereunder.??

II.

CONFIRMATION OF UNAUTHORIZED TRANSACTIONS
FALSE AND FicTITIOUS RECORDS

Between October 23, 1964, when a registration statement with
respect to an offering of stock by Windsor Raceway Holdings
Limited (“Windsor”) was filed with us, and December 21, 1964,
when the registration statement became effective, registrant,
which was named as the underwriter, solicited indications of in-
terest and offers to buy from customers.?s2 Some of the persons
solicited indicated their interest in purchasing stock and other
made offers to buy. Upon the effective date, Itin instructed the
salesmen to telephone all persons who had given “indications of
interest” in order to “firm up” those indications. On that day and
the next, registrant sent confirmations of sales to all persons who
had given indications of interest or made offers to buy in alphabet-
ical order, except those who the salesmen advised registrant did

27 We do not agree with the hearing examiner's conclusion that all the respondents are
chargeable with the violations we have found of the anti-fraud provisions and, except for
Reuter, of the registration provisions, on the grounds that they acted in concert in carrying out
a plan to launch Hamilton Life in the insurance business and to provide a market for its stock,
and that the unwarranted price predictions, the failure to disclose the existence of common
control over Hamilton Life and registrant, and the offer and sale of unregistered stock to
finance Hamilton Life were an integral part of such plan. The record does not establish
concerted action by all respondents to engage in the frandulent activities we have found, or to
distribute the offering to non-residents.

Nor are any of the respondents whom we have not found to have committed certain of the
violations chargeable with such violations, as urged by the Division, on the ground they failed
to exercise adequate supervision. Inadequaté’ supervision was not alleged in the order for
proceedings, and, in view of Section 15(hk) (5) (E) of the Exchange Act added by the 1964
amendments, which made inadequate supervision and independent ground for the imposition of
a sanction, a failure of supervision cannot be held to constitute violations of other provisions
which are charged as grounds for remedial action. Cases holding otherwise, e.g., Reynolds &
Co., 39 S.E.C. 902, 917 (1960), preceded the 1964 amendments.

The hearing examiner also found manipulation of the market in Hamilton Life stock.
Registrant dominated the wholesale and retail markets in the stock, which imposed a special
obligation on it to avoid any market-making activities which would affect the market artificially
within the meaning of the anti-fraud and the anti-manipulation sections of the Aect and
implementing rules. While registrant’s market-making activities raise questions whether it
fulfilled this obligation and whether its activities were not colored by a desire to stimulate retail
demand by moving market prices upward, in view of our disposition of the other issues in this
case, we do not find it necessary to deal further with this issue.

# Section 5 of the Securities Act permits offers to sell but not sales of a security during the
pre-effective waiting period. Section 2(3) of that Act defines “offer to sell” to include ‘‘every
attempt or offer to dispose of, or solicitation of an offer to buy, a security.” The solicitation of
an “indication of interest” is in effect an ‘offer to sell” within the meaning of Section 2(3),
but not in the common law sense, and a mere indication of interest does not amount to an offer
to buy. Such indications must be ‘“firmed up” after the registration statement becomes effective,
which is commonly done by making a common law offer to sell and securing the customer’s
acceptance. See 1 Loss, Securities Regulation (1961 ed.) p. 224.
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not wish to purchase.2? Accordingly confirmations were sent to a
number of persons who had given indications of interest buy had
not been reached by the salesmen.3® When payments were not
forthcoming from persons who had received confirmations regis-
trant, on January 19, 1965, sent telegrams to many of them, in-
cluding persons who had not agreed to purchase, stating that
unless payment was received by the following day the stock would
sold for the customer’s account and the customer would be liable
for any resulting loss to registrant.’!

Registrant and Itin contend that the testimony of the customer-
witnesses in these respects should not be accepted because it was
inconsistent, and in many cases influenced by the customers’ irri-
tation at receiving the telegrams mentioned above. However, we
find no adequate basis in the record for disagreeing with the
hearing examiner’s decision to credit that testimony; moreover,
such testimony was in part corroborated by a saleswoman.32

Itin should not have caused registrant to send confirmations in
alphabetical order to all persons other than those who had told the
salesmen they did not wish to purchase. He must have realized
that the salesmen could not possibly reach all persons who had
submitted indications of interest before the confirmations were
sent to them, especially since some of the salesmen had more than
100 persons to call.

Those confirmations and telegrams that were sent to persons
who had not agreed to purchase the stock were false in represent-
ing that a sale had taken place. In that respect, registrant, to-
gether with or willfully aided and abetted by Itin, willfully vio-
lated the anti-fraud provisions of Section 17(a) of the Securities
Act and Sections 10(b) and 15(c) (1) of the Exchange Act and
Rules 10b-5 and 15c¢1-2 thereunfler.?® The use of such confirma-
tions and telegrams and the entering of ‘“‘sales” and cancellations
of such “sales” for nonpayment upon the records of registrant also
constituted the making of false and fictitious records and entries.
In those respects, registrant, willfully aided and abetted by Itin,

2 Two persons who had informed their salesman that they did not wish to purchase the
stock testified that they nevertheless received confirmations,

3 One of the persons had not affirmatively indicated any interest and another had stated he
had no interest. Both merely had acquiesced in the salesman’s suggestion that he “set aside”
stock for them with ‘‘no obligation.”

31 Registrant had accepted cancellations through January 8, 1965, from persons who received
confirmations. .

32 A saleswoman for registrant testified that she had obtained “indications of interest” from
about 150 customers, but realizing that she would be unable to reach all of them in a single
day, made no attempt to reach those who she believed ‘“would not cancel.” Altogether, she spoke
to 25 or 30 customers on December 21 and to about 85 customers thereafter.

B See R. A. Holman & Co., Inc. v. S.E.C.,, 366 F.2d 446, 451 (C.A. 2, 1966), afi’g R. A.
Holman & Co., Inc., 42 S.E.C. 866, 876 (1965); Shelley, Roberts & Company of California, 38
S.E.C. 744, 751 (1958).
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willfully violated the record-keeping provisions of Section 17(a)
of the Exchange Act and Rule 17a-3 thereunder.%!

II1.
OTHER MATTERS

Respondents contend that the conduct of the investigation and
hearings deprived them of due process. They assert that the Divi-
sion induced customers to give biased statements during the inves-
tigation which were used to refresh the customers’ recollection
before they were called to testify and respondents were denied an
opportunity to examine the statements until after the Division’s
direct examination of the customers. Respondents further com-
plain because their requests for a list of Division witnesses before
the commencement of hearings were denied. In addition, regis-
trant and Itin contend that the Division investigators improperly
failed to interview salesmen of registrant with respect to state-
ments obtained from their customers, and “turned their backs on
witnesses and material” which might be favorable to these respon-
dents or to name as a respondent, interview or call as a witness a
former senior vice president of registrant who had been syndicate
manager of the Windsor offering and was assertedly the “only”
person in the firm with first-hand knowledge of all the facts relat-
ing to such offering.

There is no substance to these contentions, and in any event, no
prejudice was shown. The record does not indicate any impro-
priety by the Division in obtaining statements from cusf'gmers,
and those statements were properly used to refresh their
recollection.®® Production of such statements for use in impeach-
ing the witnesses was not required until after direct
examination.3¢ Nor was the Division required to furnish respon-
dents with a list of its proposed witnesses.?? In fact, the Division
offered to furnish to counsel for each of the respondents the names
of its witnesses scheduled to be called the following day, as well as
the pre-hearing statements made by them, on condition that the
contents of such statements and the names of the witnesses not be
disclosed to counsel for the other respondents or discussed with
the witnesses before they testified. Only counsel for Campeau
agreed to this condition. Moreover, it does not appear that upon

3 See P. J. Gruber & Co., Inc., 38 S.E.C. 171, 173 (19568) ; Shelley, Roberts & Company of
California, supra. i

% See III Wigmore, KEvidence (3rd ed. 1940), Sections 758-62; McCormick, Evidence
{1954), Section 9; David T. Fleischman, 43 S.E.C. 871, 384 (1967).

3 Ibid. See Rule 11.1 or our Rules of Practice.

3 Dlugash v. S.E.C., 373 F.2d 107, 110 (C.A. 2, 1967), aff’g F. S. Jokns & Co., Inc., 43
S.E.C. 124, 141 (1966).
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the production of prior statements, counsel for respondents were
denied sufficient time to review the statements before commencing
cross-examination.

The Division in collecting and presenting evidence and recom-
mending the institution of proceedings has considerable discretion
in determining which persons to interview and call as witnesses
and which in its opinion should be named as parties, and regis-
trant and Itin were of course free to call any person as a witness
if they wished to do so. We see no basis for assuming that the
Windsor syndicate manager, because of alleged personal differ-
ences with Itin, would not have responded to questions by regis-
trant’s counsel with the same candor as he would have to questions
by Division counsel. And if, as registrant and Itin assert, his
testimony were essential to their defense but they could not afford
the expense of bringing him from the city of his employment to
testify, they could have applied pursuant to Rule 15 of our Rules
of Practice to take his deposition, but they did not do so. More-
over, it is apparent from the lengthy testimony of Itin and other
personnel of registrant regarding the Windsor offering that the
syndicate manager was not the only person with knowledge of the
pertinent facts.

PUBLIC INTEREST

In view of the willful violations we have found on the part of
registrant, Itin, Campeau, and Owens, we must determine whether
it is necessary or appropriate in the public interest or for the
protection of investors to impose sanctions upon them.

Various factors have been urged in mitigation as warranting
the imposition of no sanction or a lesser sanction than was im-
posed by the hearing examiner. Itin asserts that he' was inexperi-
enced, that he frequently sought the advice of our staff and relied
upon counsel, that he cooperated with our staff during the investi-
gation, and that he and registrant have suffered expense, a loss of
business, and damage to their reputations as a result of these
proceedings. Campeau also cites the expense of these proceedings
and the damage to his reputation and states that he has not been
in the securities business since January 1965. Owens asserts that
the Section 5 charges are “technical,” that he was not aware he
was committing any violation, that there is no evidence that any
of the purchasers in the original offering were damaged, that he
cooperated in our staff’s investigation, and that he has suffered
financial injury and damage to his reputation.

After careful consideration of these factors, we have deter-
mined that they are not sufficient to overcome the misconduct we
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have found. The extensive violations by registrant and Itin demon-
strate gross indifference to the requirements of the securities laws
and are inconsistent with their continued engagement in the se-
curities business. Campeau, despite his responsibilities as regis-
trant’s executive vice-president and sales manager, personally
made extravagant and unwarranted price predictions to custom-
ers. Owens failed to use due care to confine the sales of the Hamil-
ton Life stock offering to residents, and we cannot agree with his
characterization of the registration requirements oi Section 5.

Moreover, these are not the only disciplinary proceedings
against registrant, Itin and Campeau. In 1966, we upheld the
action of the NASD censuring them and fining registrant $1,700
for failure to comply with our net capital and bookkeeping re-
quirements and to disclose to customers that registrant was acting
for both the buyer and seller, and for unlawfully extending credit
to customers.?® We note that most of these violations of the
NASD’s Rules of Fair Practice occurred during the period in-
volved in the instant proceedings. In addition, in October 1964,
Campeau’s license as a salesman was suspended for 60 days by the
Michigan securities commission, following a hearing before it,
because he caused unissued stock of a broker-dealer firm of which
he was president to be sold to persons other than those listed in
his filing with that commission.3®

Under all the circumstances, we agree with the hearing exam-
iner that registrant’s broker-dealer registration should be revoked
and that it should be expelled from membership in the NASD and
the Detroit Stock Exchange. We also conclude that Itin should be
barred from association with a broker-dealer with the understand-
ing that, upon an appropriate showing, he may become associated
with a broker-dealer in a non-supervisory capacity after one year,
subject to adequate training and supervision. However, we do not
agree with the examiner that Campeau should be accorded leni-

%43 S.E.C. 73 Campeau asserts that the findings against him in those proceedings should
not be considered since he was not represented by separate counsel. However, we cannot
attribute any mitigative effect to the fact that his counsel also represented the other
respondents. He further asserts that since our decision was not introduced in evidence (it was
issued after the hearings in the instant case), he had no opportunity to ‘‘explain or defend.”
But any defense should have heen presented to the NASD and to us. See Kaye, Real &
Company, Inc., 36 S.E.C. 373, 375 (19556). In R. H. Johnson & Company, 36 S.E.C. 467, 487
(1958), afi’d per curiam 231 F.2d 523 (C.A.D.C., 1956), cert. denied, 352 U.S. 844, we took
official notice of other disciplinary action against the respondent, and on appeal, respondent
unsuccessfully contended that in doing so we had improperly considered matter outside the
record. See also R. H. Joknson & Company, 33 S.E.C. 180, 187 (1952), aff’d 198 F.2d 690 (C.A.
2, 1952), cert. denied, 344 U.S. 855.

® Campeau asserts that the violation resulted from the state commission’s advice to his
attorney, and that a court action by him to enjoin enforcement of the suspension order was
settled with the action being dismissed and the suspension being deemed to have run during &
period when he was not engaged in the securities business.
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ency, and we conclude that he should be barred. Although Owens’
transactions with respect to the Hamilton Life stock offering were
sufficient to defeat the intrastate exemption, he was not shown to
have engaged in any fraudulent activity, and these are the first
disciplinary proceedings against him. We conclude that he should
be censured. In view of our disposition of the issues in the case,
the proceedings as to Reuter, Bruce and Safford will be
discontinued.4°

An appropriate order will issue.

By the Commission (Chairman COHEN and Commissioners
OWENS, BUDGE, WHEAT and SMITH).

40 The exceptions to the initial decision of the hearing examiner by the parties are overruled
or sustained to the extent they are inconsistent or in accord with our decision.
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